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This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
use. 1510. 

The Code of Federal Regulations is sold 
by the Superinterxlent of Documents. 

Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


FEDERAL RESERVE SYSTEM 
12 CFR Part 229 

(Regulation CC; Docket No. R-0723J 

Availability of Funds and Collection of 
Checks 

agency: Board of Governors of the 
Federal Reserve System. 

action: Final rule; Correction. 


summary: This document contains 
corrections to the final regulation which 
was published Wednesday, October 14. 
1992. (57 FR 46956). The regulation 
relates to the elimination of presentment 
fees on checks presented by 8 a.m. local 
lime at specified locations. 
effecttvi DATE: January 3,1994. 

FOR FURTHER INFORMATION CONTACT: 
Stephanie Martin. Senior Attorney (202/ 
452-3198), Legal Division. Board of 
Governors of the Federal Reserve 
System. For the hearing impaired only. 
Telecommunication Device for the Deaf 
(TDD), Dorothea Thompson (202/452* 
3544). Board of Governors of the Federal 
Reserve System. 20th and C Streets. 

NW.. Washington. DC 20551. 

supplementary INFORMATION: As 
published, the final regulation contains 
errors that are misleading and need to 
ue clarified. 

List of Subjects in 12 CFR Part 229 

Banks, banking. Federal Reserve 
Systenu Reporting and recordkeeping 
requirements. 

Accordingly. 12 CFR part 229 is 
corrected by making the following 
Correcting amendments: 

part 229-{AMENDED] 

1- The authority citation for part 229 
wnlinues to read as follows: 

Authority; 12 U.S.C. 4001 et seq. 


2. Amendatory instructions 13 and 14. 
in the middle column on page 46975 of 
the issue for Wednesday, October 14. 
1992. are revised to read as follows: 

13. In Appendix E to part 229 the 
commentary to § 229.38 is amended by 
revising the last sentence of the first 
paragraph of paragraph (a) as follows: 

• tk « • * 

14. In Appendix E to part 229 the 
commentary to § 229.39 is amended by 
redesignating paragraph (d) as 
paragraph (e) and adding a new 
paragraph (d) as follows: 

Board of Governors of the Federal Reserve 
System, October 30.1992. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 92-28828 Filed 11-4-92; 8:45 am) 
BtUJNQ CODE 


DEPARTMENT OF THE INTERIOR 
Minerals Management Service 
30 CFR Parts 206, 210, and 218 
RIN 101O-AB72 

Elimination of Form MMS-4014 

AGENCY: Minerals Management Service. 
Interior. 

action: Final rule. 

SUMMARY: The Royalty Management 
Program of the Minerals Management 
Service (MMS) is amending its 
regulations to remove references to 
Form MMS-4014 (Report of Sales and 
Royalty Remittance—Solid Minerals). 
The MMS has revised its Form MMS- 
2014 (Report of Sales and Royalty 
Remittance—Oil and Gas) to also 
provide for the reporting of sales and 
royalty information on all types of 
mineral leases including solid mineral 
leases. As of the effective date of this 
rule, all lessees and other royalty payors 
on any Federal or Indian mineral lease 
must begin reporting sales and royalty 
information relative to its lease(s) on the 
revised Form MMS-2014, which has 
been retitled “Report of Sales and 
Royalty Remittance.** 
effective date: December 1.1992. 

FOR FURTHER INFORMATION CONTACT. 

Mr. Dennis C. Whitcomb, Chief. Rules 
and Procedures Branch. Minerals 
Management Service. Royalty 
Management Program, P.O. Box 25165, 


MS 3910, Denver. CO 80225-0165, 
telephone (303) 231-3432. 

SUPPLEMENTARY INFORMATION*. The 

principle author of this final rule is 
Marv'in D. Shaver of the Rules and 
Procedures Branch. Royalty 
Management Program, MMS. 

Pursuant to 30 CFR part 210, lessees 
and other royalty payors on Federal and 
Indian mineral leases are required to 
submit certain forms and reports to 
MMS. On oil and gas leases pursuant to 
30 CFR 210.52. a completed Report of 
Sales and Royalty Remittance-Oil and 
Gas (Form MMS-2014, OMB No. 1010- 
0022) must accompany all payments to 
MMS for royalties and, where specified, 
for rents on nonproducing leases. 
Similarly, for solid minerals leases, 
pursuant to 30 CFR 210.202, a Report of 
Sales and Royalty Remittance—^lid 
Minerals (Form MMS-4014, OMB No. 
1010-0064) must accompany all 
payments to MMS for rents (other than 
first year) and royalties. 

The MMS is continually reviewing its 
operations relative to the collection and 
disbursement of royalties and other 
revenues from Federal and Indian 
mineral leases for improvements that 
can be made. As a result of this ongoing 
process. MMS has revised its Form 
MMS-2014 to provide for the reporting 
thereon of all sales and royalty 
information from any type of Federal or 
Indian mineral lease. Federal and Indian 
mineral leases include oil and gas 
leases, geothermal resources leases, and 
solid minerals leases. 

The MMS is amending its regulations 
to remove all references to Form MMS- 
4014 because that form will no longer be 
used after the effective date of this final 
rule. The consolidation of all payor 
reporting requirements on the revised 
Form MMS-2014 will simplify reporting 
requirements on the part of the payor 
and will also improve the efficiency of 
MMS* collection process. As of the 
effective date of this rule, all payors of 
royalties on any Federal or Indian 
mineral lease must begin reporting sales 
and royalty information on the revised 
Form MMS-2014. which has been 
retitled ''Report of Sales and Royalty 
Remittance.** In order to allow transition 
time for royalty payors, there will be a 
grace period of 3 reporting months after 
the effective date of the regulatory 
change, during which there will be no 
assessments for continued use of the 
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Form MMS-4014, or for errors in 
completing the Form MMS-2014 for 
products previously reported on the 
Form MMS-4014. A letter advising 
royalty payors of the change, explaining 
the difference bet^veen the two forms, 
and advising them of the grace period 
will be mailed to payors prior to 
implementation of the regulatory 
change. 

In accordance with established 
reporting requirements, information on 
Federal and Indian leases may not be 
reported on the same Form MMS-2014. 
Separate Forms MMS-2014 and payment 
documents must be submitted for 
Federal and Indian leases. The reporting 
of Federal and Indian lease information 
on the same Form MMS-2014 will be 
subject the payor to an assessment in 
accordance with 30 CFR 218.41(b)(4). 

For purposes of this rule only, Indian 
leases include leases located in the 
State of Alaska in which any Alaska 
Native corporation owns an interest. 

in accordance with established 
reporting requirements. Information on 
oil and gas leases and solid minerals 
leases should not be reported on the 
same Form MMS-2014. Separate Forms 
MMS-2014 and payment documents 
must be submitted for each lease type. 
Because separate payor codes have 
been assigned based on the type of 
lease, the combined reporting of 
information for different lease types on 
the same Form MMS-2014 %viil subject 
the payor to an assessment in 
accordance with 30 CFR 216.41(b)(5). 

Procedural Matters 

Administrative Procedure Act 

The changes included in this 
rulemaking are administrative only and 
are not substantive changes. 
Accordingly, pursuant to 5 U.S.C. 553(b), 
it has been determined that it is 
unnecessary to issue proposed 
regulations before the issuance of this 
final rule amendment. 

Executive Order 12291 and the 
Regulatory Flexibility Act 

The Department of the Interior has 
determine that this document is not a 
major rule under Executive Order 12291 
and ccrtihcs that this rulemaking will 
not have a significant economic effect 
on a substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 001 ct seq ). 

This final rule amendment 
consolidates all payor royalty reporting 
requirements on one form. This change 
will simplify payor reporting 
requirements and will also improve the 
efficiency of MMS* collection process 
with no additional requirements or 


burden placed upon small business 
entities as a result of implementation of 
this rule. 

Executive Order 12630 

The Department certifies that the rule 
does not represent a governmental 
action capable of interference with 
constitutionally protected property 
rights. Thus, a Takings Implication 
Assessment need not be prepiared 
pursuant to Executive Order 12630. 
''Government Action and Interference 
With Constitutionally Protected 
Property Rights.** 

Executive Order 12778 

The Department has certified to the 
Office of Management and Budget that 
these final regulations meet the 
applicable standards provided in 
sections 2(a) and 2(b)(2) of Executive 
Order 1277a 

Paperwork Reduction Act of 1980 

The information collection 
requirements contained in this rule for 
the reporting of sales and royalty 
information on Form MMS-2014 have 
been approved by OMB under 44 U.S.C. 
3501 et seq. and assigned OMB 
Clearance Number 1010-0022. 

National Environmental Policy Act of 
1969 

It Is hereby determined that this 
rulemaking does not constitute a major 
Federal action significantly affecting the 
quality of the human environment and a 
detailed statement pursuant to 
paragraph (2)(C) of Section 102 of the 
National Environmental Policy Act of 
I960 (43 U.S.a 4332(2)(C)) is not 
required. 

List of Subjects 

30 CFR Parts 206 and 210 

Coal. Continental shelf. Geothermal 
energy. Government contracts, Indian 
lands. Minerals royalties. Natural gas. 
Petroleum, Public lands—mineral 
resources. Reporting and recordkeeping 
requirements. 

30 CFR Pad 218 

Coal, Continental shelf. Electronic 
funds transfer. Geothermal energy. 
Government contracts, Indian lands. 
Mineral royalties. Natural gas. Penalties, 
Petroleum. Public lands—mineral 
resources. Reporting and recordkeeping 
requirements. 


Dated: }ufie 23.1992. 

Daniel Talbot 

Deputy Assistant Secretary, Land and 
Minerals Management 

For the reasons set out in the 
preamble. 30 CFR parts 206. 210, and 218 
are amended as follows: 

PART 206—PRODUCT VALUATION 

L The authority citation for part 206 
continues to read as follows: 

Authority: 5 U5.C 301 et seq.: 25 U.S.C. 396 
et 8eq4 25 U.S.C 39ea et seq.; 25 U.S.C 2101 
et 8eq4 30 U.S.C 181 et seq.; 30 U.S.C 351 et 
seq.: 30 U.S.C 1001 et seq.; 30 U.S.C. 1701 et 
seq.: 31 U.S.C 9701; 43 U.S.C. 1301 et seq.: 43 
U.S.C 1331 et seq.: and 43 U.S.C. 1801 et seq. 

2. In part 206, remove the number 
**4014** and add, in its place, the number 
“2014** in the following places: 

(a) Section 206.254(b); 

(b) Section 206.257(d)(3); 

(c) SecHons 20a259 (c)(1)(i) (2 places). 
(c)(2)(i) (2 places), (c)(4). (d)(1). (e)(1). 
and (e)(2); 

(d) Sections 206.282 (c)(1), (c)(2Ki). 
(c)(4), (d)(1). (e)(1). and (e)(2). 

PART 210—FORMS AND REPORTS 

1. The authority citation for part 210 
continues to read as follows: 

Authority: 5 U.S.C. 301 et seq.; 25 U.S.C 396 
et seq.; 25 US.C. 396a el seq.; 25 US.C. 2101 
et seq.; 30 U.S.C 181 et seq4 30 U.S.C 351 et 
seq.; 30 U.S.C 1001 et seq.; 30 U.S.C 1701 et 
seq.; 31 US.C 9701; 43 U.S.C 1301 et seq.* 43 
U.S.C 1331 el 8eq4 and 43 US.C 1801 et seq. 

S 210.202 lAmmided] 

Z In 5 210202. remove the number 
“4014** in four places and add in each 
place the number “2014**, and remove 
the words “Reimttance—Solid 
Minerals'* in the first sentence and add 
in their place the word “Remittance**. 

PART 218—COLLECTION OF 
ROYALTIES, RENTALS. BONUSES, 
AND OTHER MONIES DUE THE 
FEDERAL GOVERNMENT 

1. The authority citation for part 218 
continues to read as follows: 

Authority: S US,C 301 et seq.: 25 US,C 396 
et 8eq4 25 U.S.C 396a ct seq.; 25 US.C 2101 
el seq.; 30 U.S.C. 181 et seq.; 30 U.S.C 351 et 
seq.: 30 U.S.C 1001 et seq 4 30 U.S.C 1701 el 
seq.; 31 U.S.C 9701: 43 US.C. 1301 el seq.; 43 
U.S.C 1331 et seq.; and 43 U.S.C 1801 ct seq 

$218.40 [Amended] 

2. Remove the phrase **or Form MMS- 
4014“ in S 2ia40(c), 

[FR Doc, 92-28794 Filed 11-4-92: 8:45 ami 
BiLLiHO rooc asfo-auMi 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 
(PA-3-1-5446; FRL-4531-4] 

Approval and Promulgation of Air 
Quality Implementation Plant; 
Pennsylvania; Revised Definition of 
Volatile Organic Compound 

agency: Environmental Protection 
Agency (EPA). 
action: Final rule. 

summary: EPA is approving a State 
Implementation Plan (SIP) revision 
submitted by the Commonwealth of 
Pennsylvania. This revision amends the 
SlP's definition of volatile organic 
compound (VOC). which is set out in 
Title 25 Pa. Code. Chapter 121, Section 
121.1. The intended effect of this action 
is to approve Pennsylvania's revised 
definition of VOC. This action is being 
taken in accordance with Section 110 
and part D of the Clean Air Act (CAA). 
EFFECTIVE DATE: This rule will become 
effective on December 7,1992. 
ADDRESSES: Copies of the documents 
relevant to this action are available for 
public inspection during normal 
business hours at the Air. Radiation, 
and Toxics Division. U.S. Environmental 
Protection Agency. Region HI. 841 
Chestnut Building. Philadelphia, PA 
19107; Public Information Reference 
Unit, U.S. Envirorunental Protection 
Agency, 401 M Street SW.. Washington, 
UC 20460; Commonweath of 
Pennsylvania Department of 
Environmental Resources. Bureau of Air 
Quality Control. P.O. Box 2357, 

Executive House—2nd & Chestnut 
Streets. Harrisburg. PA 17105. 

^OR FURTHER INFORMATION CONTACT: 

Mrs. Aquanetta Dickens, (215) 597-^554. 
4URPLEMENTARY INFORMATION: On 
^tober 17.1991 (56 FR 52010—52011). 
pA published a Notice of Proposed 
Rulemaking (NPR) for the 
^mmonwealth of Pennsylvania. The 
NTO proposed approval to amend the 
SIFs definition of VOC which is set out 
jn Title 25 Pa. Code. Chapter 121, 

Section 121.1. The formal SIP revision 
^as submitted by the Commonwealth of 
rennsylvania on January 11 , 1991 . 
Background. 

In a Federal Register Notice on 
J^vember 24.1987, EPA stated in its 
^Posed Po8t.l987 Policy for Ozone 
no Carbon Monoxide that air quality 
oniiors revealed continued 
^ceedances of the ozone standard in 
^nnsylvania and that a SIP call would 
^ *88ued. (see 52 FR 45044). A SIP call 


is a finding by EPA that the SIP does not 
provide for attainment by the required 
date, (section 110(a)(2)(H). 42 U.S.C. 
7410(k)(5) of the CAA, as amended. 
Public Law 101-549). On May 28,1988 
and November 8.1989. EPA sent a letter 
to Robert P. Casey, Governor of 
Pennsylvania, pursuant to section 
110(a)(2)(H) of the pre-amended Clean 
Air Act. notifying him that the 
Pennsylvania SIP was substantially 
inadequate to achieve the National 
Ambient Air Quality Standard (NAAQS) 
for ozone. The appropriate response to 
the SIP call would include: (1) 

Correcting identified deficiencies in the 
existing SIP’s VOC regulations. (2) 
adopting VOC regulations previously 
required or committed to but never 
adopted, and (3) updating the areas* 
base year emissions inventories. 

In 1988 and 1989. EPA sent letters to 
the Director, Pennsylvania Department 
of Environmental Resources (PADER), 
Bureau of Air Quality Control outlining 
the corrections that needed to be made 
to Pennsylvania's existing VOC 
regulations to eliminate the identified 
deficiencies and inconsistencies in the 
regulations pursuant to EPA's national 
guidance. The revised definition of VOC 
submitted by Pennsylvania on January 
11.1991, is in response to EPA's 1988 
and 1989 letters. 

Content of Revised Regulation 

In 1988 and 1989. EPA sent letters to 
the Director of PADER’s Bureau of Air 
Quality Control outlining the corrections 
that needed to be made to 
Pennsylvania's existing VOC regulations 
to eliminate the identified deficiencies 
and inconsistencies in the regulations as 
pursuant to EPA's national guidance. 

The revised deBnition of VOC submitted 
by Pennsylvania on January 11.1991. is 
in response to EPA's 1988 and 1989 
letters. Other specific requirements of 
the revised definition of VOC and the 
rationale for EPA's proposed action 
were explained in the NPR and will not 
be restated here. Public comments were 
received on the NPR. 

Response to Public Comments 

On November 18.1991, the National 
Oil Seed Processors Association 
(NOPA) submitted comments on this 
action on behalf of itself and the Com 
Refiners Association. Institute of 
Shortening and Edible Oils, Inc., and the 
National Cotton Council. NOPA 
commented on the proposed 
amendments to the Pennsylvania 
definition of VOC. 

NOPA does not oppose EPA approval 
of the new definition, but urges EPA to 
make clear at the time of approval that 
the definition of VOC does not include 


vegetable oils, and to include a 
statement to this effect in its Federal 
Register Notice. 

NOPA provided various materials in 
support of its assertion that vegetable 
oils are not contributors to the ozone 
problem. As an alternative, NOPA 
stated that if EPA concludes that 
vegetable oils contribute to ozone 
formation, EPA should issue control 
guidance that would recognize the very 
small contribution of such sources to the 
ozone problem, and would advise states 
to exempt vegetable oils from control for 
that reason. 

Response 

Pennsylvania revised its definition of 
VOC to reflect current EPA guidance. 
The new deBnition deletes vapor 
pressure as a criterion for determining 
whether or not an organic compound is 
a VOC. and adds the requirement that 
any organic compound which is 
involved in atmospheric photochemical 
reactions is a VOC. 

PADER's revised definition was not 
intended to regulate vegetable oils, but 
simply to identify all potential 
compounds which participate in 
atmospheric photochemical reactions. 
Currently, the Commonwealth of 
Pennsylvania does not have any plans 
to regulate vegetable oil manufacturing 
or processing. 

In 1990. EPA determined that 
vegetable oils will tend to remain 
primarily in the condensed phase in the 
atmosphere, and generally will not be 
available to participate in the formation 
of photochemically-produced ozone. 
Under section 116 of the CAA. states 
may adopt requirements beyond 
minimum requirements: therefore, the 
extent that a state's deBnition includes 
vegetable oils. EPA cannot disapprove 
it. 

Final Action 

EPA is approving the Pennsylvania 
SIP revision to amend the SlP's 
deBnition of VOC. as a revision to the 
Commonwealth of Pennsylvania SIP 
which is set out in Title 25 Pa. Code. 
Chapter 121, Section 121.1. The intended 
effect of this action is to approve of 
Pennsylvania's revised deBnition of 
VOC. The Agency has reviewed this 
request for revision of the Federally- 
approved State Implementation Plan for 
conformance with the provisions of the 
1990 amendments enacted on November 
15.1990. 

The Agency has determined that this 
action conforms with those 
requirements irrespective of the fact that 
the submittal preceded the date of 
enactment. 
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Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any SIP. Each 
request for revision to the SIP shall be 
considered separately in light of specific 
technical, economic, and environmental 
factors and in relation to relevant 
statutory and regulatory requirements. 

SLP approvals under Section 110 and 
subchapter i. Part D of the CAA do not 
create any new requirements but simply 
approve requirementa that the State is 
already imposing. Therefore, because 
the Federal SIP approval does not 
impose any new requirements, the 
Administrator certifies that it does not 
have a significant impact on any small 
entities affected. Moreover, due to the 
nature of the Federal-State relationship 
under the CAA. preparation of a 
flexibility analysis would constitute 
Federal inquiry into the economic 
reasonableness of state action. The 
Clean Air Act forbids CPA to base its 
actions concerning SlPs on such 
grounds. Union Electric Co. v. US. EPA. 
427 U.S. 248, 255-66 (1976); 42 U.S.C 
7410(a)(2). 

This action to approve Pennsylvania's 
revised deHnition of VOC has been 
classified as a Table 2 action by the 
Regional Administrator under the 
procedures published in the Federal 
Re^ster on January 19.1989 (54 FR 2214- 
2225). On January 6.1989. the Office of 
Management and Budget (OMD) waived 
Table 2 and Table 3 SIP revisions (54 FR 
2222) from the requirements of Section 3 
of Executive Order 12291 for a period of 
two years. EPA has submitted a request 
for a permanent waiver for Tables 2 and 
3 SIP revisions. OMB has agreed to 
continue the temporary waiver until 
such time as it rules on EPA's request. 
Under section 307(b)(1) of the Clean Air 
Act. petitions for iudicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by January 4.1993. 

Filing a petition for reconsideration by 
the Administrator of this final rule 
approving Pennsylvania's revised 
definition of VCX^ does not affect the 
finality of this rule for the purposes of 
judicial review nor does it extend the 
time within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later In proceedings to 
enforce Its requirements. (See section 
30nbM2).) 

List of Siibf ecu in 40 CFR Part 52 

Air pollution control. Incorporation by 
reference. Intergovernmental relations. 
Ozone. Reporting and recordkeeping 
requirements. 


Dated: Septenober 4.1992. 

Thomas Vohaggio, 

Part 52 of chapter I. title 40 of the 
Code of Federal Regulations is amended 
as follows: 

Acth^ Regional Administrator, Region HI. 

PART 52M AMENDED! 

1. The authority citation for part 52 
continues to read as follows: * 

Authority: 42 U.S.C. 74(n-7871q 

Subpaft H H P en n sytvanfai 

2. Section 522020 is amended by 
adding paragraph (c)(76) to read as 
follows: 

S 522020 Identification of plan. 


(70) Revisions to the State 
Implementation Plan (SIP) submitted by 
the Pennsylvania Department of 
Environmental Resources (PADER) on 
January 11,1991. 

(i) IncorporadoD by reference. 

(A) A letter from PADER dated 
January 11.1991 submitting a revision to 
the Pennsylvania SIP. 

(B) Title 25 PA. Code. Chapter 121. 
Section 121.1—Definition of VOC 

|FR Doa 92-26896 Filed 11-4^2; &45 am] 
BILUNQ COOC eMO-KHMI 


40 Cf=R Part 52 
IM012-1-5609; Fm.-4529-ll 

Approval and Promufgatfon of Air 
Quality Implententation Plans; State of 
Missouri 

AOCNCV: Environmental Protection 
Agency (EPA). 

AcnoM: Final rule. 

SUiiMAftY: This rulemaking rescinds 
Missouri rules 10 CSR 10-^120.10 CSR 
10-4.1ia and 10 CSR 10-5.20a These 
rules were replaced by a new rule (10 
CSR 10-6.180) entitled "Measurement of 
Emissions of Air Contaminants" in an 
earlier rulemaking. The old rules are 
being rescinded and replaced by 10 CSR 
10-6.180 because the new rule gives the 
director statewide authority to require 
emission testing as opposed to only area 
specific authority. 10 CSR 10-6.180 
became federally enforceable on 
September 23.1991. The newly 
promulgated rule broadens the authority 
of the director in matters of air pollution 
control strategies, allowing the director 
to maintain a statewide emission 
Inventory. 

DATES: This action will be effective 
January 4 . 1993 unless notice Is received 


within 30 days of publication that 
adverse or critical comments will be 
submitted. If the effective date is 
delayed, timely notice wiii be published 
in the Federal Register. 

ADDRESSES: Copies of the state 
submittal for this action are available 
for public inspection during normal 
business hours at The Environmental 
Protection Agency. Region VIl. Air 
Branch. 728 Minnesota Avenue. Kansas 
City. Kansas 66101; Missouri 
Department of Natural Resources. Air 
Pollution Control Program. Jefferson 
State Office Building. 205 Jefferson 
Street, Jefferson City, Missouri 65101; 
and Public Information Reference Unit 
Environmental Protection Agency. 401 M 
Street SW., Washington, DC 20460. 

FOR FURTHER tHFORMATtON COHTACT; 
Robert J- Lambrechts at (913) 551-7646. 

SUPPLEMENTARY INFORMATION: 

Background 

With the adoption of statewide rule 10 
CSR 10-6.180. Measurement of 
Emissions of Air Contaminants, rules 10 
CSR 10-2.120.10 CSR 10-4.110. and 10 
CSR 10-5.200 which covered the Kansas 
City Metropolitan Area. Springfield- 
Greene County Area, and the St. Louis 
Metropolitan Area, respectively, were 
rendered redundant. The new rule 
provides that the director may. 
statewide, require any person 
responsible for the source of emission of 
air contaminants to make or have made 
tests to determine the quantity and/or 
nature of emission of air contaminants 
from the source. The director may 
further specify testing methods to be 
used in accordance %vith good 
professional practice. 

The state of Missouri published the 
proposal for rescission in the November 
1,1991. Missouri Register. Proper notice 
was published and a hearing was held 
on December 5,1991. at a Missouri Air 
Conservation Commission (MACC) 
meeting. The MACC formally adopted 
this rule on January 30,1992. The final 
rulemaking was submitted to EPA on 
July 2a 1992. 

EPA Action 

EPA approves Missouri s rescission of 
the three emission measurement rules 
due to the adoption of a statewide rule, 
which provides that upon request any 
source shall complete or have complete 
test of emissions or. at the ofKion of the 
agency, make the source available for 
tests ^ emissions. 

EPA is publishing this action without 
prior proposal because the Agency 
views this as a noncontroverslal 
rescission and anticipates no adverse 
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comments. This action will be effective 
January 4.1993 unless, within 30 days of 
its publication, notice is received that 
adverse or critical comments will be 
submitted. 

If such notice is received, this action 
will be withdrawn before the effective 
date by publishing two subsequent 
notices. One notice will withdraw the 
final action, and another will begin a 
new rulemaking by announcing a 
proposal of the action and establishing a 
comment period. If no such comments 
are received, the public is advised that 
this action will be effective January 4. 
1993. 

Nothing in this action should be 
construed as permitting or allowing or 
establishing a precedent for any future 
request for revision to any State 
Implementation Plan (SIP]. Each request 
to the SIP shall be considered separately 
in light of specific technical, economic, 
and environmental factors and In 
relation to relevant statutory and 
regulatory requirements. 

Under the Regulatory Flexibility Act. 5 
U.S.C. 600 et seq., EPA must prepare a 
regulatory flexibility analysis assessing 
the impact of any proposed or final rule 
on small entities (5 U.S.C. 603 and 604). 
Alternatively, EPA may certify that the 
rule will not have a significant impact 
on a substantial number of small 
entities. Small entities include small 
businesses, small not-for-profit 
enterprises, and government entities 
with jurisdiction over populations of less 
than 50.000. 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedure 
published in the Federal Register on 
lanuary 19.1989 (54 FR 2214-2225). EPA 
has submitted a request for a permanent 
waiver for Tables 2 and 3 SIP revisions 
from the requirements of Section 3 of 
Executive Order 12291. OMB has agreed 
to continue the temporary waiver until 
8uch time as It rules on EPA*b request. 

Under Section 307(b)(1) of the Oean 
Air Act. petitions for judicial review of 
Wb action must be filed in the United 
Stales Court of Appeals for the 
Wropriate circuit by January 4.1993. 
Filing a petition for reconsideration by 
Ihe Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review, nor does It 
extend the time within which a petition 
K review may be filed, and 

•hall not postpone the effectiveness of 
^ ^ action. This action may not 

t>e challenged late In proceedings to 
requirements. (See section 

^b)(2)). 


list of Subjects in 40 CFR Part 52 

Air pollution control Incorporation by 
reference, and Reporting and 
recordkeeping requirements. 

Dated: October 2.1992. 

WUliani Rke. 

Acting Regional Administrator, 

40 CFR Part 52. is amended as follows: 

PART 52-^ AMENDED] 

1. The authority citation for Part 52 
continues to read as follows: 

Authority: 42 U.S.C. 7401-7871q. 

Subpart AA—Missouri 

2. Section 52.1320 Is amended by 
adding paragraph (c)(81) to read as 
follows: 

S 52.1320 Identification of plan. 

* * * • * 

(€)••• 

(81) The Missouri Department of 
Natural Resources submitted a rule 
action rescinding rules 10 CSR 10-2.120, 
10 CSR 10-4.110. and 10-5.200. 
Measurement of Emissions of Air 
Contaminants for the Kansas City 
Metropolitan Area, Springfield-Greene 
County Area, and the St Louis 
Metropolitan Area, respectively, on July 
9.1992. 

(i) Incorporation by reference. 

(A) Rescission of rules 10 CSR 10- 
2.120.10 CSR 10-4.110. and 10 CSR 10- 
5.200 entitled ^^Measurement of 
Emissions of Air Contaminants'* 
rescinded April 9.1992. 

[FR Doc, 92-26900 Filed 11-4-92: 8:45 ami 
WLUMQ CODE SSeO>5<MI 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of Inspector General 

42 CFR Part 1001 

RIN 0991-AA69 

Medicare and State Health Care 
Programs: Fraud and Abuse; Safe 
Harbors for Protecting Health Plans 

agency: Office of inspector General 
(OIC). HHS. 

ACnoN: Interim final rule with request 
for comment 


summary: In accordance with section 14 
of the Medicare and Medicaid Patient 
and Program Protection Act of 1987, this 
interim final rule establishes two new 
safe harbors and amends one existing 
safe harbor to provide protection for 
certain health care plans, such as health 


maintenance organizations and 
preferred provider organizations. The 
first new provision protects certain 
incentives to enroUees (including waiver 
of coinsurance and deductible amounts) 
paid by health care plans. The second 
new provision protects certain 
negotiated price reduction agreements 
between health care plans and contract 
'health care providers. Finally, an 
existing safe harbor has been amended 
to protect certain agreements entered 
into between hospitals and Medicare 
SELECT insurers. These safe harbors 
specifically set forth various standards 
and guidelines thal if mel will result in 
the particular arrangement being 
protected from criminal prosecution or 
civil sanctions under the anti-kickback 
provisions of the statute. 

OATES: Effective date: This rule is 
effective on November 5,1992. Comment 
period: Although this rule is final we 
will consider comments on this 
regulatory revision delivered to the 
address provided below by 5 p.m., 
January 4.1993. Comments are available 
for public inspection on November 19. 
1992. 

ADDRESSES: Address comments to: 

Office of Inspector General Department 
of Health and Human Services, 
Attention: LRR-28-FC. room 5248, 330 
Independence Avenue. SW.. 

Washington. DC 20201. If you prefer, you 
may deliver your comments to Room 
5551, 330 Independence Avenue. SW.. 
Washington, I^. In commenting, please 
refer to file code LRR-28-FC. Comments 
are available for public Inspection in 
room 5551.330 Independence Avenue, 
SW., Washington. DC on Monday 
through Friday of each week from 9 am 
to 5 p.m.. (202) 619-3270. 

FOR FURTHER INFORMATION CONTACT: 

Linda Crabel or D. McCarty Thornton. Office 

of the General Counsel. (202) 619-0335. 

Joel Schaer. Office of Inspector General (202) 

619-327a 

For paperwork reduction and 
information collection requirements 
write to: Allison EydL Office of 
Management and Budgel New 
Executive Office Building, room 3001. 

725 17ih Slrcel NW., Washington. DC 
20503. 

SUPPUEMENTARY INFORMATION: 

I. Background 

Section 14 of Public Law 100-93 
requires the promulgation of regulations 
specifying those payment practices that 
will not ^ subject to criminal 
prosecution under section 1128B(b| of 
Ihe Social Security Act (the Act). 42 
U.S.C 1320a-7b(b). and that will not 
provide a basis for exclusion from 
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Medicare or the State health care 
programs under section 1128(b)(7) of the 
Act. 42 U.S.C. 1320a-7(b)(7). State health 
care programs are the Medicaid 
program, the Maternal and Child Health 
Services Block Grant program, and the 
Social Services Block Grant program. 

Proposed regulations designed to 
implement section 14 of Public Law lOQ- 
93 were developed by the Office of 
Inspector General (OIG) and published 
in the Federal Register on (anuary 23. 
1989 (54 FR 3088). The regulations set 
forth various proposed business and 
payment practices, or “safe harbors.” 
that would not be treated as criminal 
offenses under section 1128B(b) of the 
Act and would not serve as a basis for a 
program exclusion under section 
1128(b)(7) of the Act. 

In that proposed rulemaking, we did 
not specifically delineate a safe harbor 
provision for a variety of arrangements 
grouped under the generic headings of 
“managed care“ plans for “preferred 
provider organizations” (PFOs) because 
we believed that one or more of the 
other proposed safe harbors would 
protect relationships in managed care 
and PPO networks. However, we did 
invite public comments on the question 
of adding additional safe harbors that 
would provide further protections to 
health maintenance organizations 
(1 IMOs). PPOs and other managed care 
plans. Although we received a number 
of responsive comments, we did not 
publish a speciBc safe harbor in this 
area in the final rule published on July 
29.1991 (56 FR 35952). As was true then, 
we could publish the two new safe 
harbors related to managed care in final 
form without an opportunity for further 
public comment. In addition, as 
discussed in section lU.C. of this 
preamble, we find that good cause exists 
to publish the amendment regarding 
Medicare SELECT without a prior 
comment period. Therefore, further 
public comment is not required before 
publication of this rule. However, we 
will accept public comments submitted 
within 60 days of the publication of this 
interim final rule. 

These interim final regulations will be 
effective upon publication. We find that 
good cause exists for an immediate 
effective date due to the nature of these 
safe harbor regulations. This rule places 
no affirmative obligation on any 
individual or entity. Indeed, by 
expanding safe harbor protection, this 
rule exempts certain conduct from 
potential criminal and administrative 
sanctions. We find that the benefit 
conferred on the public by this rule’s 
publication provides good cause for it to 
be effective upon publication. 


We wish to emphasize that nothing in 
this final regulation changes 
reimbursement rules promulgated by the 
Health Care Financing Administration 
(HCFA) or a State health care program. 

If a provider chooses to engage in one 
course of conduct in order to comply 
with these safe harbor provisions, such 
action may very well have 
reimbursement implications. However, 
such reimbursement is governed 
exclusively by HCFA or State 
regulations, and not by this rulemaking. 

II. Summary of Comments Received 

As a result of our request for 
comments in the proposed rulemaking 
published on January 23.1989. we 
received numerous responses on how 
best to protect HMOs. PPOs and other 
managed care plans. The following is a 
summary of the various issues raised 
through that public comment process. In 
the following section, we will discuss 
our responses to the comments we 
received. 

Two commenters requested safe 
harbor protection for HMOs that waive 
the beneficiary's obligation to pay 
coinsurance and deductible amounts. 
They believed that this was a common 
practice among HMOs. In addition, a 
few commenters pointed out that some 
PPOs negotiate agreements with 
contract health care providers for those 
providers not to change the health plan 
or enrollee for some or all of the 
coinsurance and deductible amounts 
they are owed for furnishing services to 
enrollees. Under such an agreement, 
when the contract provider bills the 
Medicare program directly (and not the 
health plan) and agrees to waive all 
coinsurance and deductibles, the 
commenters typically phrased the 
agreement as one “to accept Medicare 
payment as payment in full.” One 
commenter specifically objected to this 
practice. 

Several commenters requested the 
OIG to protect a variety of arrangements 
between HMOs. PPOs. competitive 
medical plans (CMPs) as defined in 42 
CFR part 417, managed care plans, and 
other health plans on the one hand, and 
medical groups and other health care 
providers who furnish items and 
services to the health plans at a reduced 
price on the other hand. A few of these 
commenters indicated that benefits can 
be achieved when a health care provider 
offers discounts to these organizations. 

III. Provisions of the Interim Fmal Rule 

In this section, we discuss our 
responses to the comments indicated 
above, and set forth the provisions of 
this interim final rule. 


Many program beneficiaries are now 
served by a wide variety of managed 
care plans, such as various models of 
HMOs. CMPs, and health care 
prepayment plans (HCPPs) as defined in 
42 CFR part 417, and prepaid health 
plans (PHPs) as defined in 42 CFR part 
434, as well as PPOs. and we agree that 
additional safe harbor protection is 
warranted. We are promulgating two 
safe harbor provisions to protect the 
essential activities of prepaid health 
plans (“health plans”). The first 
provision protects the various marketing 
incentives that health plans offer to 
attract “enrollees” through increased 
benefits coverage, reduced cost-sharing 
amounts (coinsurance, deductibles, or 
copayments), or reduced premiums. The 
second provision protects the 
contractual relationships between 
health plans and “contract health care 
providers” for the furnishing of covered 
items and services at reduced prices. 
Before discussing the specific features of 
these two safe harbor provisions, we 
will discuss our specific use of the terms 
“health plan.” “contract health care 
provider.” and “enrollee.” all of which 
are defined in § 1001.952(1 )(2). 

Definition of Terms 

Health Plan 

For an entity to be classified as a 
“health plan”, it must either (1) furnish, 
or arrange under agreement with 
contract health care providers for the 
furnishing of. items or services to 
enrollees or. (2) as with some PPOs. 
furnish health insurance coverage for 
the provision of such items or services 
In either case, it must charge a premium 
(with exceptions noted below) for these 
covered benefits. Such premiums may 
be paid by a variety of sources, 
including HCFA. a State agency, an 
employer, or the enrollee. In addition, 
the health plan must either be operating 
under a contract or agreement with 
HCFA or a State health care program, or 
be subject to State regulation of its 
premium structure. 

Where the health plans do not operate 
in accordance with a contract or 
agreement with HCFA or State health 
care program, we require the regulation 
of the premium structures because of our 
experience with phony insurance plans 
created by providers where for a $1 
“premium” all Medicare coinsurance 
and deductibles are covered. The 
premium structure of these “insurance 
plans” is not based on a bona fide 
assessment of the liability risk of 
providing health benefits to enrollees. 
Therefore, such health plans are not 
legitimate forms of health insurance or 
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prepaid health care, and we consider 
them to be unlawful routine copayment 
waiver programs. 

Such health plans with regulated 
premium structures must operate under 
the oversight to State insurance laws or 
a State enabling statute governing 
HMOs or PPOs. Many such health plans 
may be federally qualified HMOs under 
42 U.S.C, 300e or may operate under the 
Employee Retirement Income Security 
Act of 1974. Such health plans also may 
exist in a variety of other forms. They 
may be established as provider-based 
plans, or be independent of providers 
(such as union-sponsored plans or 
company plans). In addition, they may 
be Medicare supplemental (Medigap) 
policies, such as a Medicare SELECT 
plan issued under the terms of section 
1881(l)(l)of the Act 

Contract Health Care Provider 

Under these safer harbor provisions, 
the terra "contract health care provider’* 
means an individual or entity under 
contract with a health plan to furnish to 
the health plan’s enrollees items or 
services that are covered by the health 
plan. Medicare, or a State health care 
program. Although such health care 
providers may have contractual 
relationships with health plans to 
perform a variety of other functions, 
such as marketing or peer review, the 
term "contract health care provider” 
under these two safe harbor provisions 
is limited to contractual relations for the 
furnishing of covered items and 
services. 


Knrollee 

The third defined term for these two 
safe harbor provisions is "enrollee.** 
meaning an individual who has entered 
into a contractual relationship with a 
health plan (or on whose behalf an 
employer, or other private or 
governmental entity has entered into 
such a relationship) under which the 
individual Is entitled to receive specified 
health care items and services, or 
insurance coverage for such items and 
services, in return for payment of a 
premium. 

Set forth below is a discussion of the 
features of these two safe 
harbor provisions, and the amendments 
lo existing S 1001.952(k) Involving the 
of certain waivers of 
ledicare copayments for inpatient 
under Medicare 

SELECT. 


A. Increased Coverage. Reduced Cost- 
s onng Amounts, or Reduced Premium 
Amounts Offered by Health Plana 

The first of these safe harbor 
provisions protecting health plans deal 


with the relationship of health plans to 
enrollees. Although the anti-kickback 
statute is generally not implicated when 
a health plan offers a premium to a 
Medicare or State health care program 
beneficiary to provide an insurance 
package, the statute is implicated when 
discounts on premiums or other 
incentives are offered. 

Health plans offer a variety of 
incentives to attract beneficiaries to 
enroll. Under these incentives a health 
plan may increase covered benefits, 
reduce or eliminate the beneficiary’s 
obligation to pay cost-sharing amounts 
(such as coinsurance, deductibles, and 
copayments), or reduce or eliminate the 
beneficiary’s obligation to pay the 
premium amounts attributable to the 
costs of furnishing the covered benefits. 
The first new safer harbor covers health 
plans operating pursuant to a contract or 
agreement with HCFA or a State health 
care program and is divided into two 
parts. ITie first part of the safe harbor 
(§ 1001.952(l)(l)(i)) protects HMOs. 

PHPs, CMPs and other health plan under 
risk contract and the second part of the 
safe harbor (S 1001.952(1)(l)(i)) protects 
liMOa. CMPs. PHPs. HCPPs and other 
health plans paid on a reasonable cost 
or similar basis. Before discussing the 
standards contained in these two parts 
of the safe harbors, we will briefly 
discuss the types of incentives these 
health plans offer enrollees and why we 
believe safe harbor protection is 
appropriate. 

In some cases, incentives to enrollees 
are either mandated under the Social 
Security Act or are provided with the 
approval of HCFA. For example, under 
section 1676 of the Act and 
implementing regulations, beneficiaries 
who enroll in HMOs and CMPs are 
financially responsible for paying the 
Medicare coinsurance and deductible 
amounts. Further, section 1876 permits 
HMOs and CMPs to charge beneficiaries 
monthly premiums to cover such 
coinsurance and deductible amounts. 
HCFA must approve the premiums that 
are charged, and it regularly permits 
health plans to waive these premiums. 
Further, under certain conditions, 
section 1876 mandates HMOs and CMPs 
to offer additional benefits or reduce 
beneficiary cost-sharing amounts. The 
decision regarding the mix between 
additional benefits and reduced cost¬ 
sharing amounts, however, is left up to 
the discretion of the health plan. 

The routine waiver of a benefleiary’s 
obligation to pay coinsurance and 
deductible amounts by a prepaid health 
plan is clearly distinguishable from such 
routine waiver by other health care 
providers, such as hospital outpatient 
departments, physicians, or durable 


medical equipment suppliers. Two 
principal characteristics distinguish a 
health plan’s routine waiver of cost¬ 
sharing amounts from that of other 
health care providers. First, a health 
plan’s routine waiver program is 
inextricably intertwined with the 
offering of a comprehensive package of 
covered benefits, and is not offered for 
the purchase of an individual item or 
service. Quite often, in the case of 
prepaid plans, the routine waiver of 
cost-sharing amounts is made in the 
form of a waiver of the beneficiary’s 
premium and may also be combined 
with the offering of increased covered 
benefits. Thus, the routine waiver of 
cost-sharing amounts is generally not an 
incentive to use a particular item or 
service at the time it is furnished. 

Second, although cost-sharing 
requirements can serve to control 
utilization. HMOs and other health 
plans under contract with HCFA or a 
State health care program have built-in 
incentives to control unnecessary 
utilization, or have their utilization and 
costs monitored by HCFA or the State 
health care program. Thus, the issue of 
potential overutilization (with increased 
costs to the Medicare and Medicaid 
programs) is adequately dealt %vith 
without report to imposing the 
obligation on beneficiaries to pay 
coinsurance and deductible amounts. 

As discussed above, both parts of this 
safe harbor protect health plans that are 
acting in accordance with a contract or 
agreement with HCFA or a State health 
care program. As staled above, the first 
part of this safe harbor protects 
incentives offered by risk-based 
contract health plans, such as HMOs, 
CMPs and PHPs. operating in 
accordance with section 1876(g) or 
1903(m) of the Act, under a Federal 
statutory demonstration authority, or 
under other Federal statutory or 
regulatory authority. The only standard 
for such health plans is that the health 
plan may not discriminate in the offering 
of these incentives, but must offer the 
same incentives to all enrollees unless 
otherwise specifically approved by 
HCFA or a State health care program. 
This standard will minimize the 
possibility for the health plan to 
improperly favor certain healthy 
beneficiaries or to use incentives lo 
improperly encourage utilization at the 
time the item or service is furnished. 

The second part of the safe harbor 
protects incentives offered to enrollees 
by HMOs. CMPs. PHPs and HCPPs that 
are under contract with HCFA or a State 
health care program, and that are paid 
on a reasonable cost or similar basis. 

For these plans, two standards must be 
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met. One, the same incentives must be 
offered to all enrollees for all covered 
services. And two. the health plan may 
not claim the cost of these incentives as 
bad debts or otherwise shift the burden 
of these incentives onto Medicare. 
Medicaid, other payors, or individuals. 
We impose this second standard 
because the incentives a health plan 
offers to its enrollees should make 
economic sense for the health plan, and 
should not be motivated by a desire to 
shift costs. In addition, it is noted that 
claiming such costs as Medicare bad 
debts is not authorized under 42 CFR 
413.80 and 417.536 of the Medicare 
regulations. And where such a claim is 
presented unlawfully, an entity may be 
subject to civil or criminal prosecution. 

This new safe harbor does not protect 
incentives to enrollees offered by health 
plans that do not have a contractual 
relationship with HCFA or a State 
health care program. (Note: As indicated 
above, we are amending existing 
5 1001.952|k) to protect certain waivers 
of Medicare copayments for inpatient 
hospital services under Medicare 
SELECT. See section III.C. of this 
preamble below.) An example of some 
of the incentives we are not protecting is 
an agreement between a PPO and a 
contract health care provider whereby 
that provider agrees not to charge the 
health plan or enrollee all or part of the 
coinsurance and deductible amounts. 
When the contract provider bills the 
program directly (and not the health 
plan) and agrees to waive ail 
coinsurance and deductibles, the 
agreement typically is characterized as 
an agreement to "accept Medicare 
payment as payment in full.** Although 
such waiver programs may be offered in 
conjunction with a package of health 
care benefits and thus have some 
features similar to the other waiver 
programs we are protecting in this safe 
harbor provision, we are not convinced 
that the Medicare and Medicaid 
programs are properly protected against 
overutilization. As discussed above, 
when a health plan under contract with 
HCFA or a State health care program 
waives cost-sharing amounts, utilization 
and costs are controlled or monitored. 
This is not necessarily the case with 
HMOs and PPOs or their providers that 
bill the Medicare and Medicaid 
programs on a fee-for-service basis. 

For this reason, we are soliciting 
comments on whether safe harbor 
protection should be afforded health 
plans, which do not have a contract or 
agreement with HCFA or a State health 
care program, to waive cost-sharing 
amounts as part of their agreements 
with contract providers. 


B. Price Reductions Offered to Health 
Plans 

This second safe harbor provision for 
health plans protects the price 
reductions offered to them by contract 
health care providers pursuant to an 
agreement to furnish or arrange for the 
furnishing of covered items and 
services. Typically, health care 
providers will contract with heafth plans 
and agree to furnish items and services 
to enrollees of the health plan at a 
discount from the provider*8 usual fee in 
return for obtaining a large volume of 
patients. 

As with the safe harbor provision 
discussed above protecting incentives to 
enrollees, this safe harbor provision is 
divided into two separate parts for risk- 
based and cost-reimbursed health plans 
that operate in accordance with a 
contract or agreement with HCFA or a 
State health care program. In addition, 
this price reduction safe harbor 
provision contains a third part 
protecting other health plans that do not 
have contracts or agreements with 
HCFA or State health care programs 
where additional standards are met. 

Before discussing the standards to be 
met in each of these three price 
reduction safe harbors, we will discuss 
three definitional prerequisites in 
§ 1001.952(m)(l). The first prerequisite is 
that the protected remuneration is the 
contract health care provider's reduction 
of its usual charges for the services. This 
safe harbor does not cover reductions 
which are applicable only to a specific 
part or portion of the health care 
provider’s charge, such as coinsurance 
and deductibles, but only applies to 
reductions in the total amount charged 
by the health care provider as its usual 
fee. Furthermore, we are only protecting 
the remuneration which represents the 
price reduction offered by the contract 
health care provider to make clear that 
any other forms of remuneration offered 
or paid by a contract health care 
provider to a health plan are not 
protected under this safe harbor 
provision. Indeed, we will closely 
review any forms of other such 
remuneration to ensure that improper 
payments are not employed to induce 
the health plan to issue a contract or 
otherwise steer patients to the person 
paying the remuneration. 

The second prerequisite is that the 
terms of the agreement between the 
parties must be in writing. This 
prerequisite is intended to assist the 
Department in understanding the intent 
of the parties. Obviously, if need be, we 
will look behind the contract to 
determine if the real intent of the parties 


is not fully disclosed in the written 
agreement. 

The third prerequisite is that the 
agreement must be for the sole purpose 
of having the contract health care 
provider furnish to enrollees items or 
services that are covered by the health 
plan. Medicare, or Medicaid. In other 
words, this provision does not protect 
contracts between health plans and 
contract health care providers for these 
providers to furnish services other than 
covered benefits. For example, many 
contract health care providers furnish 
peer review, marketing services, or pre¬ 
enrollment screening. We note that 
health plans with HCFA contracts under 
section 1876 of the Act are not permitted 
to engage in such pre-enrollment 
screening as a means of denying or 
discouraging relatively sick 
beneficiaries from enrolling (sections 
1876(c)(3) and (i)(6) of the Act). For the 
remuneration attributable to the 
furnishing of other than covered services 
to be protected, it must comply with the 
persona) service/management contracts 
safe harbor (§ 1001.952(d)) as set forth in 
the safe harbor regulations published in 
the Federal Register on July 29,1991 (56 
FR 35952). And as with all safe harbor 
provisions, where two parties engage in 
a multi-faceted payment arrangement 
where protection is sought from more 
than one safe harbor, separate 
justifications must be clearly set forth 
for each provision for which protection 
is sought. 

We are imposing this third 
prerequisite because of our experience 
with some HMOs that have abused their 
contractual relationships with medical 
groups where individuals in the groups 
have engaged in abusive or illegal 
activities on behalf of the HMO, for 
example, by conducting pre-enrollment 
screening. In at least one case such 
activities have resulted in a criminal 
conviction. We intend to use our 
authorities aggressively to monitor 
closely and penalize where appropriate 
any abusive relationships between 
health plans and contract health care 
providers to assure the medically 
necessary services of a high quality 
available and accessible to all enrollee^ 

We now discuss the standards in each 
of the three parts of the price reduction 
safe harbor. The first part of this safe 
harbor (§ 1001.952(m)(l)(i)) protects nsk- 
based HMOs, PHPs and CMPs under 
contract with HCFA or a State health 
care program, and operating in 
accordance with section 1876(g) or 
1903(m) of the Act. under a Federal 
statutory demonstration authority, or 
under other Federal statutory or 
regulatory authority. Risk-based 
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contract health plans must meet the 
three fundamental prerequisites 
discussed above. Additionally, except 
as specifically authorized by HCFA or 
the State health care program, contract 
health care providers may not 
separately bill Medicare. Medicaid or 
another State health care program for 
items or services furnished under the 
agreement with the health plan. Nor 
may the contract health care provider 
otherwise shift the burden of the 
agreement onto Medicare, Medicaid, 
other payors, or individuals. 

The second part of the price reduction 
safe harbor (§ 1001.952(m)(l)(ii)) 
protects health plans that have executed 
a contract or agreement with HCFA or a 
State health care program to have 
payment made on a reasonable cost or 
similar basis. Price reduction 
agreements with contract health care 
providers will be protected as long as 
four standards are met. One, the term of 
the agreement may not be for less than 
one year. Two. the agreement must 
specify in advance the covered items 
and services that the contract health 
care provider will furnish to enrollees 
and the methodology for computing the 
payment to the contract health care 
provider. Three, the health plan must 
fully and accurately report to HCFA or 
the State health care program the 
amount it has paid the contract health 
care provider pursuant to the agreement. 
And four, the contract health care 
provider may not claim payment in any 
form unless specifically authorized by 
HCFA or the State health care program, 
or oiherwise shift the burden of such an 
agreement onto Medicare. Medicaid, 
other payors, or individuals for the costs 
of furnishing the items and services. 

claim for reimbursement made 
directly to Medicare. Medicaid or other 
State health care program for items or 
services for which payment was made 
oy the health plan would constitute an 
unlawful false claim. 

The third part of the price reduction 
safe harbor (§ 1001.952(m)(l)(iii)) 
protects price reductions offered by 
contract health care providers to all 
other health plans where six standards 
®re met. One. the term of the price 
^duction agreement may not be for less 
nan one year. Two. the agreement must 
specify in advance the covered items 
and services, which party is to file 
Claims or requests for payment with 
, ®°'care. Medicaid and the other State 
ealth care programs, and the schedule 
fees that contract provider will be 
pai .In other words, to meet this second 
wK it does not matter 

ho health plan or the contract 

"caith care provider bills Medicare. 


Medicaid or another State health care 
program, the parties must agree to a set 
fee schedule. Three, unless a fee update 
is specifically authorized by Medicare or 
a State health care program, the fee 
schedule must remain in effect 
throughout the term of the agreement. 
Four, the party submitting claims for 
items or services furnished under the 
agreement may not claim or request 
payment for amounts in excess of the 
fee schedule. This fourth standard 
should not be misconstrued as a “lowest 
charge’* provision in that it does not 
restrict the contract provider from 
claiming or requesting payment in 
amounts in excess of this fee schedule 
when it negotiates a different fee 
schedule with another health plan or 
when it is furnishing items or services 
directly to enrollees on a fee-for-service 
basis. Five, full and accurate reporting 
of costs must be made by the health 
plan or the contract health care 
provider. And six. to help assure that 
false claims are not filed, we prohibit 
the party which is not responsible under 
the agreement for seeking 
reimbursement from Medicare, Medicaid 
and any other State health care program 
from claiming payment or otherwise 
shifting the burden of the price reduction 
onto Medicare, Medicaid, other payors, 
or individuals. 

C. Waiver of Part A Deductible and 
Coinsurance Amounts Pursuant to an 
Agreement Between a Hospital and a 
Medicare SELECT Insurer 

The Department has designated 15 
States in which State insurance 
regulators may approve the issuance of 
Medicare supplemental (Medigap) 
insurance policies that restrict Medigap 
benefits to services provided through a 
network of providers if the standaiSs in 
section 1882(t)(lJ of the Act are met. 

(See Pub. L. 101-508. section 4358.) 

Under this authority, known as 
Medicare SELECT, approved insurers 
may contract with health care provider 
entities to furnish items or services to 
policyholders. Subject to the approval of 
the State insurance commissioner, the 
Medicare SELECT insurer may pay less 
than full Medigap benefits for services 
obtained outside this provider network. 

In return for becoming a preferred 
provider under the Medicare SELECT 
plan, the provider would presumably be 
willing to accept less payment for its 
treatment of Medicare SELECT 
beneficiaries. The Medicare SELECT 
insurer, in turn, should be able to 
provide health care to its beneficiaries 
at a lower price. The beneficiary will, in 
theory, relinquish some freedom of 
choice in selecting health care providers 


in return for lower Medigap insurance 
premiums. 

The arrangements between Medicare 
SELECT insurers and ptovider entities 
might implicate the anti-kickback 
statute. The provider may offer or pay 
remuneration (in the form of reducing its 
charges) to induce the referral of 
Medicare patients by the insurer to the 
provider. Likewise, the insurer may 
solicit or receive remuneration from the 
provider in return for the insurer's 
referral of Medicare beneficiaries. We 
believe that some potential 
arrangements between Medicare 
SELECT insurers and providers should 
be granted safe harbor protection while 
other potential arrangements could be 
abusive and do not deserve protection. 

We have identified two types of 
arrangements between Medicare 
SELECT insurers and providers that 
may implicate the statute but deserve 
safe harbor protection. First, payments 
between Medicare SELECT insurers and 
health care providers may be protected 
under the newly established safe harbor 
for price reductions offered to health 
plans (§ 1001.952(m)). Second, waivers 
or reduction of inpatient hospital 
coinsurance and deductible by a 
hospital pursuant to an agreement with 
a Medicare SELECT insurer will be 
protected under the amendment to the 
safe harbor set forth below. 

On July 29,1991. the Department 
published final regulations which, 
among other provisions, included a safe 
harbor for the reduction or waiver of 
coinsurance or deductible amounts for 
inpatient hospital services paid for 
under the prospective payment system 
(§ 1001.952(k)(l)). To receive safe harbor 
protection, three standards must be met: 

(1) The hospital may not claim the 
waived amount as bad debt or 
otherwise shift the cost of the waiver; 

(2) the hospital may not discriminate in 
offering reductions or waivers based on 
the patient’s reason for admission: and 

(3) the reduction or waiver may not 
result from an agreement between the 
hospital and a third-party payor. The 
Department concluded that waivers of 
coinsurance and deductibles for 
inpatient hospital services that comply 
with these standards will not increase 
costs to the Medicare program, shift 
costs to other payors, or increase patient 
demand for inpatient hospital services. 

We are amending this existing safe 
harbor to accommodate the waiver or 
reduction of inpatient hospital 
coinsurance or deductible amounts 
made pursuant to a contract between 
the hospital and a Medicare SELECT 
insurer. Specifically, the third standard 
in this safe harbor will now exempt 
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agreements that are part of a contract 
between a hospital and a Medicare 
SELECT insurer for the furnishing of 
items or services to Medicare SELECT 
beneficiaries. To qualify for protection 
under this safe harbor, the insurer must 
have issued a Medicare SELECT 
insurance policy under the terms of 
section t8^t)(l) of the Act In other 
words, the M^icare SELECT policy 
must meet all of the requirements of 
section 1882(tHl). and must be approved 
by a State insurance commissioner for 
use in one of the 15 States designated by 
the Secretary. Furthermore, to be 
protected by this safe harbor, the waiver 
of coinsurance or deductible amounts 
provided for under the agreement must 
be limited to beneficiaries covered by 
the insurer's Medicare SELECT policy. 

The other requirements of the safe 
harbor still apply to such waivers or 
reductions. We believe that this 
amendment will allow Medicare 
SELECT insurers to enter into 
advantageous contracts with hospitals, 
while continuing to ensure that Impital 
waivers do not increase costs to 
Medicare or other payors, or promote 
over utilization. The evaluation of 
Medicare SELECT to be completed in 
1994 (see Pub. L. 101-508, section 
4358(d)) will enable us to determine 
whether this amendment has had any of 
these undesirable effects. 

In contrast, we will provide safe 
harbor protection for other types of 
arrangements between Medicare 
SELECT insurers and providers that 
may implicate the anti-kickback statute. 
For example, we continue to consider 
routine waivers of coinsurance and 
deductibles under Part B of Medicare to 
be an area of potential abuse. Any 
provider that routinely waives 
coinsurance and deductible under Part B 
is subject to criminal liability and civil 
and administrative sanctions under 
Federal false claims and false 
statements statutes as well as the anti¬ 
kickback statute. (See OlG's Special 
Fraud Alert on Routine Waiver of 
Copayments or Deductibles Under 
Medicare Part B.) Section 1882(t) of the 
Act does not provide any safeguards 
against the abuse of Part B waivers. 
Therefore, we will not grant any safe 
harbor protection for the waiver or 
reduction of Part B coinsurance or 
deductibles by Medicare SELECT 
providers. 

We find good cause to publish this 
amendment in interim final form with a 
conunent period rather than as a 
proposed rule. We find that the delay 
that would result from soliciting public 
comment prior to publications would be 
Impracticable, unnecessary and contrary 


to the public interest Medicare SELECT 
only applies to Medicare supplemental 
(Medigap) insurers who meet specific 
statutory criteria in one of 15 States 
designated by the Secretary during the 
three year period commencing on 
January 1,1992. Because the Medicare 
SELECT program has already started 
and is only authorized to continue to the 
end of 1994, the amendment must be 
published promptly in final foim in order 
to have its intended effect, that is. to 
protect certain transactions involving 
Medicare SELECT providers. 
Furthermore, the amendment is quite 
limited in scope since it merely 
broadens one standard in an existing 
safe harbor to accommodate certain 
actions taken in accordance with 
agreements between hospitals and 
Medicare SELECT insurers. Finally, the 
amendment by expanding a safe harbor, 
places no afBrmative obligations on any 
individuals or entities. Rather, the 
amendment expands a safe harbor to 
enable some entities to more easily 
immunize themselves from potential 
criminal and administrative sanctions. 

IV. Additional Informatioo 

A. Regulatory Impact Statement 

Executive Order 12291 requires us to 
prepare and publish a final regulatory 
impact analysis for any regulation that 
meets one of the Executive Order 
criteria for a "major rule," that is. that 
which would be likely to result in (1) an 
annual effect on the economy of $100 
million or more; (2) a major increase in 
costs or prices for consumers, 
individuals, industries, Federal, State, or 
local government agencies or geographic 
regions; or. (3) significant adverse 
effects on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. In addition, we generally 
prepare a regulatory flexibility analysis 
that is consistent with the Regulatory 
Flexibility Act (5 U.S.C. 601-812), unless 
the Secretary certifies that a final 
regulation would not have a significant 
economic impact on a substantial 
number of small entities. 

In the proposed rule published on 
January 23,1989. we Indicated that this 
provision was designed to specify 
business and payment practices that 
would not be consider^ a kickback for 
purposes of criminal or civil remedies, 
and served to clarify departmental 
policy as to the legality of various 
commercial arrangements. We stated 
that the great majority of health care 
providers and practitioners do not 
engage in Illegal remuneration schemes. 


and that the aggregate economic impact 
of this provision should, in effect, be 
minimal, affecting only those who have 
chosen to engage in prohibited payment 
schemes in violation of the statutory 
intent. As indicated above, this interim 
final rulemaking serves to further 
expand the safe harbor provisions to 
enable entities to more easily immunize 
themselves from potential criminal and 
administrative sanctions, and to 
eliminate potential barriers to the 
provision of coordinated health care 
under the Medicare and State health 
care programs. 

Consistent with the intent of the 
statute, this regulation has been 
designed to permit individuals and 
entities to freely engage in business 
practices and arrangements that 
encourage competition, innovation and 
economy. Compliance with these 
provisions may require that certain 
individuals and entities change their 
business practices or arrangements. It is 
impossible to predict how many 
individuals and entities will be affected 
by this regulation. We believe, however, 
that the number will be insignificant. 

For this reason, we have determined 
that a regulatory impact analysis is not 
required. Further, we have determined, 
and the Secretary certifies, that this 
final rule will not have a significant 
economic impact on a number of small 
business entities, and we have, 
therefore, not prepared a regulatory 
flexibility analysis. 

B. Information Collection Requirements 

Sections 1001.952(m)(l)(ii) and 
1001.952(m)(l)(iii) of this rule contain 
informadon collection requirements 
which are subject to Office of 
Management and Budget review under 
the Paperwork Reduction Act of 1980. 
These sections are currently approved 
under OMB control number O03M165 
(HCFA-276). Comments on these 
requirements may be forwarded to the 
individual whose name appears in the 
address section of this preamble. 

C. Department of Justice Review 

In accordance with the provisions of 
Public Law 100-93. these regulations 
have been developed in consultation 
with the Department of Justice. 

D. Response to Comments 

Because of the large number of 
comments we normally receive on 
regulations, we cannot acknowledge or 
respond to them individually. However, 
we will consider all comments revive 
timely and the appropriateness of 
revising this interim final rule. 
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List of Subjects in 42 CFR Part 1001 

Administrative practice and 
procedure. Fraud. Health facilities. 
Health professions. Medicare. 

TITLE 42—PUBUC HEALTH 

CHAPTER V—OFFICE OF INSPECTOR 
GENERAL—HEALTH CARE. DEPARTMENT 
OF HEALTH AND HUMAN SERVICES 

42 CFR Part 1001 is amended as set 
forth below: 

PART 1001—PROGRAM INTEGRITY- 
MEDICARE AND STATE HEALTH 
CARE PROGRAMS 

1. The authority citation for part 1001 
is revised to read as follows: 

Authority: 42 U.S,C 1302,1320a-7.1320a- 
7b. 1305u(j). 1395u(k). 1395yle). and 1395htL 

Z Section 1001.952 is amended by 
revising paragraph (k)(l)(iii) and 
republishing the introductory text of the 
section, paragraph (k) Introductory text 
and paragraph (k)(l) introductory text, 
and adding new paragraphs (1) and (m) 
to read as follows: 

$1001.952 Exceptions. 

The following payment practices shall 
not be treated as a criminal offense 
under section 1128B of the Act and shall 
not serve as the basis for an exclusion: 

• • • • • 

(k) IVa/ver of beneficiary coinsurance 
and deductible amounts. As used In 
section 1128B of the Act. “remuneration** 
does not include any reduction or 
waiver of a Medicare or a State health 
care program beneficiary*8 obligation to 
pay coinsurance or deductible amounts 
as long as all of the standards are met 
within either of the following two 
categories of health care providers: 

(l) If the coinsurance or deductible 
amounts are owed to a hospital for 
inpatient hospital services for which 
Medicare pays under the prospective 
payment system, the hospital must 
comply with all of the following three 
standards— 


(iii) This hospital's offer to reduce or 
''^aive the coinsurance or deductible 
amounts must not be made as part of a 
price reduction agreement between a 
nospiial and a third>party payor, unless 
the agreement is part of a contract for 
he furnishing of items or services to a 
heneficiary of a Medicare supplemental 
P^hey issued under the terms of section 
^S82|t)(i)ofthe Act. 


(1) Increased coverage, reduced cost- 
\ o^ounts, or reduced premium 

health plans. (1) As 
in section 1128B of the Act 
^muneration'* does not include the 


additional coverage of the any item or 
service offered by a health plan to an 
enrollee or the reduction of some or all 
of the enrollee*8 obligation to pay the 
health plan or a contract health care 
provider for cost-sharing amounts (such 
as coinsurance, deductible, or 
copayment amounts) or for premium 
amounts attributable to items or 
services covered by the health plan, the 
Medicare program, or a State health 
care program, as long as the health plan 
complies with all of the standards 
within one of the following two 
categories of health plans: 

(1) If the health plan is a risk-based 
health maintenance organization, 
competitive medical plan, prepaid 
health plan, or other health plan under 
contact with HCFA or a State health 
care program and operating in 
accordance with section 1876(g) or 
1903(m) of the Act under a Federal 
statutory demonstration authority, or 
under other Federal statutory or 
regulatory authority, it must offer the 
same increased coverage or reduced 
cost-sharing or premium amounts to all 
enrollees unless otherwise approved by 
HCFA or by a State health care 
program. 

(ii) If the health plan is a health 
maintenance organization, competitive 
medical plan, health care prepayment 
plan, prepaid health plan or other health 
plan that has executed a contract or 
agreement with HCFA or with a Slate 
health care program to receive payment 
for enrollees on a reasonable cost or 
similar basis, it must comply with both 
of the following two standards— 

(A) The health plan must offer the 
same increased coverage or reduced 
cost'sharing or premium amounts to all 
enrollees unless otherwise approved by 
HCFA or by a State health care 
program; and 

(B) The health plan must not claim the 
costs of the increased coverage or the 
reduced cost-sharing or premium 
amounts as a bad debt for payment 
purposes under Medicare or a State 
health care program or otherwise shift 
the burden of the increased coverage or 
reduced cost-sharing or premium 
amounts onto Medicare, a State health 
care program, other payors, or 
individuals. 

(2) For purposes of paragraph (1) of 
this section, the terms— 

Contract health care provider means 
an individual or entity under contract 
with a health plan to furnish items or 
services to enrollees who are covered by 
the health plan. Medicare, or a State 
health care program. 

Enrollee means an individual who has 
entered into a contractual relationship 
with a health plan (or on whose behalf 


an employer, or other private or 
governmental entity has entered into 
such a relationship) under which the 
individual is entitled to receive specified 
health care items and services, or 
insurance coverage for such items and 
services, in return for payment of a 
premium. 

Health plan means an entity that 
furnishes or arranges under agreement 
with contract health care providers for 
the furnishing of items or services to 
enrollees, or furnishes insurance 
coverage for the provision of such items 
and services, in exchange for a 
premium, where such entity either 
operates in accordance with a contract, 
agreement or statutory demonstration 
authority approved by HCFA or a State 
health care program, or has its premium 
structure regulated under a State 
insurance statute or a State enabling 
statute governing health maintenance 
organizations or preferred provider 
organizations. 

(m) Price reductions offered to health 
plans. (1) As used in section 1128B of the 
Act. *'remuneration'* does not include a 
reduction in price a contract health care 
provider offers to a health plan in 
accordance with the terms of a written 
agreement between the contract health 
care provider and the health plan for the 
sole purpose of furnishing to enrollees 
items or services that are covered by the 
health plan, Medicare, or a Slate health 
care program, as long as both the health 
plan and contract health care provider 
comply with all of the applicable 
standards within one of the following 
three categories of health plans: 

(i) If the health plan is a health 
maintenance organization, competitive 
medical plan, or prepaid health plan 
under contract with HCFA or a State 
agency and operating in accordance 
with section 1876(g) or 1903(m) of the 
Act. under a Federal statutory 
demonstration authority, or under other 
Federal statutory or regulatory 
authority, the contract health care 
provider must not claim payment in any 
form from the Department or the State 
agency for items or services furnished in 
accordance with the agreement except 
as approved by HCFA or the State 
health care program, or otherwise shift 
the burden of such an agreement onto 
Medicare, a State health care program, 
other payors, or individuals. 

(It) If the health plan is a health 
maintenance organization, competitive 
medical plan, health care prepayment 
plan, prepaid health plan, or other 
health plan that has executed a contract 
or agreement with HCFA or a State 
health care program to receive payment 
for enrollees on a reasonable cost or 
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similar basis, the health plan and 
contract health care provider must 
comply with alt of the following four 
standards— 

(A) The term of the agreement 
between the health plan and the 
contract health care provider must be 
for not less than one year; 

(B) The agreement between the health 
plan and the contract health care 
provider must specify in advance the 
covered items and services to be 
furnished to enrollees. and the 
methodology for computing the payment 
to the contract health care provider; 

(C) The health plan must fully and 
accurately report, on the applicable cost 
report or other claim form filed with the 
Department or the State health care 
program, the amount it has paid the 
contract health care provider under the 
agreement for the covered items and 
services furnished to enrollees; and 

(D) The contract health care provider 
must not claim payment in any form 
from the Department or the State health 
core program for items or services 
furnished in accordance with the 
agreement except as approved by HCFA 
or the State health care program, or 
otherwise shift the burden of such an 
agreement onto Medicare, a State health 
care program, other payors, or 
individuals. 

(iii) If the health plan is not described 
in paragraphs (m)(l)(i) or (m)(l)(ii) of 
this section, both the health plan and 
contract health care provider must 
comply with all of the following six 
standards— 

(A) The term of the agreement 
between the health plan and the 
contract health care provider must be 
for not less than one yean 

(B) The agreement between the health 
plan and the contract health care 
provider must specify in advance the 
covered items and services to be 
furnished to enrollees. which party is to 
file claims or requests for payment with 
Medicare or the State health care 
program for such items and services, 
and the schedule of fees the contract 
health care provider will charge for 
furnishing such items and services to 
enrollees; 

(C) The fee schedule contained in the 
agreement between the health plan and 
the contract health care provider must 
remain in effect throughout the term of 
the agreement, unless a fee increase 
results directly from a payment update 
authorized by Medicare or the State 
health care program; 

(D) The party submitting claims or 
'^quests for payment from Medicare or 
the State health care program for items 
and services furnished in accordance 
with the agreement must not claim or 


request payment for amounts in excess 
of the fee schedule; 

(E) The contract health care provider 
and the health plan must fully and 
accurately report on any cost report 
filed with Medicare or a State health 
care program the fee schedule amounts 
charged in accordance with the 
agreement; and 

(F) The party to the agreement, which 
does not have the responsibilify under 
the agreement for filing claims or 
requests for payment, must not claim or 
request payment in any form from the 
Department of the State health care 
program for items or services furnished 
in accordance with the agreement, or 
otherwise shift the burden of such an 
agreement onto Medicare, a state health 
care program, other payors, or 
individuals. 

(2) For purposes of this paragraph, the 
terms contract health care provider, 
enrollee, and health plan have the same 
meaning as in paragraph (l)(2) of this 
section. 

Dated: August 12,1992. 

Bryan B. Mitchell, 

Principal Deputy Inspector General 

Approved: October 6,1992. 

Louis W. Sullivan. 

Secretary. 

(FR Doc. 92-28802 Filed 11-4-92; 8:45 am) 
BILUNO CODE 41SO-04-4I 


DEPARTMENT Of THE INTERIOR 

Rsh arid WlldIHa Service 

43 Cf R Subtitle A 

Coastal Barrier improvement Act 
Advisory Guidelines 

agency: Fish and Wildlife Service. 
Interior. 

ACTION: Rule-related notice and request 
for comments. 

summary: The U.S. Fish and Wildlife 
Service (Service) is revising its rule- 
related document of October 6,1983 to 
reflect changes in the Coastal Barrier 
Resources Act (CBRA), as amended by 
the Coastal Barrier Improvement Act of 
1990 (CBIA). This document sets forth 
the Service’s general statement of policy 
and advisory guidelines regarding the 
provisions of the CBIA that address 
limitations on Federal expenditures and 
financial assistance, and exceptions to 
the limitations. 

DATES: Comments on this document will 
be accepted through January 4.1993. The 
prohibitions on new Federal financial 
expenditures and assistance, including 
Federal flood insurance, were effective 


within new and expanded units of the 
Coastal Barrier Resources System upon 
enactment of CBIA on November 16. 

1990. The ban on Federal flood 
insurance on ‘‘otherwise protected 
areas**, as defined in the CBIA. went 
into effect on November 16,1991. 

ADDRESSES: Comments should be 
directed to U.S. Fish and Wildlife 
Service. Division of Habitat 
Conservation. 400 Arlington Square. 
Washington, DC 20240 (703-358-2201). 

FOR FURTHER INFORMATION CONTACT; 

Unda Kelsey (703-358-2201). 

SUPPLEMENTARY INFORMATION: On 

November 16.1990, President Bush 
signed the Coastal Barrier Improvement 
Act (CBIA) into law (Pub. L 101-591). 
The CBIA amends the Coastal Barrier 
Resources Act (CBRA) in several 
significant ways. It expanded the 
Coastal Barrier Resources System 
(System) from 183 to 560 units and from 
143,000 acres to 1.25 million acres. The 
System now includes units in Puerto 
Rico, the U.S. Virgin Islands. Great 
Lakes States. New Jersey, Maryland, 
and the Florida Keys, as well as many 
new areas in States that already 
contained units within the System, The 
CBIA also established a new category 
identified as “otherwise protected 
areas** where Federal flood insurance 
for new construction not in conformance 
with the purposes of the area is banned. 
The Federal Emergency Management 
Agency is issuing revised Flood 
Insurance Rate Maps that reflect the 
changes. Separate codes are used on the 
maps depicting areas where the ban 
went into effect on October 18.1983. 
November 16.1990. and November 16, 

1991. 

These guidelines reiterate the 
guidance provided in 1983 on the 
definition of expenditures and financial 
assistance. Unless specified that the 
guidance has been modified by the 
CBIA. the requirements of CBRA remain 
unchanged since passage of the Act in 
1982. The guidelines for consultation 
with the Fish and Wildlife Service 
(Service) are also outlined. 

1. Environmental Effects 

These guidelines describe the 
procedures Federal agencies should 
follow in consulting with the Service 
prior to making an expenditure on or 
providing assistance to activities 
excepted under section 6 of CBRA, as 
amended by CBIA. Such activities 
generally continue the status quo. 
provide localized environmental 
benefits or localized emergency 
assistance. Therefore, the Departmen 
the Interior (Department) has 
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determined that these guidelines will 
have no significant Impact on the 
environment 


2. Statement of Effects 

The Department has determined that 
these interpretive guidelines are not a 
major rule under Executive Order 12291 
and certifies that this document will not 
have a significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act. 
These guidelines will result in minimal 
cost to Federal agencies and some 
economic efi^ects on local firms and 
businesses to the extent that they are 
engaged in activities covered by the 
expansion of the System and paid for. or 
assisted by Federal funds. The 
guidelines do not require preparation of 
a federalism assessment under 
Executive Order 12812, Further, these 
guidelines do not have any taking 
implications that would require 
preparation of an assessment under 
Executive Order 12830. 


3. Paperwork Reduction Act 

These lnteq}relive guidelines do not 
contain Information collection 
requirements which require approval by 
the Office of Management and Budget 
under 44 U.S.C 3501 el seq. 

4. Authorsbip Statement 

This document has been prepared by 
Frank McGIlvrey of the U.S. Fish and 
Wildlife Service. 


5. Public Participation 

Interested persons, organizations. 
Federal agencies and other entities are 
encouraged to submit comments on 
these guidelines. Comments will be 
accepted until January 4.1993. 

C^stid Barrier Resources System— 
ProhibiUoD on New Federal 
Expenditures and Procedures for 
Consul tattoo 


Financial Assistance 

CBRA. as amended by CBIA. with 
certain exceptions, prohibits Federal 
expenditures and financial assistance 
w development ivithfn the System, 
^tion 3(3) of CBRA defines “financial 
88i8tance“ as any form of loan, grant, 
guaranty, insurance payment, rebate. 

in/ 4 - other form of direct or 

‘n^ct Federal assistance. 

provides the general 
iinH Jr Federal expenditures 

financial assistance in System units. 
5(a) states that except as 
Section 6. no new 
^J^nditures or new financial 

aufK^ ^ made available under 

ty any Federal law for any 
Pwpose within the Coastal Barrier 


Resources System. CBRA. as amended 
by CBIA. excepted certain specific 
activities from this prohibition. They 
will be discussed under the Exceptions 
section. “Otherwise protected areas'* 
identified on maps of the System, dated 
October 24.1990. are not affected by 
these prohibitions. They are only 
affected by the Federal flood insurance 
program. 

The Service has Identified additional 
specific examples of Federal program 
expenditures and financial assistance 
prohibited within the System. These 
activities include, but may not be limited 
to. the following programs: 

Department of Agriculture 

Farmers Home Administration 

—Loans for rural disaster relief, water 
systems, wastewater systems, 
commercial development, community 
services, and subdivision 
development. 

Rural Electrification Administration 

—Loans for new or expanded electrical 
systems that would encourage 
development. 

Department of Commerce 

Economic Development Administration 

—Grants for planning and administering 
local economic development 
programs. 

National Oceanic and Atmospheric 
Administration 

—CEIP grants (Coastal Energy 
Improvement Program). 

Department of Defense 

U.S. Army Corps of Engineers 

—Construction and financial assistance 
involving beach erosion control, 
hurricane protection, and flood 
control works. Under CBRA. new or 
expanded navigation projects were 
prohibited. However, section 6(b) of 
CBIA allows expansion if the project 
was authorized before the date on 
which the relevant System unit or 
portion of the System unit was 
included within the System. 

Department of Energy 

—Energy development programs. 

Department of Housing and Urban 
Development 

—Block grants for community 
development. 

—Mortgage insurance, housing 
assistance or rehabilitation subsidy 
programs. 

—Urban Development Action Grants. 


Deportment of Transportation 

Federal Aviation Administration 

—Grants for airport planning and 
development. 

Federal Highway Administration 

—Federal assistance to States for 
highway construction. CBIA specified 
two exceptions; U.S. route 1 in the 
Florida Keys and highways in a 
System unit in Michigan in existence 
on the date of the enactment of the 
CBIA. 

Urban Mass Transportation 
Administration 

—Capital improvement and operating 
grants. 

Environmental Protection Agency 

—Grants for wastewater treatment 
construction (Sec. 201 grants), water 
quality management planning (Sec. 
208 grants). 

Federal Emergency Management 
Agency 

—Federal National Insurance Program. 
—Disaster assistance program. 

Federal Home Loan Administration 
—Guaranteed housing loans. 

General Services Administration 

—Construction or reconstruction of 
Federal property. 

—Exchange or sale of Federal property 
for development purposes. 

Small Business Administration 

—Loans to small businesses for disaster 
relief, upgrading of water treatment 
systems, and other purposes. 

—Disaster assistance to homeowners. 

Veterans Administration 
—Guaranteed housing loans. 

This list may not be all inclusive. Each 
Federal agency Is responsible for review 
of its programs to assure compliance. 

n. Exceptions 

Section 6 of CBRA, as amended by 
CBIA. outlines the specific exceptions to 
the general prohibition on new Federal 
expenditures or financial assistance. 
There are two categories of exceptions; 
expenditures allowed if they meet the 
requirements of the specific exception, 
and expenditures allowed if they meet 
the requirements of the specific 
exception and also meet the purposes of 
CBRA. Most of the exceptions remain 
the same as under CBRA as originally 
enacted. The few changes are noted in 
the detailed discussion. 

Section 8(a) requires the appropriate 
Federal official to consult with the 
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Secretary of the Interior before making 
any Federal expenditures or financial 
assistance available under the 
provisions of Section 6. The Secretary's 
consultation responsibilities have been 
delegated to the Service. Procedures for 
consultation follow the discussion of 
exceptions. 

Expenditures Allowed for Specific 
Activities 

(1) Energy projects (Section 6(a)(1)). 
Federal assistance may be made 
available for energy projects in or 
adjacent to coastal areas for any use or 
facility necessary for the exploration, 
extraction, or transportation of energy 
resources which can be carried out only 
on, in. or adjacent to coastal water 
areas because the use or facility 
requires access to the coastal water 
body. The legislative history (House 
Report 97-641) states that "this 
provision is intended to be read broadly 
in terms of energy projects. However, 
the provision should not be interpreted 
to allow assistance for projects 
primarily designed to encourage 
development which might be carried out 
in the guise of energy development" 

(2) Navigation channel improvements 
(Section 6(a)(2)), as amended by CBIA 
section 6(b)). TTie CBRA exception that 
allowed only maintenance of existing 
navigation channels was amended to 
allow maintenance or construction of 
improvements of existing Federal 
navigation channels and related 
structures (such as jetties). CBRA 
section 6(b) provides that for purposes 
of subsection (a)(2). a Federal 
navigation channel or a related structure 
is an existing channel or structure, 
respectively, if it was authorized before 
the date on which the relevant System 
unit or part of the System unit was 
included within the System. The use of 
disposal sites for dredge materials is 
included under this exception, so long as 
the sites are related to, and necessary 
for, the maintenance or construction of 
an existing project. House Report 97-641 
also stated "that because of the unstable 
nature of barrier islands, existing 
channels can be relocated periodically." 

(3) Roads. Structures or Facilities 
(Section (6)(a)(3)) as amended by the 
CBIA in this subsection and section 
(6)(c). Maintenance, replacement, 
reconstruction, or repair, but not 
expansion (except for U.S. Highway 1 in 
the Florida Keys and highways in 
Michigan that run through System units), 


of publicly owned or publicly operated 
roads, structures, or facilities that are 
essential links in a larger network or 
system can continue. The legislative 
history indicates the Congressional 
intent to include drains, gutters, curbs 
and other related roadworks under this 
exception. The Service interprets 
"structures or facilities" to include 
public utilities. Section 6(a)(6)(F) is also 
applicable to public utilities that are not 
essential links in a larger system. 

(4) Military activities (Section 6(a)(4)). 
Military activities essential to national 
security are excepted from the ban on 
Federal expenditures, but not from the 
requirement to consult. The Defense 
Department will be the judge of what is 
essential to national security, but, as 
stated in Conference Report 97-928, its 
"determination as to whether military 
activities are essential to national 
security must be made in accordance 
with existing law and procedures." The 
Defense Department still has the 
responsibility to consult with the 
Service with respect to any expenditures 
or financial assistance within the 
System. 

(5) Coast Guard (Section 6(a)(5)). 
Expenditure of funds or provision of 
financial assistance for the construction, 
maintenance, operation and 
rehabilitation of Coast Guard facilities 
can continue. 

Expenditures Allowed for Specific 
Activities if They Meet the Purposes of 
CBRA 

(6) Conservation, navigation aids, 
recreation, scientific research, disaster 
relief, roads, shoreline stabilization 
(Section 6(a)(6)). The following actions 
or projects are excepted, providing the 
expenditure is consistent with the 
purposes of CBRA, which are detailed In 
Section 2(b) (i.e., to minimize loss of 
human life, wasteful Federal 
expenditures and damage to fish, 
wildlife, and other natural resources): 

(A) Projects for the study, 
management, protection and 
enhancement of fish and wildlife 
resources and habitats, including, but 
not limited to. acquisition of fish and 
wildlife habitats and related lands, 
stabilization projects for fish and 
wildlife habitats, and recreational 
projects. The legislative history states: 
"This exception recognizes the value of 
System units as fish and wildlife 
habitats and is in complete conformity 
with the purposes of the legislation. It is 


intended that the full range of Federal 
financial assistance authorized for 
protecting and managing fish and 
wildlife habitats will continue to be 
available. This includes, where 
necessary, assistance for stabilization 
projects to protect valuable habitats. 
Federal funds for projects involving 
facilities for fish and wildlife-related 
recreation would also be allowed. It is 
intended by the Committee that any 
development of recreational facilities be 
consistent with the purposes of the 
legislation." (House Report 97-841.) 

(B) The establishment, operation, and 
maintenance of air and water navigation 
aids and devices, and for access thereto. 
The legislative history Indicates that, in 
almost every instance, placement and 
use of such aids and devices on 
undeveloped coastal barriers would be 
appropriate. (House Report 97-841.) 

(C) Projects under the Land and 
Water Conservation Fund Act of 1965 
(16 U.S.C. 4601-4 through 11) and the 
Coastal Zone Management Act of 1972 
(16 U.S.C. 1451, et seq.). The legislative 
history applied to Section 6(a)(6)(A) 
would be generally applicable to this 
provision as well. Recreational use of 
System units should be encouraged so 
long as it is accomplished consistent 
with the purposes of CBRA. 

(D) Scientific research, including but 
not limited to aeronautical, atmospheric, 
space, geologic, marine, fish and wildlife 
and other research, development and 
applications. 

(E) Assistance for emergency actions 
essential to the saving of lives and the 
protection of property and the public 
health and safety, if such actions are 
performed pursuant to sections 402.403, 
and 502 of the Disaster Relief and 
Emergency Assistance Act and section 
1362 of the National Flood Insurance 
Act of 1968 (42 U.S.C. 4103) and are 
limited to actions that are necessary to 
alleviate the emergency. 

(F) The maintenance, replacement, 
reconstruction, or repair, but not the 
expansion of publicly owned or publicly 
operated roads, structures, or facilities. 
This exception is essentially moot since 
the Federal Highway Administration has 
determined that all highways on the 
Federal network are essential links in a 
larger network or system. 

(G) Nonstructural projects for 
shoreline stabilization that are designe 
to mimic, enhance or restore natural 
stabilization systems. The legislative 








history cites the planting of dune grass 
or other beach nourishment activities as 
examples of these projects. 

III. Consultation 

Federal agencies must consult with 
the Service and allow the Service an 
opportunity to provide written comment 
prior to making Federal expenditures or 
financial assistance available for an 
action excepted under Section 6 of 
CBRA. as amended by CBIA, within a 
System unit Compliance with Section 6 
rests initially on the Federal officer 
responsible for making the funds or 
financial assistance available for a 
permitted action. The Service’s 
responsibility is to respond to a 
consultation request by providing 
technical information and comments on 
the question of consistency with CBRA. 
as amended by CBIA. The final 
determination whether action permitted 
under this section is consistent with the 
purposes of the CBRA rests with the 
consulting agency. 

Consultation Process 

Consultation requests should be made 
through the appropriate Regional 
Director of the Fish and Wildlife Service 
(Regional Office addresses are 
appended). 

CBRA. as amended by CBIA. provides 
for two levels of exception. Section 
6(a)(l-5) clearly allows certain 
designated Federal activities. When 
insulting on these activities, the 
^rvice will provide technical 
information and register an opinion as 
to whether the activity is one which the 
clause allows. 

Section 6(a)(6) provides an additional 
wveat for the included list of exceptions 
that the action is consistent 
'vith the purposes of the Act. For 
activities falling under this subsection, 
the Service will also comment on the 
insistency of the proposed action with 
{he purposes of CBRA as stated in 
^ction 2(b) to minimize the loss of 
uman life, wasteful expenditure of 
federal revenues, and damage to fish. 

udlife and other natural resources 
as^ciated with coastal barriers. 

sections402, 403. 
and 502 of the Disaster Relief Act make 
PnorconsultaUon impractical in 
spending to a national disaster. 

ReoTnn'^'•1 participate in 
ei^ro"^ Forces for disasters and 
artier Permanent replacement 

*0 section 6(a)(l-5) will 

^u<re consultation prior to 
•^o^itment of funds. 

CBIA requires the 


Property and Administrative Services 
Act of 1949 (40 U.S.C. 471 et seq.) 
constitutes an undeveloped coastal 
barrier. The Service will make a 
determination within 180 days. If it 
concludes that the property meets the 
definition of an undeveloped coastal 
barrier, the property will be added to the 
System subsequent to notification in the 
Federal Register. 

Section 10 of the CBIA allows the 
Resolution Trust Corporation (RTC) and 
the Federal Deposit Insurance 
Corporation (FDIC) to consult with the 
Service to determine if properly under 
their control is within the System or is 
undeveloped, greater than 50 acres in 
size, and adjacent to or contiguous with 
any lands managed by a governmental 
agency primarily for wildlife refuge, 
sanctuary, open space, recreational, 
historical, cultural, or natural resource 
conservation purposes. RTC and FDIC 
must allow 90 days for any 
governmental agency or qualified 
conservation organization to submit 
written notice of interest in acquiring 
such property before placing the 
property on the open market. 

The Service’s Washington and 
Regional Offices will assist RTC and 
roiC to the maximum extent possible in 
identification of such properties, 
particularly those in the System. 


Appendix 1—Pertinent Regional Offices 

U.S. Fish and Wildlife Service. P.O. Box 1306. 
Albuquerque, New Mexico 87102: 
Assistant Regional Director-Fish and 
Wildlife Enhancement: Telephone 505- 
766-2324, CBRA jurisdiction—^Texas. 

U.S. Fish and Wildlife Service. Federal 
Building, Fort Snelling. Twin Cities. 
Minnesota 55111: Assistant Regional 
Director—Fish and Wildlife 
Fjihancement: Telephone 612-725-3510. 
CBRA |uri8diction--Minne8ota. 
Wisconsin. Michigan. Ohio. 

U.S. Fish and Wildlife Service. Richard B. 
Russell Federal Building. 75 Spring 
Street. SW.. Atlanta. Georgia 30303: 
Assistant Regional Director—Fish and 
Wildlife Enhancement: Telephone 404- 
331-6343, CBRA lurisdiction—Louisiana. 
Mississippi, Alabama, Florida, U.S. 

Virgin Islands. Puerto Rico. Georgia, 
South Carolina. North Carolina. 

U.S. Fish and Wildlife Service, One Gateway 
Center. Newton Comer. Massachusetts 
02158: Assistant Regional Director—Fish 
and Wildlife Enhancement: Telephone 
617-965-9217. CBRA Jurisdiction— 
Virginia. Maryland. Delaware. New 
Jersey. New York. Connecticut. Rhode 
Island. Massachusetts. Maine. 

Dated: August 31.1992. 

Richard N. Smith. 

Deputy Director 

[FR Doc. 92-28870 Filed 11^1-92; 8:45 am] 
BtLUNO COOC 4310-SS-li 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 
49 CFR Part 255 

(FRA Economic Docket No. 3. Notice No. 4] 
RiN 2130-AA79 

Assistance to States and Persons in 
the Northeast and Midwest Region for 
Local Rail Services Under Section 402 
of.the Regional Rail Reorganization 
Act of 1973 

AGENCY: Federal Railroad 
Administration: Department of 
Transportation. 

ACTION: Final rule. 


summary: The Federal Railroad 
Administration (“FRA”) is amending its 
regulations to delete certain provisions 
that apply to financial assistance for 
continuing local rail freight services and 
acquisition or modernization of 
facilities. These regulations are 
superfluous to FRA’s present statutory 
responsibilities. Elimination of these 
regulations will not have an effect on 
any present program or statutory 
obligation of FRA or the Department of 
Transportation ("DOT”). 

DATES: The final rule will become 
effective on December 7.1992. 


FOR FURTHER INFORMATION CONTACT. 

G. Joseph King. Legal Services Branch. 
Office of the Chief Counsel. FRA, 
Washington. DC 20590 (Telephone: 202 
366-9416). 

SUPPLEMENTARY INFORMATION: The 

regulations contained in part 255 
established procedures for implementing 
the authority conferred by. and for 
processing applications made pursuant 
to. section 402 of the Regional Rail 
Reorganization Act of 1973 (the “S-R 
Act”). 45 U.S.C. 701 et seg.. Public Law 
93-236. Section 402 had authorized the 
Secretary to provide certain “Rail 
Service Continuation Subsidies.” The 
regulations set forth in part 255 
established a process by which a State 
or a person (including a local or regional 
transportation authority) in the 
northeast or midwest region could apply 
for the financial assistance authorized 
by section 402. However, section 
4033(a)(1) or the Omnibus Budget 
Reconciliation Act of 1986. Public Law 
99-509. repealed title IV of the 3-R Act. 
including section 402. Since the statutory 
authority conferred by section 402, 
which part 255 was promulgated to 
implement, has been repealed, the 
regulations contained in part 255 are no 
longer necessary. 

Public Participation 

In taking this action, FRA is not 
exercising its regulatory authority in a 
manner that could be informed by public 
comment. There are no substantive 
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choices to be made in the deliberations 
as to whether to promulgate this rule. 
Instead, this is merely a technical 
amendment that is being made to delete 
obsolete regulations that were designed 
to implement statutory authority that 
has b^en repealed. 

Regulatory Impact 

£.0 .12291 and DOT Regulatory Policies 
and Procedures 

This final rule has been evaluated in 
accordance with existing policies and 
procedures. It is consider^ to be non¬ 
major under Executive Order 12291 and 
non-significant under DOT policies and 
procedures. (44 FR 11034; February 28, 
1979.) 

This rule will not have any direct or 
indirect economic impact b^ause it 
does not alter any existing substantive 
regulation in such a way as to impose 
additional burdens. The cost of 
complying with existing substantive 
regulations is not being increased. The 
rule merely deletes a set of regulations 
that became obsolete with the repeal of 
statutory authority. 

Regulatory Flexibility Act 

FRA certiBes that this final rule will 
not have a significant economic impact 
on a substantial number of small 
entities. There are no direct or indirect 
economic impacts that could affect 
small units of government. 

Executive Order 12612—Federalism 

The deletion of the regulations that 
will be accomplished by the 
effectiveness of this final rule will not 
have a substantial effect on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various levels 
of government. Thus, in accordance with 
Executive Order 12612, preparation of a 
Federalism Assessment is not 
warranted. 

Paperwork Reduction Act 

There are no information collection 
requirements contained in this rule. 

Environmental Impact 

FRA has evaluated this final rule in 
accordance with its procedures for 
ensuring full consideration of the 
environmental impacts of FRA actions 
as required by the National 
Environmental Policy Act, 42 U.S.C. 4321 
et seq,^ other environmental statutes, 
executive orders, and DOT Order 
5610.1c. This final rule meets the criteria 
that establish this as a non-major action 
for environmental purposes. 


list of Subjects in 49 CFR Part 255 

Grant programs—transportation. 
Railroads, Reporting and recordkeeping 
requirements. 

In consideration of the foregoing, part 
255 of title 49. Code of Federal 
Regulations, is removed. 

Issued in Washington, DC, on October 30, 
1992. 

Gilbert E. CannkhMl, 

Federal Railroad Administrator, 

[FR Doc. 92-26045 Filed 11-4-^ 6:45 am) 
BILUMO COOC SSIO-OS-M 


49 CFR Part 268 

[FRA Ecornmilcs Docket No. 5» Notice No. 

3] 

RIN 2130-AA78 

Merger and Consolidation Procedures 

agency: Federal Railroad 
Administration; Department of 
Transportation. 

Acnow: Final rule._ 

summary: The Federal Railroad 
Administration f'FRA**) is amending its 
regulations to delete certain provisions 
on merger and consolidation procedures 
because these regulations are 
superfluous to its present statutory 
responsibilities. Elimination of these 
regulations will not have an effect on 
any present program or statutory 
obligation of FRA or the Department of 
Transportation ("DOT’). 

DATES: The final rule will become 
effective on December 7,1992. 

FOR FURTHER INFORMATION CONTACT: G. 
Joseph King, Legal Services Branch. 
Office of the Chief Counsel. FRA, 
Washington, DC 20590 (Telephone: 202 
366-^16). 

SUPPLEMENTARY INFORMATION: The 

regulations*contained in part 268 
established procedures for implementing 
the authority conferred by. and for 
processing applications made pursuant 
to. section 11346 of Utle 49. U.S.C. 
Section 11346 provided a mechanism 
whereby a carrier, or the Secretary with 
the carrier's consent, could propose joint 
use of tracks or other rail facilities, or a 
merger or consolidation of rail carriers 
subject to the jurisdiction of the 
Interstate Commerce Commission, under 
a special procedure which was provided 
for on an interim basis (as an alternative 
to the process now set forth in sections 
11344 and 11345 of Utle 49, U.S.C.). This 
procedure, by statute, was authorized 
only for applications proffering such 
proposals which were filed prior to 
January 1.1982.49 U.S.C. 11346(a). 
Hence, the statutory authority conferred 


by section 11346, which part 268 was 
promulgated to implement, has lapsed 
by operation of law. Accordingly, the 
regulations contained in part 268 are 
unnecessary. 

Public Participation 

In taking this action. FRA is not 
exercising its regulatory authority in a 
manner that could be informed by public 
comment. There are no substantive 
choices to be made in the deliberations 
as to whether to promulgate this rule. 
Instead, this is merely a technical 
amendment that is being made to delete 
obsolete regulations that were designed 
to implement statutory authority that 
has lapsed and has been supplanted by 
the procedures provided for by the 
Congress in sections 11344 and 11345 of 
title 49, US.C. 

Regulatory Impact 

E,0,12291 and DOT Regulatory Policies 
and Procedures 

This final rule has been evaluated In 
accordance with existing policies and 
procedures. It is considered to be non¬ 
major under Executive Order 12291 and 
non-significant under DOT policies and 
procedures. (44 FR 11034; February 26, 
1979.) 

This rule will not have any direct or 
indirect economic impact because it 
does not alter any existing substantive 
regulation in such a way as to impose 
additional burdens. The cost of 
complying with existing substantive 
regulations is not being increased. The 
rule merely deletes a set of regulations 
that became obsolete with the lapse of 
statutory authority. 

Regulatory Flexibility Act 

FRA certifies that this final role will 
not have a significant economic impact 
on a substantial number of small 
entities. There are no direct or indirect 
economic impacts that could affect 
small units of government. 

Executive Order 12612—Federalism 

The deletion of the regulations that 
will be accomplished by the 
effectiveness of this final rule will not 
have a substantial effect on the states, 
on the relationship between the national 
government and the states, or on the 
distribution of power and 
responsibilities among the various 
of government. Thus, In accordance wlin 
Executive Order 12812, preparation of • 
Federalism Assessment is not 
warranted. 

Paperwork Reduction Act 

There are no information collection 
requirements contained in this rule. 
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EnvironmentoJ Impact 

FRA has evaluated this final rule in 
accordance with its procedures for 
ensuring full consideration of the 
environmental impacts of FRA actions 
as required by the National 
Environmental Policy Act 42 U.S.C 4321 
et seq., other environmental statutes, 
executive orders, and E>OT Order 
5610.1c. This final rule meets the criteria 
that establish this as a non-maior action 
for environmental purposes. 

List of Subjects in 49 CFR Part 268 

Administrative practice and 
procedure, Merger and consolidation 
procedures. Railroads. 

In consideration of the foregoing, part 
268 of title 49, Code of Federal 
Regulations, is removed. 

Issued in Washington, DC on October sa 
1992. 

GUbetf E. CannichaeL 
Federal HaUrood Admiaistratar, 

|FR Doc. 92-26846 Filed 11-4-02; 6^46 am] 
BIUJNQ CODE 4S1O-0MI 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmoapharic 
Administration 

50 CFR Part 227 

(Docfcet No. 920780-21801 

Turtia Conservation; SMmp 
Trawling Raquirementa 

AGBNCv: National Marine Fisheries 
Service (NMFS), NOAA, Commerce, 

AcnoN; Turtle excluder device 
exemption in North Carolina restricted 
area and request for comments. 

suhmahv: The National Marine 
Fisheries Service (NMFS) will continue 
to allow limitations on tow times as an 
alternative to the requirement to use 
turde excluder devices (TED») by 
shrimp trawlers in a small area off the 
coast of North Carolina through 
December 2,1992. This area exhibits 
‘Intermittently high concentrations of a 
brow alga, {Dtefyapteris sp,}, that 
triakes trawhng with TEDs 
‘tnprscticable. Shrimp inhibit the alga, 
and fishennan wish to harvest the mga 
io catch the shrimp. When alga) 
^centrations are high. TEDs may 
*^uce the shrimp retention by 
excli^ng a large portion of the algae 
and the shrimp within. The tow time 
alternative aliows fisherman to harvest 
8bnmp more productively. NMFS will 
^'onitor the situation to ensure there is 


adequate protection for sea turtles in 
this ar ea w hen tow times are allowed in 
lieu of TEDs, and to determine whether 
algal concentrations continue to make 
TED use impracticable. 

dates: This rule is effective from 
November 2,1993, through December 2, 
1992. Comments on this action must be 
received by December 2,1992. 

AOONCSSes: Comments on this action 
should be sent to Dr, Michael Tillman, 
Acting Director, Office of Protected 
Resources, NMFS, 1335 East-West 
Highway, Silver Spring, MD 209ia 
Comments on the coUection-of- 
information requirement subject to the 
Paperwork Reduction Act should be 
directed to the Office of Protected 
Resources, NMFS, 1335 East-West 
Highway, Silver Spring. MD 20Qta 
Attention: Phil Williams, and to the 
Office of Information and Regulatory 
Affairs, OMBi, Washington, DC 20503, 
Attention: Desk Officer for NQAA. 

FOn PUfTTNER INFORMATION CONTACT: 

PhU WUliams. NMFS National Sea 
Turtle Coordinator (301/713-^2322) or 
Charles A. Oravetz, Chief, Protected 
Species Program, Southeast Region, 
NMFS, (813/883-3366). 

SUPPLEMENTARY INFORMATION: 
Background 

All sea turtles that occur in U.S, 
waters are listed as either endangered 
or threatened under the Endangered 
Species Act of 1973, U.S.C, 1531 et seg, 
(ESA), incidental capture by shrimp 
trawlers has been documented for five 
species of sea turtles that occur in 
waters off of North Ca rolin a, interim 
final regulabona at 50 CFR parts 217 and 
227 require shrimp trawlers 2S feet (7.0 
m) long or longer in offshore waters of 
the Atlantic Area, which includes 
waters off North Carolina, to use 
approved TEDs in trawls year round. 
Effective November 1,1992, pursuant to 
the interim final regulations, shrimp 
trawlers less than 23 feet long in 
offshore waters of the Atlantic area are 
required to limit tow times to 75 minutes 
or less, or use TEDs. Tow time is defined 
as the interval from trawl doors entering 
the water to trawl doors being removed 
from the water. 

Special Enviroomental Conditions 

interim final rules published on July 
29.1992, (57 FR 33452), and September 8, 
1992, (57 FR 40859), allowed shrimpers 
to limit tow times rather than use TEDs 
thnn^ September 30,1992, in a 
restricted area off the coast of North 
Carolina. A Notice issued under an 
Interim final rule published September 8, 


1992 (57 FR 40861) allowed the use of 
limited tow times through October 31. 
1992 (57 FR 45986, October 6,1992). The 
background and need for these 
exemptions was thoroughly discussed in 
the luJy 29,1992. interim final rule, and 
will not be repeated here. NMFS* 
continuing review of the TED exemption 
program in the North Carolina restricted 
area indicates there are no sea turtle 
mortalities associated with this 
program, incomplete reports of sea 
turtles atrandings on benches adjacent 
to the restricted area show that one 
loggerhead turtle stranded during the 
period of September 1-25,1992. No 
strandings have been reported from the 
area during the month of October. The 
historical average for the month of 
October is three turtles. NMFS and the 
State of North Carolina, have conducted 
cooperative enforcement activities and 
report that shrimpers have complied 
with the tow-time restrictions. TTie 
North Carolina Division of Marine 
Fisheries (NCDMF) has conducted 
approximately 200 hours of enforcement 
effort, and only one written warning has 
been issued by their enforcement 
officers since luly 29,1992. 

Fishing activity in the restricted area 
has been limited. Forth-three vessels 
have registered for the TED exemption 
program, but daily fishing activity has 
been limited to a maximum of 15 
vessels, with about 3-4 vessels being the 
daily average. NMFS placed an observer 
on vessels on September 10, and 28, 

1992. No turtles were taken during ten 
observed tows that ranged between 18 
and 47 minutes. Shrimping was poor and 
bycatcb of algae predominated the 
hauls, followed by finfiah and other 
crustaceans. The NCDMF also observed 
tows on September 29 and July 26 
(before the exemption began) and 
verified the presence of large amounts of 
algae. NCDW enforcement reports 
continue to document the presence of 
large amounts of algae. 

NMFS has determined that there is 
nothing to indicate that the 
envinmmental conditions in the 
restricted area that were initially 
determined to make TED use 
impracticable have changed. Therefore, 
the Assistant Administrator for 
Fisheries, NOAA, (Assistant 
Administrator) extends the 
authorization to use restricted tow 
times, as an alternative to the 
requirement to use TEDs, in the North 
Carolina restricted area, acting pursuant 
to the interim final regulations codified 
at 50 CFR 227.72(e)(3)(iU), (57 FR 40861, 
September 8,1992). 
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Comments on the Interim Rule and 
Notice 

Only one comment has been received 
to date on the North Carolina Algae 
interim rules or the notice action. The 
Center for Marine Conservation (CMC) 
raised four primary concerns: (1) 
Compliance with tow times would be 
difficult to monitor, (2) the exemption 
establishes a bad precedent, (3) 20-30 
minutes of forced submergence may 
cause significant stress to sea turtles 
and. (4) the proximity of the exemption 
area to turtle nesting beaches could 
impact nesting and hatchling sea turtles. 

NMFS Response 

Compliance with tow time restrictions 
has not proven difficult to monitor. 
NMFS and the Coast Guard did 
encounter some initial difficulty with 
vessel enforcement because Coast 
Guard cutters are highly visible, 
however, both NMFS and NCDMF 
enforcement have been able to 
effectively monitor the area from 
adjacent beaches. An October 20.1992. 
report from NCDMF stated that beach 
observation proved to be most effective 
because it enabled the enforcement 
officers to time the vessels without the 
vessel operators* knowledge. To date. 
NCDMF has conducted approximately 
200 hours of observed activity in this 
area and has written only one warning 
and no citations. 

NMFS does not believe that this 
exemption has established a bad 
precedent for future notices with regard 
to inadvertent exemption issuances and 
extensions. NMFS received similar 
requests for TED exemptions in the Gulf 
of Mexico after Hurricane Andrew. 
NMFS allowed a TED exemption in a 
specific area off the coast of Louisiana 
where an accumulation of debris 
resulting from the hurricane made 
fishing with TEDs temporarily 
impracticable. A 30-day notice allowing 
the use of limited tow times in lieu of 
TEDs in a limited area of Louisiana was 
issued on September 4.1992 (57 FR 
41703). NMFS monitored the area for the 
presence of debris during the 30-day 
period and when the debris problem 
abated, the notice expired. 

CMC*8 concern for potential increased 
stresses (resulting in death) to sea 
turtles because of 20-30 minutes of 
forced submergence appears to be 
unfounded with respect to this 
exemption. No turtles have been 
reported captured and only three have 
stranded within range of the restricted 
area in the three month period that this 
tow time exemption has been in place. 

Likewise. CMC’s concern for 
increased adverse impacts to nesting 


and hatchling sea turtles is not 
supported based on catch and stranding 
information. However. NMFS will take 
into consideration the potential impacts 
of such an exemption, should future 
requests be made during summer nesting 
activities in and adjacent to the North 
Carolina restricted area. 

Sea Turtle Conservation Measures 

This action applies to shrimp trawlers 
25 feet (7.6 m) in length or longer in a 
restricted area off the coast of North 
Carolina. The "North Carolina restricted 
area*’ is that portion of the offshore 
waters between Rich Inlet. North 
Carolina, (34* 17.6*N. latitude) and 
Brown's Inlet, North Carolina. (34* 

35.7'N. latitude), the inner boundary of 
which is the 72 COLREGS demarcation 
line (International Regulations for 
Preventing Collisions at Sea. 1972) and 
the seaward boundary of which is 1 
nautical mile (1.6 km) east of that line. 

A shrimp trawler utilizing this 
authorization must limit tow times to no 
more than 55 minutes (measured from 
the time trawl doors enter the water, 
until they are retrieved from the water). 
NMFS does not anticipate that there will 
be adverse effects to sea turtles by 
substituting tow times for TEDs if 
shrimpers comply with the tow time 
requirements. Tlie 55-minute tow time 
limitation allows at least 40 minutes 
bottom-time for trawling. The 55-minute 
tow time has also been determined to 
constitute an acceptable limit for forced 
submergence of sea turtles in shrimp 
trawls, and the more restricted tow time 
facilitates enforcement. The National 
Academy of Sciences report, "Decline of 
the Sea Turtles: Causes and Prevention," 
provided guidance on effects of tow 
times on sea turtles. The report 
concluded that tow times of 40 minutes 
in summer months and 60 minutes 
during winter months would provide 
protection comparable to that afforded 
by TEDs. Thus, a tow-time limitation 
appears to be an effective alternative to 
mandatory TED use and should provide 
comparable protection for sea turtles. 

The owner or operator of a shrimp 
trawler 25 feet (7.6 m) in length or longer 
trawling in the North Carolina restricted 
area must register with the Southeast 
Regional Director. NMFS. by 
telephoning at 813/893-3163. The 
following information is requested: (1) 
The name and official number of the 
vessel: (2) the time and date of the 
telephone registration: the number of the 
state permit authorizing fishing in the 
restricted area; (3) a statement that the 
owner or operator intends to trawl in the 
North Carolina restricted area using the 
limited tow times option: (4) and the 
dates trawling operations in the North 


Carolina restricted area are expected to 
be conducted. 

If required by the Assistant 
Administrator, or his designee, the 
owner and operator of a shrimp trawler 
25 feel (7.6 m) in length or longer 
trawling in the North Carolina restricted 
area must carry a NMFS-approved 
observer. The observer will monitor 
compliance with required conservation 
measures, including restricted low 
times, and resuscitation of captured 
turtles in accordance with 50 CFR 
227.72(e)(l)(i). 

Any person who does not comply with 
any requirement in this action is in 
violation of the interim final regulations 
(57 FR 40861), codified at 50 CFR 
227.71(b)(3). 

Additional Sea Turtle Conservation 
Measures: Termination 

The Assistant Administrator, at any 
time, may modify the required 
conservation measures through notice in 
the Federal Register, if necessary, to 
ensure adequate protection of 
endangered and threatened sea turtles. 
Under this procedure, the Assistant 
Administrator will impose any 
necessary additional or more stringent 
measures, including requiring more 
restrictive tow times or synchronized 
tow times, if the Assistant 
Administrator determines that 
conditions do not make trawling with 
TEDs impracticable, that there is 
insufficient compliance with the 
required conservation measures, or, that 
compliance cannot be monitored 
effectively. Likewise, conservation 
measures may be modified if monitoring 
to assess turtle mortality indicates that 
the incidental take level for the program 
is approaching the incidental take level 
established by the biological opinion for 
this action issued as a result of 
consultation under section 7 of the ESA. 
That level is one lethal take of a Kemp’s 
ridley, green, hawksbill, or leatherback 
turtle: or two lethal takes of loggerhead 
turtles. 

The Assistant Administrator will 
terminate this exemption for the North 
Carolina restricted area, if the incidental 
take level is exceeded, if significant or 
unanticipated levels of lethal or non- 
lethal takings or slrandings of sea turtles 
associated with fishing activities in the 
North Carolina restricted area occur, or 
if conditions do not make trawling with 
TEDs impracticable. NMFS will monitor 
algal concentrations regularly in the 
restricted area through limited obserx'er 
coverage and the testing of TEDs to 
evaluate the need for continued TED 
exemption for this local fishery. Finally, 
the Assistant Administrator may 
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terminate this exemption for the North 
Carolina restricted area, If shrimpers 
refuse to accept observers when 
requested to do so and the level of 
observer coverage is insufficient to 
adequately monitor incidental take. The 
Assistant Admim'strator may take such 
action, for these or other reasons, as 
appropriate, at any time. A notice will 
be published in the Federal Register 
announcing any additional sea turtle 
conservation measurea or the 
terminatioD of the tow time option in the 
North Carolina restricted area. 

ClassilicatioD 

The Assistant Administrator has 
determined that this action is necessary 
to respond to an emergency situation to 
allow more e^clent fishing for shrimp, 
while providing adequate protection for 
listed sea turtles, and is consistent with 
the ESA and other applicable law. This 
action does not require a regulatory 
impact analysis under Executive Order 
12291, because It is not a ina|or rule. 

Because neither section 553 of the 
Administrative Procedure Act (APA) nor 
any other law requires that genera] 
notiM of proposed rulemaking be 
pubhshed for this action, under section 
603(b) of the Regulatory Flexibility Act, 
an initial Regulatory Flexibihty Analysis 
is not requir^. 

The Assistant Administrator prepared 
an environmental assessment (EA) for 
the interim final rule published on 
September 8,1992, (57 FR 40861). and the 
two previous interim final rules (37 FR 
33452, )uly 2a 1992; and 57 FR 4085a 
^pt ember a 1992) implementing this 
TED exemption program. A notice 
action continued the exemption (57 FR 
45988, October a 1992). A supplemental 
EA prepared for this action and the 
Notice issued on September 30,1992. 
conclude, that with specified mitigation 
measures, this action would have no 
significant impact on the human 
environment 

This action continues a registration 
program that contains a collection-of' 
information requirement subject to the 
Paperwork Reduction Act, namely, 
requests for registration to trawl using 
restricted tow times in heu of TEDs in 
ihe Noi^ Carolina restricted area. This 
collection has been approved by the 
Office of Management and Budget 


(OMB) under OMB control number 0648- 
0287. 

The public reporting burden for this 
collection<oMnformation is estimated to 
average 7 minutes per response, 
including the time for reviewing 
instruction, searching existing ^ta 
sources, gathering and maintaining the 
data needed, and completing and 
reviewing the collecHon-oMnformation. 
Comments regarding this burden 
estimate or any other aspect of this 
collection-oMj^ormation, including 
suggestions for reducing this burden, 
may be sent to NMFS and OMD (see 
ADDRESSES). See OMB control number 
0643-0267 and related analysis. 

The Assistant Administrator, pursuant 
to section 553(b)(B) of the APA, finds 
there is good cause to take this action on 
an emergency basis and that it is 
impracticable and contrary to the public 
interest to provide notice and 
opportunity for comment Failure to 
implement temporary measures 
immediately %v^d result in fishermen 
not being able to catch shrimp as 
efficiently as possible in the North 
Carolina restricted area, while still 
protecting endangered and threatened 
sea turtles. Because this action relieves 
a restriction (the requirement to use 
TEDs), under section 553(dKl) of the 
APA, this rule is being made 
immediately efi^tive. 

Dated: October 3a 1992. 

Nancy Foster, 

A cting Deputy^ As^toni Administraior for 
Fisheries, 

(FR Doc 93-26808 Filed 11-3-92; ft45 am| 
BfujMa coos Mie-ai-ii 


50 CFR Part 872 

(Docliet Na 911178-2018) 

Grouodnsh of the Quit of Alaifca 

AOEHCv: National Marine Fisheries 
Service (NMFS). NOAA, Commerce. 
action: Oosure. 

SUMMARV; NMFS is prohibiting directed 
fishing for groundfish by vessels using 
trawl gear in the Gulf of Alaska (GOA) 
except for pollock by vessels using 
pelagic trawl gear, *rhia action is 
necessary because the annual limit of 


Pacific hahbut prohibited species catch 
(PSC) specified for trawl fisheries In the 
GOA has been caught. 

EFFECTIVE DATES: Effective 12 noon. 
Alaska local time (A.Lt.), October 3a 
1992 through 12 midnight. A.l.t., 
December 31.1992. 

FOR FURTHER INFORMATION CONTACT; 
Andrew N. Smoker, Resource 
Management Specialist, Alaska Region, 
NMFS, 907-586-7228. 

SURTLSMCMTAIIV MFORMATIOM; The 
groundfish fishery in the GOA exclusive 
economic zone is managed by the 
Secretary of Commerce according to the 
Fishery Management Plan for 
Groundfish of the Gulf of Alaska (FMP) 
prepared by the North Pacific Fishery 
Management Council under authority of 
the Magnuson Fishery (Conservation and 
Management Act. Pishing by U.S. 
vessels is governed by regulations 
implementing the FMP at 50 (3^ parts 
820 and 672. 

The final notice of 1992 initial 
specifications for the GOA (57 FR 2844, 
lanuary 24,1992kestablished the 1992 
Pacific halibut PSC limit for trawl gear 
at 2,0CX) metric tons (mt). 

The Regional Director, Alaska Region, 
NMFS, has determined, in accordance 
with S 672.20(f)(l)(i) that the Pacific 
halibut PSC hn^t for vessels using trawl 
gear in the GOA has been reached. 
Therefore, NMFS is prohibiting directed 
fishing for groundfish by vess^a using 
trawl gear, except for pollock by vessels 
using pelagic trawl gear, in the GOA 
from 12 noon, AJ.t., October 3a 1992, 
through 12 noon. Ait, December 31, 
1992. 

Oasstllcatiofi 

This action is taken under 50 CFR 
672.2a and is in compliance with 
Executive Order 12291. 

list of Subjects in 50 CFR Pari 672 

Fisheries, Reporting and 
recordkeeping requirements. 

Authority: 16 \JJS.CL 1801 eL seq. 

Deled: October Sa 1992. 

David S. Crestin, 

Acimg Director, Office of Fisheries 
Coaservolion and MoDogewent NaiioncJ 
Marine Fisheries Service, 

(FR Doc. 93-26791 Filed 10-30-82; 4i}e pm| 
BILUMS COOK MIO-nMI , 
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Proposed Rules 


Federal Register 
Vol. 57. No. 215 
Thursday, November 5. 1992 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested F>efSons an 
opportunity to participate In the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

26 CFR Part 1 

lCO-18-90; CO-99-911 

RIN 1545-A054; 1545-AQ59 

Notice of Proposed Rulemaking Under 
Section 382 of the Internal Revenue 
Code of 1986; Limitations on 
Corporate Net Operating Loss 
Carryforwards; Limitations on 
Corporate Net Operating Loss; 

Hearing 

agency: Internal Revenue Service. 
Treasury. 

ACTION: Notice of public hearing on 
proposed regulations. 

summary: This document provides 
notice of a public hearing on two 
separately-issued sets of proposed 
regulations. First, the hearing will cover 
proposed regulations on treating options 
as exercised in certain circumstances, 
for the purpose of determining whether 
a loss corporation has an ownership 
change, within the meaning of section 
382 of the Internal Revenue Code. 
Second, the hearing will cover proposed 
regulations which modify existing rules 
that require segregation of public groups 
following stock issuances for purposes 
of determining whether an ownership 
change has occurred. 

DATES: The public hearing will be held 
on Tuesday. February 2.1993. beginning 
at 10 a.m. Requests to speak and 
outlines of oral comments must be 
received by Tuesday. )anuary 12,1993. 

ADDRESSES: The public hearing will be 
held in the Commissioner’s Conference 
Room, room 3313. Internal Revenue 
Service Building. 1111 Constitution 
Avenue. NW.. Washington. DC. 
Requests to speak and outlines of oral 
comments should be submitted to: 


Internal Revenue Service, P.O. Box 7604, 
Ben Franklin Station. Attn: 

CC:CORP:T:R, (CO-18-90: and/or CO- 
99-91). room 5228. Washington. DC , 
20044. 

FOR FURTHER INFORMATION CONTACT: 

Carol Savage of the Regulations Unit. 
Assistant Chief Counsel (Corporate). 
202-622-8452 or (202) 622-7180 (not toll- 
free numbers). 

SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is two 
separately-issued sets of proposed 
regulations under section 382 of the 
Internal Revenue Code of 1988. The 
proposed regulations appear elsewhere 
in this issue of the Federal Register. 

The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules” (26 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the 
hearing on the proposed regulations 
should submit not later than Tuesday. 
January 12,1993, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by questions from the panel 
for the government and answers to these 
questions. 

Because of controlled access 
restrictions, attendees cannot be 
permitted beyond the lobby of the 
Internal Revenue Service Building until 
9:45 a.m. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode, 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

[FR Doc. 92-26158 Filed 11-4-92; 8:45 am) 
BIUJMQ CODE 4a30-01-«l 


26 CFR Part 1 

ICO-99-91] 

RIN 1545-AQS9 

Proposed Regulations Under Section 
382 of the Internal Revenue Code of 
1986; Limitations on Corporate Net 
Operating Loss 

agency: Internal Revenue Service. 
Treasury. 

action: Notice of proposed rulemaking. 

summary: This document contains 
proposed regulations under section 382 
of the Internal Revenue Code of 1986. 
The proposed regulations modify 
existing rules that require segregation of 
public groups following stock issuances 
for purposes of determining whether an 
ownership change has occurred. 

DATES: Written comments must be 
received by January 12,1993. Requests 
to appear and outlines or oral comments 
to be presented at the hearing scheduled 
for February 2.1993. must be received 
by January 12,1993. See notice of 
hearing published elsewhere in this 
issue of the Federal Register. 
ADDRESSES: The public hearing will be 
held in the Commissioner’s Conference 
Room, room 3313. Internal Revenue 
Service Building, 1111 Constitution 
Avenue. NW., Washington, DC. Send 
requests to speak, outlines of oral 
comments and written comments to: 
Internal Revenue Service, P.O. Box 7604. 
Ben Franklin Station, Attention: 
CC:CORP:T:R |CO-99-911. room 5228. 
Washington. DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Roberta F. Mann of the Office of 
Assistant Chief Counsel (Corporate), 
Office of Chief Counsel, Internal 
Revenue Service. 1111 Constitution 
Avenue, NW., Washington. DC 20224 
(Attention: CC:CORP:5) or telephone 
202-622-7550 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

The collection of information 
requirement contained in this notice of 
proposed rulemaking has been 
submitted to the Office of Management 
and Budget for review in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3504(h)). Comments on 
the collection of information and 
suggestions for reducing the burden 
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should be sent to the Office of 
Management and Budget, Attention: 
Desk Officer for the Department of the 
Treasury, Office of Information and 
Regulatory Affairs. Washington. DC 
20503, with copies to the Internal 
Revenue Service. Attention: IRS Reports 
Clearance Officer T:FP. Washington. DC 
20224. 

The collection of information 
requirement in this regulation is at 
proposed § 1.382-3(j)(13)(ii). which 
permits an election to apply the rules of 
§ 1.382-3(j) retroactively. T^e 
respondents will be loss corporations 
making such election. These estimates 
are an approximation of the average 
time expected to be necessary for a 
collection of information. They are 
based on such information as is 
available to the Internal Revenue 
Service. Individual respondents may 
require greater or less time, depending 
on their particular circumstances. 

Estimated total annual reporting 
burden; 500 hours. 

Estimated annual burden per 
respondent varies from 0.05 to 0.2 hours 
depending on individual circumstances, 
with an estimated average of 0.1 hours. 

Estimated number of respondents: 

5.000. 

Estimated annual frequency of 
response: once. 

Background 

This document proposes regulations 
to be added to the Income Tax 
Regulations (26 CFR part 1) under 
section 382 of the Internal Revenue 
Code (Code). Section 382 was amended 
by the Tax Reform Act of 1986. the 
Revenue Act of 1987, the Technical and 
Miscellaneous Revenue Act of 1988. and 
the Revenue Reconciliation Act of 1989. 
The proposed regulations relate to the 
spplication of rules requiring 
segregation of stock ownership after 
certain events. These segregation rules 
are contained in temporary regulations 
under section 382 that were issued by 
the Service on August 5.1987 (the 
"temporary regulations"). 

Explanation of Provisions 

Overview of Relevant Provisions of the 
Code and Regulations 

Section 382 of the Code limits the use 
c a loss corporation's pre-change loss 
ollowing an ownership change. An 
ownership change generally is a more 
an 50 percentage point increase in 
stock ownership by 5-percent 
8 areholders over a three-year period. A 
percent shareholder generally is an 
n ividual who owns a 5 percent or 
more of the loss corporation's stock or 
ividuals and entities separately 
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owning less than 5 percent of its stock 
("les8-than-5-percent shareholder") that 
are aggregated into a public group. 
Transfers of stock among iess-than-5> 
percent shareholders are generally not 
taken into account in determining 
whether an ownership change has 
occurred. 

Sections 382(g)(3)(A) and (4)(B) of the 
Code require that, following an equity 
structure shift to which the loss 
corporation is a party, the loss 
corporation segregate and treat as 
separate public groups the less-than-5- 
percent shareholders who owned stock 
prior to the transaction and the less- 
than-5-percent shareholders who 
acquired stock in the transaction. With 
certain exceptions, any tax-free 
reorganization under section 368 is an 
equity structure shift. Section 
382(g)(3)(B) provides that, to the extent 
provided in regulations, taxable 
reorganization-type transactions, public 
offerings, and similar transactions are to 
be treated as equity structure shifts. 

Congress recognized that there are 
certain transfers of stock involving less- 
than-5-percent shareholders where it is 
feasible to identify changes in 
ownership by these shareholders. These 
situations are those in which, unlike 
with public trading, the changes occur 
as part of a single, integrated 
transaction. With respect to these 
transactions. Congress intended that, 
where identification of changes in 
ownership is reasonably feasible or a 
reasonable presumption regarding 
changes in ownership can be applied, 
regulations should provide that the 
changes are taken into account in 
determining whether an ownership 
change has occurred. Conf. Rep. No. 841, 
99lh Cong., 2d Sess. Part 11 at 176. 

The temporary regulations provide 
rules for segregating public groups 
following equity structure shifts and 
certain other transactions, including any 
issuance of stock to which section 1032 
applies. Under the temporary 
regulations, a loss corporation issuing 
stock generally must treat le8S-than-5- 
percent shareholders acquiring stock in 
the issuance as a separate public group 
from any public groups existing before 
the issuance. The les8-than-5 percent 
shareholders who are part of this new 
public group are presumed not to be 
members of any existing public groups 
("presumption of no cross-ownership"). 

A loss corporation must have actual 
knowledge of an overlap in ownership 
between public groups to rebut the 
presumption of no cross-ownership. 
Similar rules apply to issuances of 
ownership interests by first tier and 
higher tier entities. 


The Proposed Regulations 
A. Overview 

The Service and the Treasury believe 
that it is appropriate to modify the 
segregation rules as applied to stock 
issuances that are not made in an equity 
structure shift. 

The segregation rules impose 
significant administrative burdens on 
loss corporations. For example, 
corporations frequently issue small 
amounts of stock as incentive 
compensation or otherwise. Under the 
segregation rules, these issuances create 
new public groups, which must be 
separately tracked (although they may 
be combined with other de minimis 
public groups first identified during the 
same taxable year). 

In the case of new offerings of stock lo 
the public, the presumption of no cross¬ 
ownership appears to be unrealistic. The 
Service and the Treasury believe that, 
on average, there is considerable 
overlapping ownership between existing 
les8-than-5-percent shareholders and 
less-than-5-percent shareholders 
purchasing stock in a stock offering. 
However, as a practical matter, it is 
often difficult for loss corporations to 
rebut the presumption of no cross¬ 
ownership because information about 
the identity of existing les8-than-5* 
percent shareholders immediately 
before the offering and less-than-5- 
percent shareholders that purchase 
stock in the offering generally is not 
readily available. As a result, the 
Service and the Treasury believe that a 
rule presuming considerable overlapping 
ownership is more reasonable than the 
presumption of no cross-ownership. 

In addition, issuances of stock to less- 
than-5-percent shareholders result in a 
shift of ownership to persons who, 
because of the relative size of their 
ownership interest, generally have little 
incentive to undertake transactions to 
enhance the use of the loss corporation’s 
losses. In this regard, these issuances 
are similar in effect to secondary trading 
among such shareholders. However, 
under the temporary regulations, 
secondary trading is ignored for 
purposes of determining whether the 
loss corporation has an ownership 
change, while stock issuances are 
treated as owner shifts. 

Accordingly, the proposed regulations 
provide a small issuance exception lo 
the segregation rules. In addition, the 
proposed regulations partially exempt 
other issuances of stock for cash from 
these rules. These exceptions are 
described below. 
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B. Small Issuance Exception 

Subject to certain limitations, the 
proposed regulations provide an 
exception from the segregation rules for 
small issuances of stodc. A small 
issuance generally is any issuance of an 
amount of stock less than the small 
issuance limitation, if an issuance 
exceeds the small issuance limitation^ 
none of the issuance qualifies for the 
small issuance exception. 

Under the small issuance exception 
(subject to the limitations discussed in 
part D. and G. below), the segregation 
rules do not apply to any small issuance, 
except to the extent that the value of the 
stock issued in that issuance and all 
other small issuances previously made 
during the taxable year (determined in 
each case on issuance) exceeds the 
small issuance limitation. For each 
taxable year, the loss corporation 
generally may, at its option, apply the 
small issuance exception (1) on a 
corporation-wide basis, in which case 
the small issuance limitation is 10 
percent of the total value of the loss 
corporation's stock outstanding at the 
beginning of the taxable year (excluding 
the value of section 1504(a)(4) stock), or 
(2) on a class-by-ciass basis, in which 
case the small issuance limitation is 10 
percent of the number of shares of the 
class outstanding at the beginning of the 
taxable year. Allowing a loss 
corporation to determine its small 
issuance limitation based on the number 
of shares avoids the need to value stock 
at the beginning of the taxable year and 
on dates of issuance. However, if more 
than one class of stock is issued in a 
single issuance (or in certain related 
issuances described in part H. below), 
the small issuance limitation must be 
determined by value. 

C. Cash Issuance Exemption 

If the loss corporation issues stock for 
cash, the proposed regulations provide 
that (subject to the limitations discussed 
in part D. and G. below) the segregation 
rules do not apply to a percentage of 
stock Issued equal to one-half of the 
percentage of stock owned by less-than- 
5-percent shareholders immediately 
before the issuance. For example, if 80 
percent of the loss corporation stock 
was held by a direct public group 
immediately before an issuance of stock 
for cash. 40 percent of the stock issued 
generally would be treated as acquired 
by that public group. 

The cash issuance exception does not 
apply to small issuances that are fully 
exempt under the small issuance 
exception. For small issuances for cash 
that are partially exempt under the 
small issuance exception, the cash 


issuance exception applies to the non¬ 
exempt portion. 

D. Stock Acquired by 5-Percent 
Shareholders not Affected 

The amount of stock exempted under 
the small issuance and cash issuance 
exceptions is limited to the amount of 
stock issued Ifess the amount of stock 
acquired by 5-percent shareholders 
(other than direct public groups). This 
rule prevents the same stock from being 
taken into account more than once in 
determining the amount of owner shift. 

E. Proportionate Acquisition of 
Exempted Stock 

Stock exempted from the segregation 
rules under the small issuance or cash 
issuance exceptions is treated as 
acquired by existing direct public groups 
in proportion to their pre-issuance 
ownership interests. 

F. Actual Knowledge of Stock 
Ownership 

1. In General. The loss corporation 
may treat existing direct public groups 
as acquiring in the aggregate more stock 
than the amount they are treated as 
acquiring under the small issuance and 
cash issuance exemptions, but only if it 
knows that the aggregate amount 
actually acquired is greater. For 
example, if existing direct public groups 
are treated under the exceptions as 
acquiring 100 shares of stock in the 
issuance, and the loss corporation 
knows that the groups actually acquired 
20 shares in the issuance, tlie groups are 
treated as acquiring 100 shares. 

However, if the loss corporation knows 
that the groups acquired 120 shares in 
the issuance, it may treat the groups as 
acquiring 120 shares. 

2. Treatment of Pro Rata Rights 
Offerings. The proposed regulations 
provide equal treatment for stock 
offerings and pro rata distributions of 
transferable stock rights to shareholders 
for purposes of determining whether the 
loss corporation has an ownership 
change. Under the proposed regulations, 
the small issuance and cash issuance 
exceptions may apply to the issuance of 
stock on the exercise of an option, such 
as a stock right. However, the proposed 
regulations require the loss corporation 
to take subsequent transfers of any 
option issued on or after November 4. 
1992, into account in applying the actual 
knowledge exception to the segregation 
rules upon the exercise of the option 
(including transfers described in S IJ382- 
2T(h)(4)(xi)). Therefore, even if 
transferable options are distributed pro 
rata to members of an existing public 
group, the actual knowledge exception 
applies only to the extent that the loss 


corporation knows that the persons 
acquiring stock on exercise of the 
options actually are members of a pre¬ 
existing public group. 

This rule is consistent with the 
treatment of options under the revised 
deemed exercise rules that the Service is 
also proposing at this time. The revised 
rules disregard options unless they are 
issued or transferred for an abusive 
principal purpose. See proposed § 1.382- 
4(d). Moreover, it is appropriate to 
provide equal treatment for pro rata 
distributions of transferable stock rights 
to shareholders and stock offerings 
because both transactions result in an 
issuance of stock to the publia 

C. Exception for Equity Structure Shifts 

Pursuant to sections 382(g)(3)(A) and 
(4)(B), the cash issuance exception does 
not apply to issuances of stock in an 
equity structure shift. The small 
issuance exception does not apply to an 
issuance of stock in an equity structure 
shift except for stock issued in a 
recapitalization under section 
368(a)(1)(E). 

H. Aggregation of Related Issuances 

Two or more issuances are treated as 
a single issuance if the issuances occur 
at approximately the same time and 
pursuant to the same plan or 
arrangement or if a principal purpose of 
issuing the stock in separate issuances 
rather than in a single issuance is to 
minimize or avoid an owner shift under 
the rules of the proposed regulation. 

/. Application to First Tier and Higher 
Tier Entities 

The proposed regulations provide that 
rules similar to the above rules apply to 
issuances of ownership interests by a 
first tier or higher tier entity. 

/. Proposed Effective Date 

The proposed regulations would apply 
to issuances of stock in taxable years 
ending on or after November 4,1992. 
Taxpayers may, however, elect to have 
the proposed regulations apply 
retroactively to issuances of stock in 
taxable years ending prior to November 
4.1992. 

Special Analyses 

It has been determined that these 
proposed regulations are not major rules 
as defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act^ ’ 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these regulations, and, therefore, an 
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initial Regulatory Flexibility Analysis is 
not required. Pursuant to section 7005(f) 
of the internal Revenue Code, these 
regulations will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 

Comments and Requests To Appear at 
the Public Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted timely (preferably an original 
and eight copies] to the Internal 
Revenue Service. All comments will be 
available for public inspection and 
copying. A public hearing will be held at 
10 a.m., February 2,1993. See notice of 
hearing published elsewhere in this 
issue of the Federal Register. 

Drafting Information 

The principal author of these 
regulations is Roberta F. Mann. Office of 
the Assistant Chief Counsel (Corporate), 
Internal Revenue Service. However, 
other personnel from the Service and 
Treasury Department participated in 
their development. 

List of Subjects in 26 CFR 1.381(a)-l 
Through 1.383-3 

Income taxes, Reporting and 
recordkeeping requirements. 

Proposed Amendments to the 
Regulations 

Accordingly. 26 CFR part 1 is 
proposed to be amended as follows: 


part 1-income TAX; TAXABLE 
years beginning after 

DECEMBER 31,1953 

Paragraph 1. The authority citation for 
part 1 is amended by adding the 
following citation to read as follows: 

Aulhority: 26 U.S.C. 7805 * * * Section 
l-382-3(j) also issued under 26 U.S.C. 
5«2{8)(3)(B) and 26 U.S.C. 382(m). 

* * • ♦ • 

Par. 2. In section 1.382-1, the entry for 
n.382-3 (b) through (j) is removed and 
the following entries are added in its 
place to read as follows: 


11462-1 Table of contents. 

• • 

f 1382-3 Definitions and rules relating to a 
^’Pertent shareholder. 

•a * 


(h) through (i) (Reserved) 
t, ;^°*^*fication of the segregation rule 
482-2T(j)(2)(tii) in the case of certain 
nances of slock, 
jl) Introduction. 

!?j,^^®ll issuance exception. 

1*1 In general. 

}}jj.^J”®ll issuance defined, 
twtj Small issuance limitation. 


(A) In general. 

(B) Class of stock defined. 

(C) Adjustments for stock splits and similar 
transactions. 

(D) Exception. 

(iv) Short taxable years. 

(3) Other issuances of stock for cash. 

(i) In general. 

(ii) Coordination with paragraph (j)(2) of 
this section. 

(4) Limitation on exempted stock. 

(5) Proportionate acquisition of exempted 
stock. 

(i) In general. 

(ii) Actual knowledge. 

(A) Greater overlapping ownership. 

(B) Issuance of stock pursuant to the 
exercise of certain options. 

(6) Exception for equity structure shifts. 

(7) Transitory ownership by underwriter 
disregarded. 

(8) Certain related issuances. 

(9) Application to options. 

(10) Application to first tier and higher tier 
entities. 

(11) Certain non-stock ownership interests. 

(12) Examples. 

(13) Effective date. 

(1) In general. 

(ii) Election to apply this section 
retroactively and amended returns. 

(A) Election to apply this section 
retroactively. 

(B) Amended returns. 

(iif) Transitional exceptional with respect 
to stock issued on exercise of certain options. 
• • • • « 

Par. 3. In S 1.382-2, paragraph (j) is 
added to read as follows: 

§ 1.382-3 Elefinitlont and rules relating to 
a 5-percent shareholder. 

***** 

(b) through (i) [Reserved]. 

(j) Modification of the segregation 
rules of § 1.382-2T(j)(2)(iii) in the cose of 
certain issuances of stock —(1) 
Introduction. This section exempts, in 
whole or in part, certain issuances of 
stock by a loss corporation from the 
segregation rules of $ 1.382- 
2T(j)(2)(iii)(B). Terms and nomenclature 
used in this section, and not otherwise 
defined herein, have the same meanings 
as in section 382 and the regulations 
thereunder. 

(2) Small issuance exception —(i) In 
general. Section 1.382-2T(j)(2)(iii)(B) 
does not apply to a small issuance (as 
defined in paragraph (j)(2)(ii) of this 
section), except to the extent that the 
total amount of stock issued in that 
issuance and all other small issuances 
previously made in the same taxable 
year (determined in each case on 
issuance] exceeds the small issuance 
limitation. This paragraph (j)(2) does not 
apply to an issuance of stock that, by 
itself, exceeds the small issuance 
limitation. 

(iii) Small issuance defined. **SmaIl 
issuance** means an issuance (other than 


an issuance described in paragraph (j)(6) 
of this section) by the loss corporation 
of an amount of stock not exceeding the 
small issuance limitation. For purposes 
of this paragraph (j)(2)(ii). all stock 
issued in the issuance is taken into 
account, including stock owned 
immediately after the issuance by a 5- 
percent shareholder that is not a direct 
public group. 

(iii) Small issuance limitation —(A) In 
general. For each taxable year, the loss 
corporation may, at its option, apply this 
paragraph (j)(2)— 

(7) On a corporation-wide basis, in 
which case the small issuance limitation 
is 10 percent of the total value of the 
loss corporation's stock outstanding at 
the beginning of the taxable year 
(including the value of stock described 
in section 1504(a)(4)): or 

(2) On a class-by-class basis, in which 
case the small issuance limitation is 10 
percent of the number of shares of the 
class outstanding at the beginning of the 
taxable year. 

(B) Class of stock defined. For 
purposes of this paragraph (j)(2)(iii). a 
class of stock includes all stock with the 
same material terms. 

(C) Adjustments for stock splits and 
similar transactions. Appropriate 
adjustments to the number of shares of a 
class outstanding at the beginning of a 
taxable year must be made to take into 
account any stock split, reverse stock 
split, stock dividend to which section 
305(a) applies, recapitalization, or 
similar transaction occurring during that 
taxable year. 

(D) Exception. The loss corporation 
may not apply this paragraph ())(2)(iii) 
on a per share basis if, during the 
taxable year, more than one class of 
stock is issued in a single issuance (or in 
two or more issuances treated as a 
single issuance under paragraph (j)(8) of 
this section). 

(iv) Short taxable years. In the case of 
a taxable year that is less than 365 days, 
the small issuance limitation is reduced 
by multiplying it by a fraction, the 
numerator of which is the number of 
days in the taxable year, and the 
denominator of which is 365. 

(3) Other issuances of stock for 
cash —(i) In general. If the loss 
corporation issues stock for cash, 

§ 1.382-2T(j)(2)(iii)(B) does not apply to 
stock issued in an amount equal (as a 
percentage of the total stock issued] to 
one-half of the aggregate percentage 
ownership interest of direct public 
groups immediately before the issuance. 

(ii) Coordination with paragraph (j)(2) 
of this section. This paragraph (j)(3) 
does not apply to a small issuance 
exempted in whole from § 1.382- 
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2T(J)(2)(Ui)(B) under paragraph (iK2) of 
this aection. In the case of a small 
issuance exempted in part from i 1.382- 
2T(j)(2HiiiMB) under paragraph (j)(2) of 
this section, this paragraph (j)(3) applies 
only to the portion of the issuance not so 
exempted, and that portion is treated as 
a separate issuance for purposes of this 
paragraph (j)(3). 

(4) Limitation on exempted stock. The 
total amount of stock that is exempted 
from the application of ( 1.382- 
2T(j)(2KiiiKB) under paragraphs (j)(2) 
and (j)(3) of this section cannot exceed 
the total amount of stock issued in the 
issuance less the amount of that issued 
stock owned by a 5>percent shareholder 
(other than a direct public group) 
immediately after the issuance. &cept 
to the extent that the loss corporation 
has actual knowledge to the contrary, 
any increase in the amount of the loss 
corporation's stock owned by the S* 
percent shareholder on the day of the 
issuance is considered to be attributable 
to an acquisition of stock in the 
issuance. 

(5) Proportionate acquisition of 
exempted stock. —(i) In general Each 
direct public group that exists 
immediately before an issuance to 
which paragraph (j)(2) or (j)(3) of this 
section applies is treated as acquiring its 
proportionate share of the amount of 
stock exempted from the application of 

§ 1.382-2T(j)(2)(iil)(B) under paragraphs 
(j)(2) and (j)(3) of this section. 

(ii) Actual knowledge —(A) Greater 
overlapping ownership. Under the last 
sentence of $ 1.382-2l*(k)(2), the loss 
corporation may treat direct public 
groups existing immediately before an 
issuance to which paragraph (j)(2) or 
(i)(3) of this section applies as acquiring 
in the aggregate more stock than the 
amount determined under paragraph 
(i)(S)(i) of this section, but only if the 
loss corporation actually knows that the 
aggregate amount acquired by those 
groups in the issuance exceeds the 
amount so determined. 

(B) issuance of stock pursuant to the 
exercise of certain options. In applying 
the last sentence of i 1.382-2T(k)(2) to 
the issuance of stock on the exercise of 
an option, the lose corporation must 
take into account any transfers of the 
option (including transfers described in 
i 1.382-2T(h)(4)(xl)). Therefore, even if 
transferable options are distributed pro 
rata to members of an existing public 
group, the actual knowledge exception 
applies only to the extent that the loss 
corporation actually knows that the 
persons acquiring stock on exercise of 
the options are members of a pre¬ 
existing public group. 

(6) Exception for equity structure 
shifts. This section does not apply to 


any issuance of stock in an equity 
structure shift except that paragraph 
())(2) of this section applies (if its 
requirements are met) to the issuance of 
stock in a recapitalization under section 
388(a)(l)lE). 

(7) Transitory ownership by 
underwriter disregarded. For purposes 
of 5§ 1.382-2T(g)(l). 1.382-2T(j). and this 
section, the transitory ownership of 
stock by an underwriter of the issuance 
is disregarded. 

(8) Certain related issuances. For 
purposes of this section, two or more 
issuances (including issuances of stock 
by first tier or higher tier entities) are 
treated as a single issuance if— 

(1) Issuances occur at approximately 
the same time pursuant to the same plan 
or arrangement; or 

(ii) A principal purpose of issuing the 
stock in separate issuances rather than 
in a single issuance is to minimize or 
avoid an owner shift under the rules of 
this section. 

(9) Application to options. The 
principles of this section apply for 
purposes of applying S 1.382- 
2T(j)(2)(iii)(D] (relating to the deemed 
acquisition of stock as the result of the 
ownership of an option). 

(10) Application to first tier and 
higher tier entities. The principles of this 
section apply to issuances of stock by a 
first tier entity or a higher tier entity that 
owns 5 percent or more of the loss 
corporation's stock (determined without 
regard to the application of S 1.382- 
2T(h)(2)(i)(A)). 

(11) Certain nonstock ownership 
interests. As the context may require, a 
non-stock ownership interest in an 
entity other than a corporation is treaty 
as stock for purposes of this section. 

(12) Examples. The provisions of this 
§ 1.382-3(J) are Illustrated by the 
following examples: 

Example 1. (i) L corporation it a calendar 
year taxpayer. On (anuary 1.1994. L hat 1.000 
tharet of a tingle data of common stock 
outstanding, all of which are owned by a 
single direct public group ("Public L"), On 
February 1.1994. L issues to employees as 
compensation 60 new common shares of the 
same class. On May 1.1094. L issues 50 new 
common shares of the same class for cash. 
Following each issuance. L's stock is owned 
entirely by public shareholders. No other 
changes in the ownership of L's stock occur 
prior to May 1.1994. L chooses to determine 
its small issuance Umitation for 1994 on a 
class-by-class basis under paragraph 
())(2Hiii)(AM2) of this section. 

(ii) The February issuance is a small 
issuance because the number of shares 
issued (00) does not exceed 100. the small 
Issuance limitation (10 percent of the number 
of common shares outstanding on fanuary t. 
1994). Under paragraph (j)(2) of this section, 
the segregation ruies of 11.382-ZT[iK2Miti)(B) 
do not to the February issuance. Under 


paragraph |j)(5) of this section. Public L Is 
treat^ as acquiring all 60 shares issued. 

(ill) The May issuance is a small issuance 
because the total number of shares issued 
(50) does not exceed 100. the small issuance 
limitation (10 percent of the number of 
common shares outstanding on January 1, 
1994). However, under paragraph (|)(2) of this 
section, only 40 of the M shares issued are 
exempted Prom the segregation rules of 
1 1.382-2T{j){2)(iii)(B) because the total 
number of simres of common stock issued In 
the February and May Issuances exceeds loa 
the small issuance limitation, by 10. 
Paragraph (i)(3) of this section exempts 5 of 
the remaining shares from the segregation 
rules of $ 1.3a2-2TlJM2)(iii)(B) (10 remaining 
shares multiplied by 50 percent, one-half of 
Public L‘8 100 percent ownership interest 
immediately before the May issuance—1060 
shares/ioeo shares). Accordingly, under 
paragraph ()H5) of this section. Public L is 
treated as acquiring 45 shares in the May 
transfer. Section 1.382-2Tlj)(2Hiii)(B) applies 
to the remaining 5 shares issued, which are 
treated as acquired by a direct public group 
("New Public L") separate from Public L 
Each such public group Is treated as an 
individual that is a separate 5-percent 
shareholder. See 11.3d2-2T(gMl){iv) and 

(i)(l)(H)- 

(Iv) Assume that L actually knows that at 
least 10 shares of the May Issuance are 
acquired by members of Public L The result 
is the same. See paragraph OH^Hh) of ^ 
section. 

(v) Assume instead that L actually knows 
that all 50 shares of the May issuance are 
acquired by members of Public L Under 
paragraph (j)(5)(il) of this section, L may treat 
Public L as acquiring 50 shares in the May 
issuance. 

Example Z (i) L corporation is a calendar 
year taxpayer. On January 1.1995. L has 1.000 
shares of Class A common slock outstanding, 
the aggregate value of which is $1WX Five 
hundred shares are owned by one direct 
public group ("Public 1") and 500 shares are 
owned by another public group ("Public 2 ). 
On August 1.1995. L issues 200 shares of 
Class B common stock for S200 cash. A an 
individuaL acquires 120 Class B shares in the 
transaction. The remaining 80 Class B shares 
are acquired by public shareholders. No other 
changes in the ownership of L's stock occur 
prior to August 1.1995. 

(II) The August Issuance Is not a small 
issuance. The total value of the Qass B slock 
issued ($200) exceeds $100. the small 
Issuance limitation as calculated under 
paragraph (j)(2)(IIi)(A) of this section (10 
percent of the value of L's slock on january 1. 
1995). The total number of class B shares 
issued (200) exceeds a the small issuance 
limitation as calculated under paragraph 
(jK2)(iii)(B) of this section (10 percent of the 
number of Class B shares outstanding ^ . 

january 1.1995). Accordingly, paragraph 
of this section docs not apply to the August 
issuance. 

(ill) Paragraph ())(3) of this section, as 
limit^ by paragraph (jK4) of this secUon. 
exempts 80 shares from the segregation 
of f 1.382-2T(|K2)(lilKB). This is the 
of aass B shares of a value equal to the 
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lesser oT the value of the 200 Class B shares 
issued roultiphed by 50 percent (one-half of 
the combined 100 percent pre-issuance 
ownership interest of Public 1 and Public 2) 
or the value of the 200 Class B shares issued 
less the value of the 120 Class B shares 
acquired by A. Under paragraph ())(5) of this 
section. Public 1 and F^blic 2 are treated as 
acquiring the 80 exempted Class B shares. 
Because Public 1 and Public 2 each owned 
500 Class A shares prior to the issuance, 
Public 1 and Public 2 are considered to 
acquire 40 Class B shares each. 


(13) Effective date —(i) In general. 

This section applies to issuances of 
stock hi taxable years ending on or cdter 
November 4.1992. 

(ii) Election to apply this section 
retroactively and amended returns —(A) 
Election to apply this section 
retroactively. A loss corporation may 
elect to apply this section to all 
issuances or deemed issuances of stock 
to which § 1.382-2T(>)(2Kiii)(B) or fD) 
applied (or would have applied taking 
paragra^ (j)(7) of this section Into 
account) occurring in taxable years 
endi^ prior to November 4,1992. This 
election is made by filing the following 
statement with the first income tax 
return Bled more than 60 days after 
(INSERT DATE THAT THE TREASURY 
DECISION ADOPTING THESE 
PROPOSED REGULATIONS IS RLED 
WITH THE FEI^RAL REGISTER}: 

THIS IS AN ELECTION TO APPLY 
S 1 3d2-a(i) RETROACTIVELY.*" An 
election under this paragraph (jKl3) is 
irrevocable. 

(B) Amended returns. An electing loss 
corporation (and the common parent of 
any consolidated group of wh^ the 
loss corporation was a member for any 
affected taxable year) must file 
amended returns for ^1 affected taxable 
years to reflect the election under t his 
paragraph (j)(13). If, under the 
applicable statute of limitations, the loss 
corporation (or any common parent) 
tnay not file an amended return for one 
or ra w affected taxable years ('^closed 
year”), the loss corporation (or the 
common parent) must make appropriate 
adjustments under the principles of 
action 3a2(lM2KA) in subsequent 
^xable years to reflect the difference 
oetw^n the losses and credits actually 
used in closed years and the amount 
Hist would have been used in those 


Ihis section. 

Pw) Transitionol exception with 
Aspect to sU>ck issued on exercise of 
tertom options, ParagrafA of 

ots section does not apply to the 
Issuance of stock pursuant to the 
^creise of an option issued before 
November 4.1992. 

4 Seclion I Jaa-2TU«2MU>)(BM1) 
nciuding text is amended by adding a 
ntence to the end to read as follows: 


§ t.362-2T Definition of ownership change 
under section 362, as amended by the Tax 
Reform Act of 1968 (temporary). 

• * • * * 

())*•* 

( 2 ) * * * 

(iii)* * * 

(B)* • ’U)* * * 

* * * See S 1.382-3()) for exceptions to 
the segregation rules of this paragraph 
U)(2)(iii)(B)(i). 

* • • • • 

George OHanion, 

Acting Commissioner of IrHema I Revenue. 

(FR Doc, 92-26159 Filed 11-4-92; 8:45 am] 
BILIJMQ CODE 


26 CFR Part 1 

(CO-18-90) 

RIN 1545-A064 

Notice of Proposed Rulemaking Under 
Section 382 of the Internal Revenue 
Code of 1988; Umltatfons on 
Corporate Net Operating Loss 
Carryforwards 

AOSwev: Interna) Revenue Service, 
Treasury. 

action: Notice of proposed rulemaking. 

-r ■ 

SUMMARY: This document proposes rules 
treating options as exercised in certain 
circumstances, for the purpose of 
determining whether a loss corporation 
has an ownership change, within the 
meaning of sectiem 382 of the interna) 
Revenue Code. The rules generally treat 
an option as exerdsed only if it was 
issu^ or transferred for a principal 
purpose of manipulating the timing of an 
owner shift to avoid or ameliorate the 
impact of an ownership change. These 
rules would replace those of the existing 
temporary regulations, which generally 
provide that an option is treated as 
exercised if the deemed exercise results 
in an ownership change. 

DATES: Written comments must be 
received by January 12,1993. Requests 
to speak (with outlines of oral comments 
to be presented) at the public hearix^ 
scheduled for 10 a.m.. February 2,1993. 
must be received by January IZ, 1983. 

See the notice of hearing published 
elsewhere in this issue of the Federal 
Register. 

ADDRESSES: All submissions are to be 
sent to: Internal Revenue Service, 
Attention: CC: CXlRP.TJt ICO-IS-OOJ. 
P.O. Box 7604, Ben Franklin Station, 
Washington, DC 20044. The hearing will 
be held in the Comxnissioner*s 
Conference Room 3313, internal 
Revenue Service, 1111 Constitution 
Avenue, NW., Washington, DC 


FOR FURTHER INFORMATION CONTACT: 

Annettee M. Ahlers of the Offlee of 
Assistant Chief (Counsel (Corporate), 
Office of Chief Counsel, Internal 
Revenue Service. 1111 Constitution 
Avenue, NW., Washington, DC 20224 
(Attention: CC:CORP:l), or telephone 
(202) 622-7750 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 

Papemvork Reduction Act 

The collection of information 
requirement contained in this notice of 
proposed rulemaking has been 
submitted to the Office of Management 
and Budget for review in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.SC 3504(h)). Comments on 
the collection of information and 
suggestions for reducing the burden 
should be sent to the Office of 
Management and Budget, Attention: 
Desk Officer for the Department of the 
Treasury. OfBce of Information and 
Regulatory Affairs, Washington, DC 
20503, with copies of the internal 
Revenue Service, Attention: IRS Reports 
Clearance Offleer, TiT, Washington, 
DC 20224. 

The colIeGlion of information in these 
regulations is at § 1.382-4(d)(e). The 
information is required by the Internal 
Revenue Service to determine whether 
an option mee’ts the principal purpose 
test of 9 1.382-4(dM2) of the proposed 
regulations. The likely respondents are 
business or other for profit institutions. 

The estimates below are 
approximations of the average time 
needed to collect required information. 
The estimates are based on such 
information as is available to the 
Internal Revenue Service. Individual 
respondents may require greater or less 
time, depending on their particular 
circumstances. Estimated total annual 
reporting burden: 5000 hours. 

The estimated annual burden per 
respondent varies from .5 hours to 1.5 
hours, depending on individual 
circumstances, with an estimated 
average of 1 hour. Estimated number of 
respondents: 500a 

Climated annual frequency of 
responses: 1. 

Background 

This document proposes amendments 
to the income Tax Regulations (28 CFR 
part 1) under seclk» 382 of the interna) 
Revenue Code (Code). Section 382 was 
amended by section 621 of the Tax 
Reform Act of 1966 (Pub. L. No. 99-514), 
by section 10225 of the Revenue Act of 
1987 (Pub. L No. 100-203), by sections 
1006,4012, and 5077 of the Technical 
and Miacelianeous Revenue Ad of 1988 
(Pub. L. Na 100-847), and by section 
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7205 of Ihe Revenue Reconciliation Act 
of 1989 (Pub. L. No. 101-239). 

Explanation of Provisions 

A. Introduction 

Section 382 of the Code limits the 
amount of income earned by a 
corporation after an “ownership 
change** that can be offset by losses 
incurred prior to the ownership change. 
In general, an ownership change is an 
increase of more than 50 percentage 
points in stock ownership by 5-percent 
shareholders over a three-year period. 
Under section 383, the amount of the 
loss corporation*s tax liability that can 
be offset by certain pre-change credits is 
also limited based on the section 382 
limitation. 

Pursuant to section 382(1)(3)(A). 

§ 1.382-2T(h)(4) of the temporal^ 
regulations requires that an option or 
similar interest be treated as exercised 
if its deemed exercise would result in an 
ownership change (the “deemed 
exercise rule'*). The deemed exercise 
rule must be applied separately with 
respect to each class of options, each 
option holder, and each combination of 
holders (the “selective exercise rule'*). 
Thus, the deemed exercise rule can 
cause an ownership change if the 
exercise of some, but not all. options 
would result in an ownership change. 
The deemed exercise rule generally 
applies to an option regardless of any 
contingency or limitation on its exercise. 
The temporary regulations provide only 
narrow exceptions to the deemed 
exercise rule. 

The Service and the Treasury have 
received numerous comments regarding 
the practical difficulties of applying the 
option rules provided jn the temporary 
regulations. These difficulties arise 
principally from the selective exercise 
rule and the broad scope of the deemed 
exercise rule. These rules require a loss 
corporation to consider different 
combinations in which various 
outstanding options might be exercised. 
In certain circumstances, extensive 
calculations are required to apply the 
option rules, making it extremely 
difficult to determine whether options 
have caused an ownership change. 
These proposed regulations revise the 
section 382 option rules to narrow their 
scope and simplify their application. 

The proposed regulations treat an 
option as exercised only in abuse 
situations. The Service and the Treasury 
believe that rules treating options as 
exercised are necessary under section 
382 to prevent the use of options to 
manipulate the timing of an owner shift 
and thereby avoid or ameliorate the 
impact of an ownership change. The 


principal means by which options could 
be used to avoid or ameliorate the 
impact of an ownership change would 
be to create income to absorb the 
corporation*s losses prior to the exercise 
of the option. Pre-change income could 
be created, for example, by contributing 
new capital to thejoss corporation to 
increase its earning power, or by 
causing the loss corporation to ^nter 
into one or more transactions to 
accelerate income to the pre-change 
period, or defer deductions, losses, or 
credits to the post-change period. An 
option could also be used to transfer a 
substantial portion of the attributes of 
stock ownership, but defer a formal sale 
of stock until more than three years 
after earlier transactions that, in 
conjunction with the sale, would have 
caused an ownership change. 

b. Treatment of Options as Exercised 

The proposed regulations provide that 
options are generally not treated as 
exercised. An option that is issued or 
transferred for an abusive principal 
purpose, however, is treated as 
exercised for purposes of determining 
whether an ownership change occurs on 
the date of issuance or transfer or, 
subject to the rules described in part (E) 
below, on any subsequent testing date. 

C. Abusive Principal Purpose 

An abusive principal purpose is a 
principal purpose of manipulating the 
timing of an owner shift to avoid, or 
ameliorate the impact of, an ownership 
change either by (1) providing the holder 
of the option, prior to its exercise, with a 
substantial portion of the attributes of 
ownership of the amount of stock 
covered by the option, or (2) facilitating 
the creation of income to absorb the loss 
corporation*s losses prior to the exercise 
of the option. Therefore, an option does 
not meet the principal purpose test if it 
is issued with the intent that it be 
treated as exercised to prevent an 
ownership change. The determination of 
whether an option is issued or 
transferred for an abusive principal 
purpose is based on all relevant facts 
and circumstances. The proposed rules 
include a nonexclusive list of factors 
that evidence an abusive principal 
purpose. These factors are (1) an 
exercise price that is substantially less 
than the value of the underlying stock at 
the time the option is issued or 
transferred. (2) participation by the 
option holder in the management of the 
loss corporation. (3) the provision to the 
option holder of fights ordinarily 
afforded to shareholders. (4) matching 
call and pul options. (5) contributions to 
the capital of the loss corporation, and 
(6) transactions entered into by the loss 


corporation with a view to accelerate 
income or defer deductions, losses, or 
credits. 

D. Definition of Option 

The option rules provided in the 
proposed regulations apply to options 
and to interests similar to options, such 
as contingent purchases, warrants, 
convertible debt, puts, stock subject to a 
risk of forfeiture, and contracts to 
acquire stock. 

The proposed regulations provide that 
convertible stock is generally treated as 
stock and not as an option. If. however, 
the terms of the conversion feature 
require the tender of consideration other 
than the stock being converted, the 
convertible stock is treated as both 
stock and an option. 

The rules described above differ from 
those provided in Notice 88-67,1988-1 
C.B. 555 (See § 601.601(d)(2)(ii)(Z)) of the 
Statement of Procedural Rules), in their 
treatment of nonvoting convertible 
preferred stock. Notice 88-67 treats such 
stock as an option and not as stock. This 
treatment of nonvoting convertible 
preferred stock is appropriate under the 
option rules provided in the temporary 
regulations, which generally treat 
options as exercised. These proposed 
regulations, however, generally will not 
treat options as exercised. Therefore, 
because nonvoting convertible preferred 
stock may provide its holder with a 
significant equity interest in the issuing 
corporation, the Service and the 
Treasury believe that it is more 
appropriate to treat the stock as stock 
rather than as an option. 

The proposed regulations apply the 
rules of Notice 88-67 to testing dales 
and stock issued prior to November 5. 
1992. 

E. Subsequent Treatment of Options 
Treated as Exercised on a Change Date 

If an option is treated as exercised on 
a date on which an ownership change 
occurs, the option is not treated as 
exercised on any subsequent testing 
date unless the option is later 
transferred for an abusive principal 
purpose. Further, the exercise of such an 
option, if by the person who owned the 
option immediately after the ownership 
change, does not cause another 
ownership change on or after the date o 
exercise. This special rule also applies 
to the exercise of the option by a 
transferee of the option who acquired i. 
directly or indirectly, in one or more 
transfers described in part (F) below, 
from the person who held the option 
immediately after the ownership change. 

Based on a comment on the temporary 
regulations, the proposed regulations 
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provide that, it an option is exerdsed 
within three 3 reers after the ownership 
change, a loss corporation may apply a 
look-back rule as an ahemative to the 
rules described in the preceding 
paragraph. Under this ahemative look- 
back rule, the option is treated as having 
been exercised on the change date, for 
the purpose of determining whether an 
ownership change occurs on any and ail 
testing dates after the change date. 
Consistent with this treatment, any 
transfer of the option after the change 
date is treated as a transfer of the stock 
subjed to the option, and the exercise of 
the option is not taken into account A 
loss corporation that applies the look¬ 
back rule to an option must hie such 
amend returns as may be necessary to 
apply the rule to taxable years prior to 
the year in which the option is 
exercised. 

The Service and the Treasiiry request 
comments on whether other rules 
regarding the treatment on subsequent 
testing dates of options treated as 
exercised on issuance or transfer may 
be appropriate. In particular, the Service 
and Um Treasury request comments on 
whether an option issued or transferred 
for an abusive principal purpose should 
be treated as having been exerdsed on 
issuance or transfer for the purposes of 
determining whether an ownership 
change occurs on any subsequent testing 
date (with corresponding rules treating 
the transfer, lapse, or forfeiture of the 
option as a transfer of the underlying 
stock). 

F. TroMisfen noi Subject to PriiHupoJ 
Purpose Test 

The proposed regulations, following 
11.362“2lih)f4)(xi) of the temporary 
regulations, provide that the rule 
treating an option as exerdsed If ft is 
transferred for an abusive prindpel 
purpose does not apply to a transfer of 
an option between members of one or 
more public groups or a transfer by 
reason of death, gift, divorce, or 
separation. 

G. Disclosure Requirement 

If a loss corporation does not treat as 
exerdsed an option to which one of the 
specific abuse factors applies, the 
corporation must disclosure to the 
Service the terms of the option and all 
f^evanl facts and circumstances that 
affect the treatment of the option under 
these rules. 

//. Effective Date 

The option rules provided In the 
P^^>poecd regulaboos generally would 
apply to testing dates on or after 
^vember S, 1992. Under a special 
transition rule analogous to the rules of 


5 1.382-2T(h)(4MviKA) and {x)(F). 
options in existence immediately before 
and after an ownership change 
occurring before pubtication of this 
notice of proposed rulemaking would 
not be treated as exercised unless they 
are transferred for an abusive principal 
purpose. Further, the actual exercise of 
such an option, if by the person who 
owned the option immediately after the 
ownership change (or by a transferee of 
the option who acquired the option, 
directly or indirectly, from that person in 
one or more transfers described in Part 
(F) above), will not cause an ownership 
change. The Service requests comments 
regarding the need for additional 
transitioa rules. 

/. Alternative Approaches 

In drafting the proposed regulations, 
the Service and the Treasury considered 
and refected narrowing the scope of the 
option rules provided in the temporary 
regulations by retaining those rules and 
expanding the exceptions to those ndes. 
Three principal reasons support this ^ 
decision. First, the list of exceptions 
wQukl have been lengthy, if it were to 
include all types of options that may be 
regarded as generally having little or no 
abuse potential. Second, many of the 
exceptions would have been subject to 
various conditions to prevent thc^ 
application in particular cases with 
undue abuse potentiaL Third, expanding 
the exceptions would have reduced but 
not ehminated the practical dlfficuhies 
caused by the selective exercise rule. 
The first two reasons also support the 
decision not to provide safe Imrbors in 
the proposed relations. 

/ Applicability of Substance-Over’Foim 
Principles 

In proposing rules that treat options 
as exercised if issued or transferred for 
an abusive principal purpose, the 
Service and the TVeasury intend no 
inference regarding the treatment of 
options under substance-over-form 
principles. Therefore, an option may be 
treated as stock under those prlxKiples 
without regard to whether it is issued or 
transferred for an abusive prindpai 
purpose. 

K. Public Comments Requested 

The Service and the Treasury request 
comments on whether. In light of the 
option rules in the proposed regulatUms, 
changes should also be made tn the 
treatment of options in determhung 
whether the stock ownership 
requirements of section 382( )(5) are 
satisfied. See } 1.382-9(e). 


Special Analyses 

It has been determined that these 
rules are not major regulations as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysts 
is not required. It has also been 
determined that section 553(b) of the 
Administrative Procedure Act (5 U.S.C. 
chapter 5) and the Regulatory IRcxIbiMty 
Act (5 U.S.C. chapter 6) do not apply to 
this notice of proposed rulemaking. 
Therefore, an initial Regulatoiy 
Flexibility Analysis is not required. 
Pursuant to section 7805(f) of the Code, 
this notice of proposed rulemaking win 
be submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on Its 
Impact on small business. 

Drafting Information 

The principal author of this notice of 
propos^ rukznaking is Annette M. 
Ahlers, Office of the Assistant Chief 
Counsel (Corporate), OfBce of Chief 
Counsel, Internal Revenue Service. 
Personnel from%hcr offices of the 
Service and the Treasury Department 
participated in developing the 
regulations, in matters of both substance 
ai^ style. 

List of Subjects hi 26 CFR 1.381(a)-l 
through 1383-3 

Income taxes. Reporting and 
recordkeeping requirements. 

Proposed Amendments to the 
Reguletkms 

Accordingly, 26 CFR part 1 is 
proposed to be amended as follows: 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1953 

Paragraph 1. The authority citation for 
part 1 is amended by removing the 
current citations for S| 1.382-2 and 
1382-4 and by adding the following 
citations to read as follows: 

Authority: 26 U.S.C 7005 * * * S^tioo 
1.382-2 sbo Issued under 26 U SC 382(kl(l). 
28 U3.C. 382(kK6)(BHU). 26 \)SXl 382(10), 
and 28 U3.C 383. * * * Section 1382-4 also 
issued under 26 U3X. 3a2(iK3) and 26 U3.C 
382(m). • • • 

Par. 2. Section 1.382-1 is amended as 
follows; 

1. Entries for $ 1.382-2, paragraphs 
(a)(3) through (b)(3) are added. 

2. Entries for 9 1.382-2T are amended 
by; 

a. Revising the entry for paragraph 

{mm 

b. Adding an entry for paragraph 

(h)(4)(xlil). 
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c. Removing the entry for paragraph 
(h)(4)(x)(Z). 

d. Adding entries for paragraphs 
(m)(4)(vi) and (m)(4)(vii]. 

3. The entries for § 1.382-4 are 
revised. 

4. The additions and revisions read as 
follows: 

§ 1.362-1 Table of Contents. 


§ 1.382-2 Genera! rules for ownership 
change. 

(a) • * • 

(3) Stock. 

|t) In general. 

(ii) Convertible stock. 

(4) Testing date. 

(b) Effective dates. 

(1) in general. 

(2) Rules provided in paragraph (a)(3)(ii] of 
this section. 

(1) In general. 

(ii) Certain convertible preferred stock. 

(3J Rules provided in paragraph (a)(4) of 

this section. 

§ 1.382-2T Definition of ownership change 
under section 36Z as amended by the Tax 
Reform Act of 1986 (temporary). 

(a) • • • 

( 2 ) • • • 

(i) Testing dates prior to November S. 1992. 

• • • * • 

(h) • • • 

(4) • • • 

(xtii) Effective date. 

• « « • • 

(m) • • • 

(4) • • • 

(vi) Rules provided in paragraph (h)(4) of 
this section. 

(vii) Rules provided in paragraph (a)(2)(i) of 
this section. 

• * • • • 

§ 1.382-4 Constructive ownership of stock. 

(a) in general. (Reserved) 

(b) Attribution from corporations, 
partnerships, estates and trusts. [Rescr\'ed] 

(c) Attribution to corporations, 
partnerships; estates and trusts. [Reserved] 

(d) Treatment of options as exercised. 

(1) General rule. 

(2) Options treated as exercised. 

(i) Principal purpose test. 

(it) Abusive principal purpose defined. 

(iii) Determination of principal purpose. 

(A) In general. 

(B) Specific factors evidencing abusive 
principol purpose. 

(iv) Contracts to acquire stock. 

(3) Definition of option. 

(i) In general. 

(ii) Convertible stock. 

(iii) Puts. 

(4) Subsequent treatment of options treated 
as exercised on a change date. 

(i) In general. 

(ti) Alternative look-back rule for options 
e.«erctsed within 3 years after change date. 

(5) Transfers not subject to principal 
purpose test. 


(6) Disclosure requirement. 

(i) In general. 

(ii) Application of deep-in-the-money 
factor. 

(e) Stock transferred under certain 
agreements. [Reserved! 

(f) Family attribution. (Reserved) 

(g) Definitions. 

(h) Effective date. [Reserved] 

(1) In general. 

(2) Option attribution rules. 

(i) General rule. 

(ii) Convertible stock issued prior to )uly 
20.1988. 

(A) In general. 

(B) Exceptions. 

(/) Nonvoting convertible preferred stock. 

(2) Other convertible stock. 

(iii) Convertible stock issued on or after 
July 20.1988 and before November 5.1992. 

(iv) Options in existence immediately 
before and after an ownership change 
occurring before November 5.1992. 

Par. 3. Section 1.382-2 is amended by 
adding paragraphs (a)(3), (a)(4). and (b) 
to read as follows; 

§ 1.362-2 General rules for ownership 
change. 

(a) • • • 

(3) Stock —(i) In general. [Reserved] 

(ii) Convertible stock. The term 

“stock*' includes any convertible stock. 
For rules regarding the treatment of 
certain convertible stock as an option, 
see 5 1.382-4(d)(3)(ii). 

(4) Testing date. Except as otherwise 
provided in this paragraph (a)(4), a loss 
corporation is required to determine 
whetlier an ownership change has 
occurred immediately after any owner 
shift, equity structure shift, or issuance 
or transfer (other than a transfer 
described in § 1.382-4(d)(5)) of an option 
with respect to stock of the loss 
corporation, if the issuance or transfer is 
made for an abusive principal purpose. 
Any transfer of stock of the loss 
corporation in any of the circumstances 
described in section 382(1)(3)(B). or any 
equity structure shift that is not also an 
owner shift, is not an event that requires 
the loss corporation to make a 
determination of whether an ownership 
change has occurred. Each date on 
which a loss corporation is required to 
make a determination of whether an 
ownership change has occurred is 
referred to as a testing date. All 
computations of increases in percentage 
ownership are to be made as of the 
close of the testing date and any 
transactions described in this paragraph 
(a)(4) that occur on that date are treated 
as occurring simultaneously at the close 
of the testing date. See § 1.382-2T(e) (1) 
and (2) for the respective definitions of 
owner shift and equity structure shift. 
See § 1.382-4(d)(2)(ii) for the definition 
of abusive principal purpose. The term 
“option.** as used in this paragraph 


(a)(4). includes interests that are treated 
as options under § 1.382-l(d)(3). For 
rules regarding the determination of 
whether dates prior to November 5.1992 
are testing dates, see § 1.382-2T(a)(2)(i). 

(b) Effective dates—{!) In general. 
(Reserved] 

{2) Rules provided in paragraph 

(a) (3)(ii) of this sec//on-^i) In general. 
Except as provided in paragraph 

(b) (2)(ii) of this section, the rules 
provided in paragraph (a)(3)(ii) of this 
section apply with respect to any 
convertible stock. 

(ii) Certain convertible preferred 
stock. Covertibie stock that, when 
issued, would be described in section 
15()4(a)(4) by disregarding subparagraph 
(D) thereof and by ignoring the potential 
participation in corporate growth that 
the conversion feature may offer is 
treated as stock described in that 
section (and thus is not treated as stock 
for the purpose of determining whether 
an ownership change occurs, but is 
taken into account for the purpose of 
determining the value of the loss 
corporation immediately before an 
ownership change: see sections 3821e)(l) 
and 382(k)(6)(A)) if— 

(A) The stock was issued on or after 
July 20.1988 and prior to November 5, 
1992: or 

(B) The stock was issued prior to July 
20,1988 and the loss corporation makes 
the election described in Notice 88-67, 
1988-1 C.B. 555 (see § 601.601(d)(2)(ii)(6) 
of this chapter for availability of 
Cumulative Bulletins (C.B.)) on or before 
the earlier of the date prescribed in the 
Notice or December 7.1992. 

(3) Rules provided in paragraph (q)(4) 
of this section. The rules provided in 
paragraph (a)(4) of this section apply to 
determine whether dates on or after 
November 5,1992 are testing dales. 

Par. 4. Section 1.382-2T is amended as 
follows: 

1. Paragraph (a)(2) is amended by 
revising the heading for paragraph 
(a)(2)(i) and adding a sentence at the 
end of paragraph (a)(2)(i)(B). 

2. Paragraph (h)(4)(x)(Z) is removed. 

3. Paragraph (h)(4)(xiii) is added. 

4. Paragraphs (m)(4)(vi) and (m)(4)(vii) 
are added. 

5. The revisions and additions read as 
follows: 

§ 1.382-2T Definition of ownership change 
under section 382, as amended by the Tax 
Reform Act of 1986 (temporary) 

(a) • • • 

( 2 )* • • 

(i) Testing dates prior to November b, 
1992. 

(B) • • • See paragraphs (m)(4)(vii) ot 
this section for special rules regardinjj 
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the effective date of the provisions of 
this paragraph (a)(2)(i). 

• • • « • 

(h) * * * 

(4) • • • 

(xiii) Effective date. See paragraph 
(m)(4)(vi) of this section for special rules 
regarding the effective date of the 
provisions of this paragraph (h)(4). 

« • • • * , 

(m) • * • 

(4) • * * 

(vi) Rules provided in porograph 
(h)(4) of this section. The rules provided 
in paragraph (h)(4) of this section do not 
reply on any testing date on or after 
November 5,1992. Tbe rule provided in 
paragraph (h)(4)(viii) of this section 
applies to the lapse or forfeiture of any 
option treated as exercised under 
paragraph (h)(4)(i) of this section. 

(vii) Rules provided in paragraph 

(a)(2)(i) of this section. The rules 
provided in paragraph (a)(2)(i) of this 
section apply to determine whether 
dates prior to November 5.1992 are 
testing dates. For rules regarding the 
determination of whether dates on or 
after November 5,1992 are testing dates, 
see § 1.382-2(a)(4). 

• * • * • 

Par. 5. Section 1.382-4 is revised to 
read as follows: 

§ 1.382-4 Constructive ownership of 
stock. 

[b] In general. [Reserved] 

(b) Attribution from corporations, 
partnerships, estates and trusts. 
[Reserved] 

(c) Attribution to corporations, 
partnerships, estates and trusts. 
[Reserved] 

(d) Treatment of options as 
exe/r/seff—( 1 ) General rule. Except as 
provided in paragraph (d)(2) of this 
section, an option is not treated as 
exercised under section 382(1)(3)(A). 

(2) Options treated as exercised-^\) 
^incipalpurpose test An option that is 
issued or transferred for an abusive 
principal purpose is treated as exercised 
for purposes of determining whether an 
ownership change occurs on the dale of 
Its issuance or transfer, respectively, 

88 provided in paragraph 
ld)(4) of this section, on any subsequent 
Jesting date (as defined in § 1.382- 
2(a)(4)). 

Abusive principal purpose defined. 

. abusive principal purpose is a 
principal purpose of manipulating the 
iming of an owner shift to avoid, or 
ameliorate the impact of. an ownership 
cnange of the loss corporation by— 

|a) Providing the holder of the option, 
prior to its exercise, with a substantial 
portion of the attributes of ownership of 


all or part of the amount of stock 
covered by the option (through the 
option alone or in combination with one 
or more related arrangements); or 

(B) Facilitating the creation of income 
to absorb the loss corporation's losses 
prior to the exercise of the option. 

(iii) Determination of principal 
purpose —(A) In general. The 
determination of whether an option is 
issued or transferred for an abusive 
principal purpose is based on all 
relevant facts and circumstances, 
including (but not limited to) related 
transactions and the application of the 
factors set forth in paragraph 
(d)(2)(iii)(B) of this section. 

(B) Specific factors evidencing 
abusive principal purpose. The 
following factors are evidence of an 
abusive principal purpose: 

(7) The option entitiles its holder to 
acquire stock at a fixed or determinable 
exercise price that is substantially 
below the fair market value of the stock 
on the date that the option is issued or 
transferred. 

(2) The option or an agreement 
entered into in connection with its 
issuance or transfer entitles the holder 
to participate in the management of the 
loss corporation (other than through a 
bona fide employment arrangement). 

(2) The option or an agreement 
entered into in connection with its 
issuance or transfer entitles the holder 
to rights that ordinarily would be 
afforded to owners of the underlying 
stock [e.g., dividend or voting rights or 
rights to proceeds on liquidation). 

(4) In connection with acquiring a call 
option with respect to stock of the loss 
corporation, the acquiror (or a person 
related to the acquiror within the 
meaning of section 267(b) or 707(b)(1)), 
issues a put option to the issuer of the 
call option (or a person related to the 
issuer of the call option within the 
meaning of section 267(b) or 707(b)(1)). 

(5) In connection with the issuance or 
transfer of the option, the loss 
corporation receives a capital 
contribution (either in exchange for 
stock or otherwise). 

(d) In connection with the issuance or 
transfer of the option, the loss 
corporation enters into one or more 
transactions with a view to accelerate 
income into the period prior to the 
exercise of the option or defer 
deductions, losses, or credits into the 
period after exercise. 

(iv) Contracts to acquire stock. For 
purposes of this section, a contract is 
considered to be issued or transferred 
on the date it is entered into or assigned, 
respectively. 

(3) Definition of option —(i) In general. 
Any contingent purchase, warrant. 


convertible debt, put, stock subject to a 
risk of forfeiture, contract to acquire 
stock, or similar interest is treated as an 
option for purposes of this section, 
regardless of whether it is contingent or 
otherwise not currently exercisable. 

(ii) Convertible stock. Convertible 
stock is treated as an option for 
purposes of paragraph (d)(2) of this 
section only if the terms of the 
conversion feature permit or require the 
tender of consideration other than the 
stock being converted. For rules 
regarding the treatment of the 
convertible stock as stock, see § 1.382- 
2(a)(3)(ii). 

(iii) Puts. In applying the rules of this 
section to puts, appropriate adjustments 
are to be made to take into account that 
the put provides its holder with a right 
to transfer, instead of acquire, stock. 

(4) Subsequent treatment of options 
treated as exercised on a change date — 
(i) In general. In the case of an option 
that is treated as exercised under 
paragraph (d)(2) of this section on a 
change date— 

(A) Paragraph (d)(2) of this section 
does not apply to the option for any 
testing date afier the change date and 
prior to a transfer of the option for an 
abusive principal purpose; and 

(B) The exercise of the option, if by 
the person who owned the option 
immediately after the ownership change 
(or by a transferee of the option who 
acquired the option, directly or 
indirectly, from that person in one or 
more transfers described in paragraph 
(d)(5) of this section), does not cause 
another ownership change on any 
testing date on or after the date of 
exercise. 

(ii) Alternative look-back rule for 
options exercised within 3 years after 
change date. If a loss corporation, on its 
return, as originally filed, for a taxable 
year that includes a change date, 
properly treats an option as exercised 
under paragraph (d)(2) of this section on 
the change date, and the option is 
actually exercised within three years 
after the change date, the loss 
corporation may treat the rules of 
paragraph (d)(4)(i) of this section as 
inapplicable to the option and instead 
treat the option as having been 
exercised on the change date for the 
purpose of determining whether an 
ownership change occurs on any and all 
testing dates after the change date (filing 
such amended returns as may be 
necessary for taxable years ending after 
the transfer after the change date and 
before the date of exercise of the 
option). A transfer after the change date 
of an option to which this paragraph 
(d)(4)(ii) applies is treated as a transfer 
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of the stock subject to the option. The 
exercise of an option to which this 
paragraph (d)(4)(ii) applies is not taken 
into account for the purpose of 
determining whether an ownership 
change occurs on or after the date of 
exercise. 

(5) Transfers not subject to principal 
purpose test. Paragraph (d)(2) of this 
section does not apply to the transfer of 
an option— 

(1) Between persons who are not S* 
percent shareholders; 

(ii) Between members of separate 
public groups resulting from the 
application of the segregation rules of 
§S 1.382-2T (j)(2) and (3)(iii); or 

(iii) In any of the circumstances 
described in section 382(1 )(3)(B) 

(relating to stock acquired by reason of 
death, gift, divorce, separation, etc.). 

(0) Disclosure requirement —(i) In 
general. If any of the factors set forth in 
paragraph (d)(2)(iii)(B) of this section 
apply to an option, and the loss 
corporation does not treat the option as 
exercised, pursuant to paragraph (d)(2) 
of this section, on the date the option is 
issued or transferred, the loss 
corporation must disclose to the Internal 
Revenue Service its treatment of the 
option. This disclosure must be made by 
attaching to the loss corporation's return 
for the taxable year that includes the 
date the option is issued or transferred 
(or. if later, the taxable year in which 
the activity described in paragraph 

(d)(2)(iii)(B) of this section occurs) a 
completed Form 8275 or a statement 
that— 

(A) Includes a caption identifying the 
statement as disclosure under { 1.382- 
4(d); 

(B) Identifies the option with respect 
to which disclosure is made, and 
describes the terms of the option; and 

(C) Describes all relevant facts 
relating to the issuance or transfer of the 
option that affect the treatment of the 
option under this paragraph (d). 

(ii) Application of deep-in-the-money 
factor. Solely for purposes of this 
paragraph (d)(6), an exercise price is not 
substantially below the value of stock, 
within the meaning of paragraph 
(d)(2)(iii)(B)(7) of this section, if the price 
is at least 90 percent of that value. 

(e) Stock transferred under certain 
agreements. [Reserved! 

(f) Family attribution. (Reserved) 

(g) Definitions. The terms and 
nomenclature used in this section, and 
not otherwise defined herein, have the 
same meaning as in section 382 and the 
regulations thereunder. 

(h) Effective date —(1) In general. 
(Reserved) 

(2) Option attribution rules —(i) 
General rule. The rules of paragraph (d) 


of this section apply on any testing date 
on or after November 5.1992. 

(ii) Convertible stock issued prior to 
July 20,1988 —(A) In general. Except as 
provided in paragraph (h)(2)(ii)(B) of this 
section, convertible stock issued prior to 
July 20.1988. is not treated as an option 
subject to the rules of $ 1.382-2T(h)(4) or 
paragraph (d)(2) of this section. 

(B) Exceptions —(77) Nonvotin^ 
convertible prefen^ stock. Convertible 
stock issued prior to July 20,1988. is 
treated as an option subject to the rules 
of i 1.382-2T(h)(4) or paragraph (d)(2) of 
this section if— 

(/*) The stock, when issued, would be 
described in section 1504(a)(4) by 
disregarding subparagraph (D) thereof 
and by ignoring the potential 
participation in corporate growth that 
the conversion feature may offen and 

(/il The loss corporation makes the 
election described in Notice 88-67,1988- 
1 C.B. 555 (see S 601.601(d)(2)(ii)(h) of 
this chapter for availability of 
Cumulative Bulletins (C.B.)) on or before 
the earlier of the date prescribed in 
Notice 88-67 or December 7.1992. 

[2] Other convertible stock. 
Convertible stock issued prior to July 20, 
1988. is treated as an option subject to 
the rules of { 1.382-2^h)(4) or 
paragraph (d)(2) of this section if— 

(/) The terms of the conversion feature 
permit or require the tender of 
consideration other than the stock being 
converted; and 

(ii) The loss corporation makes the 
election described in Notice 88-67 on or 
before the date prescribed in the Notice. 

(iii) Convertible stock issued on or 
after July 20,1986, and before November 
5,1992. Convertible stock issued on or 
after July 20.1988. and before November 
5,1992 is treated as an option subject to 
the rules of S 1.382-2T(h)(4) and 
paragraph (d) of this section only if— 

(A) The stock, when issued, would be 
described in section 1504(a)(4) by 
disregarding subparagraph (D) thereof 
and by ignoring the potential 
participation in corporate growth that 
the conversion feature may offer, or 

(B) The terms of the conversion 
feature permit or require the tender of 
consideration other than the stock being 
converted. 

(iv) Options in existence immediately 
before and after an ownership change 
occurring before Novembers, 1992. If an 
option exist^ immediately before and 
after an ownership change occurring 
before November 5.1992— 

(A) The rules of paragraph (d)(2) of 
this section do not apply to the option 
for any testing date aRer November 5, 
1992 and prior to any transfer of the 
option for an abusive principal purpose; 
and 


(B) The actual excercise of the option, 
if by the person who owned the option 
immediately after the ownership change 
(or by a transferee of the option who 
acquired the option, diredctly or 
indirectly, from that person in one or 
more transfers described in paragraph 
(d)(5) of this section), will not cause an 
ownership change on any testing date 
on or after the date of exercise. 

Shirley O. Peterson. 

Commissioner of Internal Revenue. 

[FR Doc. 92-26160 Filed 11-4-92: 6:45 am) 
BILUNO CODE OSO-OI-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
46 CFR ParU 78 and 97 
(COD 91-023] 

R1N2115-A0a5 

Authorization For NTSB Officials To Be 
Allowed in The Pilothouse Or On The 
Navigation Bridge Of Merchant 
Vessels While Underway 

agency: Coast Guard. DOT. 
action: Notice of proposed rulemaking. 

summary: At the request of the National 
Transportation Safety Board (NTSB). the 
Coast Guard is proposing to amend its 
regulations prescribing the officials that 
may be allowed in the pilothouse or on 
the navigation bridge of vessels while 
underway to include NTSB personnel. 
This access is necessary for marine 
accident investigations and 
familiarization of vessels, navigation 
procedures, and waterways. 

DATES: Comments must be received on 
or before December 21,1992. 
ADDRESSES: Comments may be mailed 
to the Executive Secretary, Marine 
Safety Council (G-LRA/3406) (CGD 91- 
023) U.S. Coast Guard Headquarters. 
2100 Second Street SW., Washington, 
DC 20593-0001. or may be delivered to 
room 3406 at the above address between 
8 a.m. and 3 p.m.. Monday through 
Friday, except Federal holidays. The 
telephone number is (202) 267-1477. 

The Executive Secretary maintains 
the public docket for this rulemaking 
Comments will become part of this 
docket and will be available for 
inspection or copying at room 3406, U.j* 
Coast Guard Headquarters. 

FOR FURTHER INFORMATION CONTACT. 
Mrs. Justine Bunnell. Merchant Vessel 
Personnel Division, at (202) 267-0238. 
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SUPPLEMENTARY INFORMATION: 

Request for Comments 
The Coast Guard encourages 
interested persons to participate in this 
rulemaking by submitting written data, 
views, or arguments. Persons submitting 
comments should include their name 
and address, identify this rulemaking 
(CGD 91-023) and the specific section of 
this proposal to which each comment 
applies, and give a reason for each 
comment. The Coast Guard requests 
that all comments and attachments be 
submitted in an unbound format for 
copying and electronic filing. If not 
practical, a second copy of bound 
material is requested. Persons wanting 
acknowledgment of receipt of comments 
should enclose a stamped, self- 
addressed postcard or envelope. 

The Coast Guard will consider all 
comments received during the comment 
period. It may change this proposal in 
view of the comments. The Coast Guard 
plans no public hearing. Persons may 
request a public hearing by writing to 
the Marine Safety Council at the 
address under "ADDRESSES.” If it 
determines that the opportunity for oral 
presentations will aid this rulemaking, 
the Coast Guard will hold a public 
hearing at a time and place announced 
by a later notice in the Federal Register. 
Drafting Information 

The principal persons involved in 
drafting the document are Mrs. Justine 
Bunnell. U.S. Coast Guard. Project 
Manager. Office of Marine Safety. 

Security and Environmental Protection 
and Ms. Helen Boutrous. Project 
Counsel. Office of Chief Counsel. 
Background and Purpose 

CunenUy. 46 CVR 70.10-1 and 46 CFR 
97.10-5 require masters and pilots to 
exclude all persons not connected with 
the navigation of a vessel from the 
pilothouse and navigation bridge while 
underway. However, inspectors of the 
^ast Guard. U.S. Navy, U.S. Coast and 
^odelic Survey, U.S. Army Corps of 
Engineers, or Maritime Administration 
personnel, may be allowed in the 
pilothouse or upon the navigation bridge 
upon appropriate authorization. NTSB 
personnel are not among the officials 
el may be allowed in the pilothouse or 
epon the navigation bridge while 
underway. The NTSB has requested that 
®/^ulation8 be amended to allow 
niTSB access to the pilothouse and 
evjgation bridge of a vessel while 
underway, in order to enhance the 
^vestigation of marine accidents. NTSB 
allowing NTSB access to the 
P mthouse and navigation bridge while 
V ®^ay would aid in waterway and 
*«el familiarization relating to the 


investigation of specific marine 
accidents and would aid in NTSB 
studies of vessels, navigation 
procedures, and waterways. 

Discussion of Proposed Amendments 

In consideration of the NTSB request, 
the Coast Guard proposes to amend 
a 78.1(>-1 and 97.10-5 by adding 
"National Transportation Safety Board’* 
to the list of ofHcials that may be 
allowed in the pilothouse or on the 
navigation bridge while underway upon 
the responsibility of the master or pilot. 
The Coast Guard recognizes that NTSB 
personnel have a need to observe vessel 
navigation. Access to the pilothouse and 
navigation bridge while underway 
should enhance NTSB investigation of 
marine accidents and permit NTSB 
oBicials to perform their duties more 
effectively. 

Regulatory Evaluation 

This proposal is not major under 
Executive Order 12291 and not 
significant under the "Department of 
Transportation regulatory policies and 
procedures" (44 FR 11040; February 26. 
1979). The Coast Guard expects the 
economic impact to be so minimal that a 
full Regulatory Evaluation is 
unnecessary. This proposal, if adopted, 
would allow NTSB officials access to 
the pilothouse and navigation bridge of 
a vessel while underway, to allow NTSB 
officials to more effectively perform 
their duties. The Coast Guard expects 
that the amendments would have no 
economic impact on the maritime 
industry. 

Small Entities 

Under the Regulatory Flexibility Act 
(5 U.S.C. 601 et seg.), the Coast Guard 
must consider whether this proposal, if 
adopted, will have a significant 
economic impact on a substantial 
number of small entities. "Small 
entities** include independently owned 
and operated small businesses that are 
not dominant in their field and that 
otherwise qualify as **small business 
concerns** under section 3 of the Small 
Business Act (15 U.S.C. 632). 

This proposal, if adopted, would allow 
NTSB officials to have access to the 
pilothouse and navigation bridge of 
vessels while underway and, is 
expected to result in no economic 
impact on the maritime industry. 

Because it expects the impact of this 
proposal to be minimal, the Coast Guard 
certifies under 5 U.S.C. 605(b) that this 
proposal, if adopted, will not have a 
significant economic impact on a 
substantial number of small entities. 


Collection of Information 

This proposal contains no collection 
of information requirements under the 
Paperwork Reduction Act (44 U.S.C, 
3501 et seq.]. 

Federalism 

The Coast Guard has analyzed this 
proposal under the principles and 
criteria contained in Executive Order 
12612 and has determined that this 
proposal does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. The authority to regulate 
the operations of vessels subject to 
these regulations is committed to the 
Coast Guard by Federal statutes. The 
purpose of these regulations is to set 
forth uniform minimum requirements for 
covered vessels operating on the 
navigable waters of the United States. 
Therefore, the Coast Guard intends that 
this proposal, if adopted, would preempt 
State action that would conflict with the 
regulations proposed in this NPRM. 

Environment 

The Coast Guard considered the 
environmental impact of this proposal 
and concluded that, under section 23.2 
of Commandant Instruction M16475.1B, 
this proposal is categorically excluded 
from further environmental 
documentation. This proposal involves 
only operational procedures regarding 
officials that may be allowed in the 
pilothouse or upon the navigation bridge 
while underway and clearly would have 
no environmental impact. A Categorical 
Exclusion Determination is available in 
the docket for inspection or copying 
where indicated under ‘‘ADDRESSES.** 

List of Subjects 

46 CFR Part 76 

Marine safety. Navigation (water). 
Passenger yessels. Penalties. Reporting 
and recordkeeping requirements. 

46 CFR Part 97 

Cargo vessels. Marine safety. 
Navigation (water), Reporting and 
recordkeeping requirements. 

For the reasons set out in the 
preamble, the Coast Guard proposes to 
amend 46 CFR parts 78 and 97 as 
follows; 

PART 78—OPERATIONS 

1. The authority citation for part 70 is 
revised to read as follows: 

Authority: 33 U.S.C. 1321(|); 46 U.S.C. 3306, 
6101: 49 U.S.C. App. 1804: EO. 11735. 30 FR 
21243: 3 CFR. 1971-1975 Comp., p. 793: E.O. 
12234. 45 FR 50801, 3 CFR, 1980 Comp., p. 277: 
49 CFR 1.46. 






52750 


Federal Register / Vol. 57, No. 215 / Thursday. November 5. 1992 / Proposed Rules 


2. Section 78.10-1 is revised to read as 
follows: 

S7a.1(>-1 Pofsons •xdiKtdd. 

Masters and pilots shall exclude from 
the pilothouse and navigation bridge 
while underway, all persons not 
connected with the navigation of the 
vessel. However, licens^ officers of 
vessels, persons regularly engaged in 
learning the profession of pilot, officials 
of the United States Coast Guard. 

United States Navy. United States Coast 
and Geodetic Survey. U.S. Army Corps 
of Engineers. Maritime Administration, 
and National Transportation Safety 
Board may be allowed in the pilothouse 
or upon the navigation bridge upon the 
responsibility of the master or pilot. 

PART 97-OPERATIOHS 

3. The authority citation for part 97 is 
revised to read as follows: 

Authority: 33 U.8.C. 1321(j); 48 U.S,C. 3308, 
6101; 49 U.S.a App. 1804; E.0. 11735, 38 PR 
21243; 3 CFR. 1971-1975 Comp., p. 793; EO. 
12234. 45 FR 58801, 3 CFR. 1980 Comp., p. 277; 
49 CFR 1.46. 

4. Section 97.10-6 is revised to read as 
follows: 

S 07.10-5 Persons esduded. 

Masters and pilots shall exclude from 
the pilothouse and navigation bridge 
while underway, all persons not 
connected with the navigation of the 
vessel. However, licensed officers of 
vessels, persons regularly engaged in 
learning the profession of pilot, officials 
of the United States Coast Guard, 

United States Navy, United States Coast 
and Geodetic Survey. U.S. Army Corps 
of Engineers. Maritime Administration^ 


and National Transportation Safety 
Board may be allowed in the pilothouse 
or upon the navigation bridge upon the 
responsibility of the master or pilot. 

Dated: October 15,1992. 

AX Mean. 

RearAdmirai US. Coast Guard. Chief, Office 
of Marine Safety. Security and En vironmenta! 
Protection. 

|FR Doc. 92-26893 Piled 11-4-92; 8:45 am) 
BILimO CODE 4t18-t4-«i 


DEPARTMENT OF COMMERCE 

Natlonai Oceanic and Atmospheric 
Administration 

50 CFR Part 226 

[Docket No. 920773-21731 

Designated Critical Habitat; 
Sacramento River Winter Run Chinook 
Salmon 

aoency: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
ACnOH: Notice of public hearings and 
extension of comment period. 

summary: On August 14. 1992, NMFS 
announced proposed regulations (57 FR 
36828) that would designate critical 
habitat for the Sacramento River winter- 
run Chinook salmon [Oncorhynchus 
tshawytscha) pursuant to the 
Endangered Species Act (ESA). The 
habitat proposed for designation 
includes (1) the Sacramento River from 
Keswick Dam. Shasta County (River 
Mile 0) at the westward margin of the 
Sacramento-San Joaquin Delta; (2) all 
waters from Chipps Island westward to 


Carquinez Bridge; (3) all waters of San 
Pablo Bay westward of the Carquinez 
Bridge: and (4) ail waters of San 
Francisco Bay from San Pablo Bay to the 
Golden Gate Bridge. NMFS has 
scheduled public hearings on the 
proposed rule and guidelines, and has 
extended the comment period. 
dates: Comments on the proposed rule 
and guidelines will be accepted until 
December 15,1992. Public hearings are 
scheduled as follows: 

1. November 16.1992, at 6-10 p.m.. 
Fresno, CA; 

2. November 17,1992, at 6-10 p.m., 
Sacramento, CA; 

3. November 18,1992, at 6-10 p.m.. 
Willows, CA: 

ADDRESSES: Send written comments to 
Dr. Michael Tillman, Acting Director. 
Office of Protected Resources, National 
Marine Fisheries Service, 1335 East- 
West Highway, Silver Spring. MD 20910. 

Hearings %vill be held at the following 
locations: 

1. Fresno, CA, Raisin-Almond Room. 
Holiday Inn Fresno Aiiport. 5090 East 
Clinton; 

2. Sacramento, CA. Auditorium. 
Department of Water and Natural 
Resources Bldg.. 1416 9th St; 

3. Willows. CA. Willows Veterans 
Memorial Halt 525 W. Sycamore St 

FOR FURTHER INFORMATION CONTACT, 
Margaret Lorenz (301) 713-2322. or Craig 
Wlngert (310) 980^ia 
Dated: October 30,1992. 

Nancy Poater, 

Acting Deputy Assistant Administrator for 
Fisheries. Notional Marine Fisheries Service. 
[FR Doc, 92-28854 Plied 11-4-02; 8:45 am) 
BILUNO COOC 3S10-22-N 
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DEPARTMENT OF AGRICULTURE 

Forms Under Review by Office of 
Management and Budget 

October 3a 1992. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.(1 
chapter 35) since the last list was 
published* This list is grouped into new 
proposals, revisions, extension, or 
reinstatements. Each entry contains the 
following infonnation: 

(1) Agency proposing the information 
collection; (2) Title of the information 
collection; (3) Form numberfs). if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total numl^r of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer. 
USDA. OIRM, room 404-W Admin* 

Bldg.. Washington. DC 20250, (202) 690- 
21ia 

Bevisioo 

• Forest Service 

National Survey of Forest-Land 

Ownership 
On occasion 


Individuals or households; Farms: 

Businesses or other for-profit; 
Non-profit institutions; Small businesses 
or organizations: 11,000 responses; 
2.750 hours 

Thomas W. Birch. (215) 975-4045 
Extension 

• Economic Research Service 

U.S. Milled Rice Distribution Survey 
Biennially 

Businesses or other for-profit; Small 
businesses or organizations: 

20 responses: 120 hours 
Nathan W. Childs. (202) 219-0840 

• National Agricultural Statistics 
Service 

Livestock Surveys 
Weekly; Monthly 

Farms; Businesses or other for-profit; 

128,050 responses; 23.880 hours 
Larry Cambrell. (202) 729-6778 

• Office of Public Affairs 

Survey of Broadcasters (Radio & TV) 

On occasion; Annually 
Individuals or households; Businesses or 
other for-profit; Non-profit 
institutions; Small businesses or 
organizations; 1.000 responses; 167 
hours 

Vic Powell. (202) 729-4330. 

Larry Roberson. 

Deputy Departmental Clearance Officer 
(FR Doc. 92-28807 Filed 11-4-92; ^45 am| 
WUJNQ COOC MIO-OI-M 


Animal and Plant Health Inspection 
Service 

(Docket No. 92-159-1] 

Receipt of Permit Applications for 
Release Into the Environment of 
Genetically Engineered Organisms 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 
action: Notice. 

summary: We are advising the public 
that nine applications for permits to 
release genetically engineered 
organisms into the environment are 


being reviewed by the Animal and Plant 
Health Inspection Service. The 
applications have been submitted in 
accordance with 7 CFR part 340, which 
regulates the introduction of certain 
genetically engineered organisms and 
products. 

addresses: Copies of the applications 
referenced in this notice, with any 
confidential business infonnation 
deleted, are available for public 
inspection in room 1141, South Building, 
U.& Department of Agriculture, 14th 
Street and Independence Avenue SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. You may obtain copies 
of the documents by writing to the 
person listed under FOR further 
INFORMATION CONTACT. 

FOR FURTHER INFORMATION CONTACT. 

Dr. Arnold Foudin, Deputy Director. 
Biotechnology Permits, Biotechnology. 
Biologies, and Environmental Protection. 
APHIS, USDA, room 859 Federal 
Building. 6505 Belcrest Road, 

Hyattsville, MD 20782, (301) 436-7812. 
SUPPLEMENTARY INFORMATION: The 
regulations in 7 CFR part 349 
^'Introduction of Organisms and 
Products Altered or Produced Through 
Genetic Engineering Which are Plant 
Pests or Which There is Reason to 
Believe Are Plant Pests,*^ require a 
person to obtain a permit before 
introducing (importing, moving 
interstate, or releasing into the 
environment) into the United States 
certain genetically engineered 
organisms and products that are 
considered 'Ye^ated articles.** The 
regulations set forth procedures for 
obtaining a permit for the release into 
the environment of a regulated article, 
and for obtaining a limited permit for 
the importation or interstate movement 
of a regulated article. 

Pursuant to these regulations, the 
Animal and Plant Health Inspection 
Service has received and is reviewing 
the following applications for permits to 
release genetically engineered 
organisms into the environment: 


AppicsSon Na AppScani 


ranawN ol pemVt 92-01S- Nexthap King Conpm, 
02 iwued on 04-30-92. 


Oats 

racaived 


Organismt 


Field last 
location 


09-15-92 


Soybean plants genetically eogin o eced to express 
Ih# enzyme S-eno4pynf«ry< NuUmale-Sphoaphale 
synthase (EPSPS) arto a metabolizvxi enzyme tor 
tolerance to the herttokSe gtyphoeate. 


Hawal 
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Appbcation No 

Applicant 

Date 

received 

Organisms 

Reid test 
location 

92-260-01. 

Rogers NK Seed Company.. 

09-16-92 

Petunia plants gentically engineered to express the 
dihydrofolate-4-reductase gene to nxxjity flower 
color. 

Florida. 

92-260-02 renewal of permit 91- 
151-01 iss4jed on 09-24-91. 

Monsanto Agricultural Company- 

09-16-92 

Soybean plants genetically engineered to express 
the enzyme 5-enolpyTuvyl sh(kjmate-3s>ho8phate 
synthase (EPSPS) and a metabolizing enzyme for 
tolerance to the herbictde glyphosate. 

Puerto Rico. 

92-261-01 renewal of permit 92- 
041-01 issued on 05-0^92. 

Mosanto Agricultural Company.— 

90-17-92 

Soybean plants genetically engineered to express 
the enzyme 5-enolpyruvyl shikimate*3-phosphate 
synthase (EPSPS) and a metabolizing enzyme lor 
tolerance to the herbicide glyphosate. 

Florida. Mino«s 

92-262-01 renewal of permit 92- 
017-03 issued on 05-14-82. 

Monsanto Agricuttural Company.. 

09-18-92 

Com plants geneticaily engineered to express a 
gene from BacHtus thuhngiensis subsp. kurstakJ 
(Btk) for resistance to lepidopteran insects. 

Hawaii. 

92-262-02 rer>ewal of permit 92- 
360-01 issued on 04-21-92. 

Monsanto Agricultural Company.. 

09-18-92 

Potato plants geneticalty engineered to express a 
gene from Badtka thuhngiensis subsp. tenethonis 
(Btt) for resistance to Colorado potato beetle, and 
the coat protein gene of potato virus Y (PVY) for 
resistance to PVY. 

Florida. Hawaii. 

09-265-01 renewal of permit 92- 
017-03 issued on 05-14-92. 

Monsanto Agricultural Company. 

09-21-92 

Com plants geneticalty engineered to express a 
gene from Bedtius thuhngiensis aubsp. kurstaki 
(Btk) for resistance to lepidopteran Insects. 

Hawaii. 

92-265-02 renewal of permit 92- 
017-03 issued on 05-14-92. 

Monsanto Agricultural Company- 

09-21-92 

Com plants genetically engineered to express a 
gene from Bedtius thuhngiensis subsp. kurstaki 
(Btk) for resistance to lepidoperan insects, and/or 
genes for tolerance to the herbicide glyphosate. 
and/or a beta-glucuronidase (QUS) gene as a 
marker. 

Hawaii. 

92-267-01 renewal of permit 91- 
326-03 Issued on 03-13-92. 

Monsanto Agricuftural Company-- 

09-23-92 

Tomato plants geneticatty engineered to express a 
coet protein of tomato yellow leaf curl viniS 
(TYLCV) for resistance to TYLCV.. 

Florida. 


Done in Washington, DC with 30th 
day of October 1992. 

Lonnie J. King, 

Acting Administrator, Animal and Plant 
Health Inspection Service. 

|FR Doc. 92-26886 Filed 11-4-62; 8:45 am] 

BILUNO COOC 3410-34-11 


Forest Service 

Tenderfoot Horse Resource Area; 
Idaho Panhandle National Forests, 
Kootenai and Shoshone Counties, 
Idaho 

action: Notice of intent to prepare an 
environmental impact statement. 

summary: The notice is hereby given 
that the Forest Service is gathering 
information in order to prepare an EIS 
(Environmental Impact Statement) for a 
proposal to harvest timber and build 
roads in the Tenderfoot Horse Resource 
Area. The area is located approximately 
4 air miles northeast of Coeur d'Alene. 
Idaho, from approximately the Canfield 
Butte area to the Bernard Peak area. 
Management activities would be 
administered by the Feman Ranger 
District of the Idaho Panhandle National 
Forests in Kootenai and Shoshone 
Counties. Idaho. This EIS will tier to the 
Forest Plan (September 1987) which 
provides the overall guidance (Goals. 
Objectives. Standards and Guidelines, 
and Management Area direction) in 
achieving the desired future condition 


for this area. The purpose and need for 
the proposed action are to (1) Treat 
areas infected by root disease and 
insect infestation: (2) Improve age>class 
distribution in the area; and (3) 
Contribute to the District's share of the 
Forests' Allowable Sale Quantity. 

The Forest Service also serves notice 
that the agency is seeking information 
and comments from Federal. State, and 
local agencies and other individuals or 
organizations who may be interested in 
or affected by the proposed action. This 
input will be used in preparing the Draft 
EIS. This process will include: 

1. IdentiHcation of potential issues. 

2. Identification of issues to be 
analyzed in depth. 

3. Elimination of insignificant issues 
or those which have been covered by a 
relevant previous environmental 
analysis. 

4. Identification of additional 
reasonable alternatives. 

5. Identification of potential 
environmental effects of the 
alternatives. 

6. Determination of potential 
cooperating agencies and task 
assignments. 

The agency invites written comments 
and suggestions on the issues and 
management opportunities in the area 
being analyzed. For most effective use. 
comments should be sent to the agency 
within 45 days from the date of 
publication in the Federal Register. 
Written comments concerning the scope 


of the analysis must be received within 
45 days from the date of publication in 
the F^eral Register. 

ADDRESSES: Send written comments to 
District Ranger, Feman Ranger District, 
2502 E. Sherman Avenue, Coeur d'Alene. 
ID 83814. 

FOR FURTHER INFORMATION CONTACT: 

Questions about the proposed action 
and environmental impact statement 
should be directed to Patrick Sheridan. 
Planning Staff Officer. Feman Ranger 
District, Idaho Panhandle National 
Forests. 2502 East Sherman Avenue. 
Coeur d'Alene. ID 83814. Phone: (208) 
765-7381. 

SUPPLEMENTARY INFORMATION: The 

Forest Plan provides the overall 
guidance for management activities in 
the potentially affected area through Its 
Goals, Objectives, Standards and 
Guidelines, and Management Area 
direction. The potentially affected area 
is within the following Management 
Areas: 

Management Area 2: Consists ol^nds 
designated for timber production. 
goals are to manage those lands suitable 
for timber production for the long-term 
growth and production of commercially 
valuable wood products as well as 
provide for soil and water protection, 
wildlife habitat, dispersed relation 
opportunities and visual quality. 

Management Area 4: Consists of 
designated for timber production within 

big-game winter range. The goal is to 
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manage big-game winter range to 
provide forage to support projected big- 
game habitat needs, through scheduled 
timber harvest and permanent forage 
areas. 

Management Area 6: Consists of lands 
designated for management of big-game 
summer range, to provide sufficient 
habitat to support projected elk 
populations, and to provide for the long¬ 
term gorwth and pix^uction of wood 
products. 

Management Area 9: Consists of non¬ 
forest lands or lands not capable of 
timber production. Management goals 
are to maintain and protect existing 
improvements and resource productive 
potentials. 

Management Area 2$: Consists of 
primary riparian areas. The goal is to 
manage riparian areas to feature 
riparian dependent resources (fish, 
water quality, maintenance of natural 
channels, and certain vegetation and 
wildlife communities) while producing 
other resource outputs. 

Management Area 19: Consists of 
lands to be managed for semi-primitive 
recreation and timber production. 
Management goals are to manage the 
semi-primitive recreation setting in a 
near-natural appearing condition while 
managing wildlife habitat and the 
timber resource through scheduled low 
levels of timber harvest within minimum 
standard interior roads. 

A range of alternatives will be 
wnsidered. One of these will be the 
*'no-action** alternative, in which current 
management of the area would continue, 
and timber harvest and associated road 
building would be deferred. Other 
alternatives will examine the effects of 
timber harvest, varying in the volume 
narx'ested. silvicultural systems, and 
miles of road construction. 

The Forest Service will analyze and 
document the direct, indirect, and 
cumulative environmental effects of the 
alternatives. 

Public participation will be important 
during the analysis. People may visit 
jvith Forest Service ofHcials at any time 
during the analysis and prior to the 
decision, however, two periods of time 
are specifically identified for the receipt 
of comments: During the scoping 
Pj^oss. and in the review of the Draft 
(February, 1994). 

During the scoping process, the Forest 
^rvice is seeking information and 
Comments from Federal. State, and local 
agencies and other individuals or 
organizations who may be interested in 
by the proposed action. 

Meetings with area residents, 
^anhtations, and other agencies will 
oe scheduled as needed. 


The draft environmental impact 
statement (DEIS) is expected to be 
available for public review in February, 
1994. After a 45-day public comment 
period, the comments received will be 
analyzed and considered by the Forest 
Service In preparing the final 
environmental impact statement (FEIS). 
The FEIS is scheduled to be completed 
by June, 1994. The Forest Service will 
respond to the comments received in the 
FEIS. The District Ranger is the 
responsible official for this EIS. and will 
make a decision regarding this proposal 
considering the comments and 
responses, environmental consequences 
discussed in the FEIS. and applicable 
laws, regulations, and policies. The 
decision and reasons for the decision 
will be documented in a Record of 
Decision. 

Dated: October 22,1992. 

Donald). Bright. 

District Ranger Feman Ranger District, 

Idaho Panhandle National Forests, 

[FR Doc. 92-26087 Filed 11-4-92; 8:45 am) 
BUJJNQ COOe 3410-11-11 


Thnber Bridge Research Joint Venture 
Agreements; Solicitation of 
Appiications and Application 
Guidelines 

Program Description 
Purpose 

The Federal Highway Administration 
and the USDA. Forest Service, Forest 
Products Laboratory (FPL), are working 
cooperatively under Public Law 102-240, 
The Intermodal Surface Transportation 
Efficiency Act (ISTEA) of 1991, on 
Research for the development of wood 
in transportation structures. 

The FTL is now inviting proposals for 
specific areas of the research under the 
authority of the Food Security Act of 
1985 (7 U.S.C 3318(b) and will award 
competitive Research joint Venture 
Agreements for cooperative research 
related to wood in transportation 
structures. The specific research areas 
are stated within this announcement. 

Eligibility 

Proposals may be submitted by any 
Federal Agency, university, private 
business, nonprofit organization, or any 
research or engineering entity. 

An applicant must qualify as a 
responsible applicant in order to be 
eligible for an award. To qualify as 
responsible, an applicant must meet the 
following standards: 

(a) Adequate financial resources for 
performance, the necessary experience, 
organizational and technical 
qualifications, and facilities, or a firm 


commitment, arrangement, or ability to 
obtain same (including any to be 
obtained through 8ubagreement(8)): 

(b) Ability to comply with the 
proposed or required completion 
schedule for the project; 

(c) Adequate financial management 
system and audit procedures that 
provide efficient and effective 
accountability and control of all funds, 
property, and other assets: 

(d) Satisfactory record of integrity, 
judgment, and performance, including, in 
particular, any prior performance under 
grants, agreements, and contracts from 
the Federal government; and 

(e) Otherwise be qualified and eligible 
to receive an award under the 
applicable laws and regulations. 

Available Funding 

Available funding is shown under the 
specific research areas, below. The FPL 
vrill reimburse the cooperator not-to- 
exceed eighty percent (80%) of the total 
cost of the research. Indirect costs will 
not be reimbursed to State Cooperative 
Institutions. State Cooperative 
Institutions are designated by the 
following: 

(a) The Act of July 2,1862 (7 U.S.C. 

301 and the following), commonly 
known as the First Morrill Act; 

(b) The Act of August 30,1890 (7 
U.S.C. 321 and the following), commonly 
known as the Second Morrill Act. 

^ including the Tuskegee Institute; 

(c) The Act of March 2.1887 (7 U.S.C. 
361a and the following), commonly 
known as the Hatch Act of 1887; 

(d) The Act of May 8.1914 (7 U.S.C, 

341 and the following), commonly 
known as the Smith-Lever Act; 

(e) The Act of October 10.1962 (16 
U.S.C. 582a and the following), 
commonly known as the Mclntire- 
Stennis Act of 1962; and 

(f) Sections 1429 through 1439 (Animal 
Health and Disease Research), sections 
1474 through 1483 (Rangeland Research) 
of Public Law 95-113. as amended by 
Public Law 97-98. The institution may 
contribute the indirect costs as Its 
portion of the total cost of the research. 

Definitions 

' (a) Grants and Agreements Officer 
means the Grants and Agreements 
Officer of the FPL and any other officer 
or employee of the Department of 
Agriculture to whom the authority 
involved may be delegated. 

(b) Awarding Official means the 
Grants and Agreements Officer and any 
other officer or employee of the 
Department of Agriculture to whom the 
authority to issue or modify awards has 
been delegated. 
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(c) Budget Period means the interval 
of time (usually twelve months) into 
which the project period is divided for 
budgetary and reporting purposes. 

(d) Department or USDA means the 
U.S. Department of Agriculture, 

(e) Research Joint Venture Agreement 
means the award by the Grants and 
Agreements Officer or his/her designee 
to a cooperator to assist in meeting the 
costs of conducting, for the benefit of the 
public, an identified project which is 
intended and designed to establish, 
discover, elucidate, or confirm 
information or the underlying 
mechanisms relating to a research 
problem area identified herein. 

(f) Cooperator means the entity 
designated in the Research Joint Venture 
Agreement award document as the 
responsible legal entity to whom a 
Research Joint Venture Agreement is 
awarded. 

(g) Methodology means the project 
approach to be followed to carry out the 
project. 

(h) Peer review group means an 
assembled group of experts or 
consultants qualified by training and/or 
experience in particular scientific or 
technical-field to give expert advice on 
the technical merit of grant applications 
in those fields. 

(i) Principal Investigator means an 
individual who is responsible for the 
scientific and technical direction of the 
project, as designated by the cooperator 
in the application and approved by the 
Grants and Agreements Officer. 

(j) Project means the particular 
activity within the scope of one or more 
of the research areas identified herein. 

(k) Project Period means the total time 
approved by the Grants and Agreements 
Officer for conducting the proposed 
project as outlined in an approved 
application or the approved portions 
thereof. 

(l) Research means any systematic 
study directed toward new or fuller 
knowledge of the subject field. 

Areas 

Proposals are currently being solicited 
in the following areas; 

(a) Evaluate the economics of timber 
bridges: This project will develop initial * 
cost, life cycle cost, and design life 
comparisons of timber bridge 
superstructures compared to steel and 
concrete superstructures. It will present 
comparisons on a regional basis, be 
national in scope, and will be exclusive 
of timber bridges constructed through 
demonstration programs of the USDA or 
the Federal Highway Administration. 
Total estimated cost: $78,750; 80% of 
total cost allowed: $63,000. 


(b) Accelerated laboratory testii^ of 
new wood preservatives: This project 
will involve testing of 4-5 new wood 
preservatives that currently show 
promise for bridge applications but have 
not been fully evaluated got all wood 
species that could be used in bridges. 
Accelerated laboratory testing will be 
conducted to determine efficacy afid 
suitability for several softwood and 
hardwood species that are being 
considered for use in timber bridges. 

Two agreements will be awarded: One 
agreement will be for accelerated testing 
of treated specimens in soil contact 
Total estimated cost: $62,500; 80% of 
total cost allowed: $50,000. The second 
agreement will be for pure culture 
testing of treated specimens. Total 
estimated cost: $50,000; 80% of total cost 
allowed: $40,000. 

(c) Development of treatments and 
methods for field treating bridge 
members: This project will develop 
preservative formulae, and procedures 
for effectively treating field cuts, bore 
holes and other breaks in preservative 
treatment encountered during bridge 
construction and maintenance 
operations. Total estimated cost: 

$87,500; 80% of total cost allowed: 
$70,000. 

(d) Develop guidelines for the design 
and application of waterproof asphalt 
wearing surfaces for timber decks: This 
project will examine the behavioral 
characteristics of various types of 

- timber deck systems and develop 
recommendations for the design and 
application of waterproof asphalt 
wearing surfaces using membranes and/ 
or geotextile fabrics. Total estimate cost: 
$70,000; 80% of total cost allowed: 
$56,000. 

(e) Develop methods for the in-place 
evaluation of timber bridges usii^ stress 
wave technology: This project will 
develop guidelines for applying existing 
stress wave technology to the in-place 
evaluation of timber bridges. It will 
develop and present guidefines for 
equipment use. interpretive procedures, 
procedural guidelines for assigning 
design values to in-place wood 
members, and assessing the in-place 
capacity. One agreement, to be 
conducted in two phases, will be 
awarded. The first phase will focus on 
development and evaluation of methods 
for in-place bridge inspection. Phase two 
efforts will be aimed at field evaluation 
and application of non-destructive 
testing methods. Total estimated cost: 
$131,250; 80% of total cost allowed: 
$105,000. 

(f) Develop standard plans and 
specifications for timber bridge 
superstructures: This project will 
develop standard design plans and 


construction specifications for several or 
all of the following timber bridge 
superstructures: glulam beams with 
transverse glulam deck, longitudinal 
glulam deck, longitudinal stress- 
laminated deck, longitudinal spike- 
laminated deck, longitudinal nail- 
laminated deck, and timber decks on 
steel beams. Total estimated cost: 
$113,750; 80% of total cost allowed: 
$91,000.00. 

Programmatic Contact 

For additional information, contact 
John G. Bachhuber. USDA, Forest 
Service, Forest Products Laboratory, 

One Gifford Pinchot Drive, Madison. WI 
53705-2398. 

Proposal Preparation 
Application Materials 

An Application Kit and a copy of this 
solicitation will be made available upon 
request. The kit contains required forms: 
certifications, and instructions for 
preparing and submitting agreement 
applications. Copies of the Application 
Kit and this solicitation may be 
requested from: Grants and Agreements, 
USDA, Forest Service. Forest Products 
Laboratory. One Gifford Pinchot Drive, 
Madison. WI 53705-2398. Telephone 
Number (608) 231-9282. 

Proposal Format 

(a) Proposal Cover Page 

(1) Form CSRS-661. Application for 
Fun^ng, must be completed in its 
entirety. The program to which you are 
applying is “Wood in Transportation 
Structures.** The Program Numbers and 
Areas are as follows: 

(o) Evaluate the Economic of Timer 
Bridges; 

(h) Accelerated Laboratory Testing of 
New Wood Preservatives; 

(c) Development of Treatments and 
Methods of Field Treating Bridge 
Members; 

(d) Develop Guidelines for the Design 
and Application of Waterproof Asphalt 
Wearing Surfaces for Timer Decks: 

(e) Develop Methods for the In-Place 
Evaluation of Timber Bridges Using 
Stress Wave Technology; and 

(/) Develop Standard Plans and 
Specifications for Timber Bridge 
Superstructures. 

(2) One copy of Form CSRS-661 must 
contain the pen-and-ink signatures of 
the proposing Principal Investigatons) 
and the Authorized Organizational 
Representative who possesses the 
necessary authority of commit the 
applicant entity’s time and other 
relevant resources. Investigators who« o 
not sign the cover sheet will not be 
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listed on the awards documents in the 
event an award is made. 

(b) Project Summary 

Each proposal must contain a project 
summary which may not exceed 2 
single- or double-spaced pages in length. 
This summary is not intended for the 
general reader; consequently, it may 
contain technical language, llie project 
summary should be a self-contained, 
specific description of the activity to be 
undertaken and should focus on: 

(1) Overall project goal(s] and 
supporting objectives; and 

(2) Plans to accomplish project goal(s). 

(c) Project Description 

The specific aims of the project 
description may not exceed 15 single- or 
double-spaced pages and must contain 
the following components: 

(1) Introduction, A clear statement of 
Ihe long-term goal(s) and supporting 
objectives of the proposed project 
should preface the project description. 
The most significant published works in 
the Field under consideration, including 
work of key project personnel on the 
current proposal, should be reviewed. 

All work cited, including that of key 
personnel, should be cited. 

(2) Experimental plan. The 
hypotheses or questions being asked 
and the methodology to be applied to 
the proposed project should be slated 
explicitly and must include: 

(i) A description of the investigations 
and/or experiments proposed and the 
Bequence in which the investigations 
and/or experiments are to be performed; 

(ii) Techniques to be used in carrying 
out the proposed project, including the 
teasibility of the techniques; 

(iii) Results expected; 

(iv) Kfeans by which experimental 
oata will be interpreted or analyzed; 

(v) Pitfalls that may be encountered; 

(vij Limitations to proposed 

procedures; and 

(yii) Tentative schedule for conducting 
|oa)or steps involved in these 
•nyesligalion/experiments. 

In describing the experimental plan, 
oe applicant must explain fully any 
*oatenals. procedures, situations, or 
activities that may be hazardous to 
^rsonnel (whether or not they are 
irectly related to a particular phase of 
e proposed project), along with an 
me of precautions to be exercised to 
^ia%rd7 "'i^igate the effects of such 

Wl Facilities and Equipment 
All facilities and major items of 
^“'Pment that are available for use or 
gnn^nt to the proposed research 
ct during the requested period of 


support should be described. In 
addition, items of nonexpendable 
equipment necessary to conduct and 
successfully conclude the proposed 
project should be listed. 

(e) Collaborative Arrangements. 

If the nature of the proposed project 
requires collaboration or 
subcontractural arrangements with 
other scientists, corporations, 
organizations, agencies, or entities, the 
applicant must identify the collaborator/ 
subcontractor and provide a full 
explanation of the nature of the 
relationship. Evidence (i.e.. letters of 
intent) should be provided to assure 
peer reviewers that the collaborator 
have agreed to render this service. 

(f) Vitae, Publications and Conflicts of 
Interest Lists 

Curriculum vitae. A curriculum vitae 
should be included for each key person 
associated with the project. The vitae 
must be limited to a presentation of 
credentials related to the study, and 
must be no more than two pages each in 
length, excluding the publications lists. 

Publications lists. A chronological list 
of all publications in referenced journals 
during the past five years, including 
those in press, must be provided for 
each key project person from whom a 
curriculum vitae is provided. The list 
should follow a format used in journals. 
In cases where key individuals do not 
publish in journals, a chronological list 
of work for the past five years may be 
provided in lieu of the list of 
publications. 

Conflicts of interest list. To assist 
program staff in excluding from proposal 
review individuals who have conflicts of 
interest with project personnel, a list of 
the following individuals should be 
appended for each project person; 

(1) Collaborators on research projects 
within the past five years; 

(2) Co-authors on publications issued 
within the past five years; 

(3) Thesis or postdoctoral advisorys 
within the past five years; and 

(4) Graduate students or postdoctoral 
associates within the past five years. 

(g) Budget 

A detailed budget is required for each 
year of requested support. In addition, a 
summary budget is required detailing 
requested support for the overall project 
period. Form CSRS--55, Budget, must be 
used for this purpose. A copy of Form 
CSRS-55, along with instructions for its 
completion, is contained in the 
Application Kit and may be reproduced 
as needed. 

Funds may be requested under any of 
the categories listed on Form CSRS-55. 


provided that the item or service for 
which support is requested is identified 
as necessary for successful conduct of 
the proposed project, is allowable under 
the authorizing legislation, the 
applicable Federal cost principles, and 
these guidelines, and is not prohibited 
under any applicable Federal statute. 

Salaries of project personnel who will 
be working on the project may be 
requested in proportion to the effort they 
will devote to the project. 

All salaries and wages, 
nonexpendable equipment, foreign 
travel, and **AI1 Other Direct Costs** for 
which support is requested must be 
itemized and justified on separate sheet 
of paper placed immediately behind the 
Form CSRS-55. 

(h) Current and Pending Support 

Each applicant must complete Form 
CSRS-663, Current and Pending Support, 
a copy of which is contained in the 
Application Kit. The purpose of this 
form is to identify any other current 
public or private research support 
(including in-house support) to which 
key personnel identified in the proposal 
have committed portions of their time, 
whether or not salary support for 
personnel involved is included in the 
proposed budget. Analogous information 
must be provided for any pending 
proposals that are being considered by. 
or which will be submitted in the near 
future to, other possible sponsors. 
Concurrent submission of identical or 
similar project to other possible 
sponsors will not prejudice the review 
or evaluation of a project. However, a 
proposal that duplicates or overlaps 
substantially with a proposal funded or 
that will be funded by another sponsor 
will not be funded. 

(i) Appendices 

Each project description is expected 
to be complete. However, if the 
inclusion of additional information is 
necessary to ensure the equitable 
evaluation of the proposal (e.g., 
photographs that do not reproduce well, 
reprints, and other pertinent materials 
that are unsuitable for inclusion in the 
text of the proposal); the number of 
copies of additional information should 
match the number of copies of the 
application submitted. Extraneous 
materials will not be used in the 
evaluation process. 

(j) Organizational Management 
Information 

Specific management information 
relating to an applicant entity must be 
submitted on a one-time basis prior to 
the award if the proposed cooperator 
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has not received other awards from FPL 
and such information was not 
previously submitted. FPL will request 
management infoiTnatioQ (e.g.« bank 
references^ frnanda) statements, 
statements ol purpose, etc.) from **new** 
cooperators once a propoea) has been 
recommended for funding. 

Proposal Submisakni 

Whot to SubmJt 

An original and five copies of a 
proposal must be submitted. Each copy 
of each proposal must be stapled 
securely In the upper left-hand corner 
(Do not bind). All copies of the proposal 
must be submitted in one padcage. 

Where and When to Submit 

Proposals submitted thnnigh the 
regular mall must be postmarked by 
December 31,1982. and should be sent 
to the following address: Grants and 
Agreements Ofiker, USOA, Forest 
Service, Forest Products Laboratory, 
One Gifford Pinchol Drive, Madison, W1 
53705-2308, Telephone (609) 231-0282. 
Proposals not sent through the regular 
mail must be brou^t to the above 
address by Decensber 31,1902. 

Proposal Review, Evahtatiofi, and 
Disposition 

ProposoJ Review 

All proposals received wiU be 
acknowledged Prior to technical 
examination, a preliminary review will 
be made for responsiveness to this 
solicitation. Proposals that do not fall 
within solicitation guidehnes will be 
eliminated from competition and will be 
returned to the applicant All accepted 
proposals will be re%riewed by the 
Grants and Agreements 
qualified officers or employees of the 
Department, and by peer panel(t) of 
scientists or others who are reco^zed 
speciahats in the areas covered by the 
proposals. Peer panels will be selected 
and organized to provide maximum 
expertise and obfecttve Judgment in the 
evaluation of proposals. 

Evaluation Criteria 

The peer review panel(s) will take 
into account the fa)lo%ving mteria in 
carrying out its review of responsive 
proposals submitted 

(a) Scientific merit of proposaL 

(1) Conceptual adequacy of 
hypothesis; 

(2) Clarity and delineation of 
objectives; 

(3) Adequacy of the description of the 
undertaking and suitability and . 
feasibtbty ^ melhodolom 

(4) Demonstraikm of iSoUiibillty 
through preliminary data; 


(5) Probability of success of project; 

(6) Novelty, uniqueness, and 
orighnality. 

(b) Qualifications of proposed project 
personnel and adequacy of focilities. 

(1) Training and demonstrated 
awareness of previous and alternative 
approaches to the problem identified in 
the proposal and performance record 
and/or potential for future 
accomplishments; 

(2) Time allocated for specific 
attainment of objectives; 

(3) Insbtational experience and 
competence in subject area; and 

(4) Aderpiacy of-available or 
obtainable support personnel, facilities, 
and instrumentation. 

Proposal Disposition 

When the peer review paneHs) has 
completed its deliberations, the USDA 
program staff, based on the 
recommendations of the peer review 
panei(8). will recommend to the 
Awarding Official that the project be (a) 
approved for support from currently 
available funds or |b) declined due to 
insufficient funds or unfavorable review. 

USDA reserves the right to negotiate 
with the Principal investigator a^/or 
the submitting entity regarding project 
revisions (e.g., reduction in cope of 
work), funding leveL or period of 
support prior to recocmieDdiiig any 
project ^ funding. 

A proposal may be withdrawn at any 
time before a final fimefing deciston is 
made. One copy of each proposal that is 
not selected for funding (including those 
that are withdrawn) will be retained by 
USDA for one year, and remaining 
copies will be destroyed 

SupploBisntary InfoanatioD 

Grant A wards 

Within the fimit of funds available for 
such purpose, the awardiiig official ^all 
make awards to those responsible 
eligible applicanfs whose proposals are 
ju^ed most meritorious ond^ the 
evahiatioc criteria and procedures set 
forth in this solicitation and application 
guidelines. 

The date specified by the awarding 
official as the beginning of the project 
period shall not later than Mar^ 15, 
1993. 

All funds awarded shall be expended 
only for the purpose for which the funds 
are awarded in accordance with the 
approved application and budget, the 
terms and conditions of any resulting 
award, and the applicable Federal cost 
principles. 


Obligotioo of the Federal Govemmeni 

Neither the approval of any 
application nor the award of any 
Research Joint Venture Agreement 
commits or obligates the United States 
in any way to provide further support of 
a project or any portion thereof. 

Other Conditions 

The FPL may. with respect to any 
class of awards, impose additional 
conditions prior to or at the time of any 
award, when, in the FFL'a fuc^ent, 
such conditions are necessary to assure 
or protect advancement of the approved 
project, the interests of the public, or the 
conservation of Research )omt Venture 
Agreement funds. 

Done at Madisofu Wt OQ Ckrtober 23. 
Joki&Bachhahar, 

Grants and Agreements Officer. 

[PR Doc. 9^28220 Filed 11-4-92; 8:45 ami 
BMLLIIM COOK MtO-IMi 


D#fs9alloo of Authortly to Forest 
Si t pfvinofs, Sou th w este rn Ruqlon 


AOaiCV: Forest Service. USDA. 
ACnon; Notice; delegation of authority. 


summary: The Southwestern Region of 
the Poreat Service hereby gives notice ol 
the delegatioQ of authority by the 
Deputy Regional Forester to all Forett 
Supervisors to perform certain 
transactions related to the granting and 
terminating of easements on National 
Forest System lands. 
ePFECnvc OATC This policy was 
effective October 5,1992, 


FOR FURTHER IHFORMATIOR CORTACT, 

Questions about this policy should be 
addressed to Doug Salyer, Lands and 
Minerals, Forest Service, USDA, 517 
Gold Avenue SW^ room 5315, 
Albuquerque. New Mexico B7102 (505) 
842-3445. 


SUPPtJEMEitTARV IR F OR M ATIOH: PersuanI 
to 36 CFR 2512S2 and the delegatioo ol 
authority from the Chief of the Forest 
Service set forth in Forest Service 
Manual H 2731046,2732i>4, and 
2733046, the Deputy Regiooai Fotesler 
for the Southwestern Region hss 
determined that all National Fotesis in 
the Southwestern Region have sufficieiM 
lands staff expertise to permit the 
ddegation of authority to Forest 
Supervisors of those forests toe 
1. Prepare and approve environmci'i" 
assessment documents and decisi<m 
documents, excludfng Federal Lands 
Highway Projects, issue letters , 


and specificstkjos, and approve 
stipulatioos for appbestiona for 
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Df^partment of Transportation 
easements. 

2, Approve environmental assessment 
and decision documents: grant 
easements to public road agencies under 
the authority of the National Forest 
Road and Trails Act of October 13.1964 
(78 Stat. 1089:16 U.S.C. 533J: and 
terminate such easements with the 
consent of the grantee. 

3. Issue easements and reservations 
for construction and use of roads: 
execute stipulations: and terminate such 
easements on the occurrence of a fixed 
or agreed upon condition, event, or time 
when the easement, by its terms, 
provides for such termination, pursuant 
to the Federal Land Policy and 
Management Act of October 21,1976 (90 
Stat. 2743: 43 U.S.C. 1715). 

Dated: October 27,1992. 

R. Forrest Carpenter, 

Deputy Regional Forester. 

|FR Doc, 92-26844 Filed 11-4-92: 8:45 am) 
BtUJNQ CODE 9410-11^ 


COMMISSION ON CIVIL RIGHTS 

Agenda and Notice of Public Meeting 
of the North Dakota Advisory 
Committee 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the North Dakota 
Advisory Committee to the Commission 
will be held from 10 a.m. until 1 p.m. on 
Tuesday. November 24,1992. at the 
Radisson Inn, 800 So. 3d Street, in 
Bismarck. The purpose of this meeting is 
to brief Advisory ^mmittee members 
on Commission and regional activities, 
discuss current civil rights issues and 
plan for future activities. 

Persons desiring additional 
information should contact Acting 
Committee Chairperson. Betty L. Mills, 
or William F. Muldrow. Director of the 
Rocky Mountain Regional Division. (303) 
W6-1040 (TDD 303-865-1049). Hearing- 
impaired persons who will attend the 
meeting and require the services of a 
sign language interpreter, should contact 

*oe Regional Division at least five (5) 
working days before the scheduled date 
01 the meeting. 

The meeting will be conducted 
Pui^uant to the provisions of the rules 

n regulations of the Commission 

1992 Washington. DC. October 27, 


Csrol-Lee Hurley. 

Regional Programs Coordination Unit. 
PR Doc, 92-28800 Filed 11-4-92: 8:45 am) 
cooc tWS-OI-il 


DEPARTMENT OF COMMERCE 

Bureau of Export Administration 

Action Affecting Export Privileges; 
Donald Lynn Shetteiiy; Order Denying 
Permission To Apply for or Use Export 
Licenses 

In the matter of: Donald Lynn Shetterly. 
with addresses at 1419 Winding Way 
Anderson. Indiana 46011 and United Slates 
Federal Prison Camp P.O. Box 33 Terre 
Haute, Indiana 47808. 

On June 6,1991, Donald Lynn 
Shetterly was convicted in the United 
States District Court for the Southern 
District of Indiana of violating section 
2410(a) of the Export Administration Act 
of 1979, as amended (currently codified 
at 50 U.S.C.A. app. 2401-2420 (1991)) 
(EAA).‘ Section 11(h) of the EAA 
provides that, at the discretion of the 
Secretary of Commerce,* * no person 
convicted of a violation of the EAA. or 
certain other provisions of the United 
States Code, shall be eligible to apply 
for or use any export license issued 
pursuant to, or provided by. the EAA or 
the Export Administration Regulations 
(currently codified at 15 CFR parts 768- 
799 (1991)) (the Regulations), for a 
period of up to 10 years from the date of 
the conviction. In addition, any export 
license issued pursuant to the EAA in 
which such a person had any interest at 
the time of his conviction may be 
revoked. 

Pursuant to 55 770.15 and 772.1(g) of 
the Regulations, upon notification that a 
person has been convicted of violating 
the EAA, the Director, Office of Export 
Licensing, in consultation with the 
Director, Office of Import Enforcement, 
shall determine whether to deny that 
person permission to apply for or use 
any export license issued pursuant to. or 
provided by. the EAA and the 
Regulations and shall also determine 
whether to revoke any export license 
previously issued to such a person. 
Having received notice of Shetterly’s 
conviction for violating the EAA. and 
following consultations with the 
Director, Office of Export Enforcement, I 
have decided to deny Shetterly 
permission to apply for or use any 


* The Act expired on Seplembcr 30.1990. 
Executive Order 12730 (55 FR 40373. October 2. 
1990) invoked the International Emergency 
Economic Powers Act (50 U.S.C.A. 1701-1706 
(1991)). continuing in effect the Export 
Administration regulations and. to the extent 
permitted by law. the provisions of the Act. 

* Pursuant to appropriate delegations of authority 
that are reflected in the Regulations, the Director. 
Office of Export Licensing, in consultation with the 
Director. Office of Export Enforcement, exercises 
the authority granted to the Secretary by section 
11(h) of the EAA. 


export license, including any general 
license, issued pursuant to, or provided 
by. the EAA and the Regulations, for a 
period of 10 years from the date of his 
conviction. The 10-year period ends on 
June 6. 2(X)1.1 have also decided to 
revoke all export licenses issued 
pursuant to the EAA in which Shetterly 
had an interest at the time of his 
conviction. 

Accordingly, it is hereby Ordered. 

I. All outstanding individual validated 
licenses in which Shetterly appears or 
participates, in any manner or capacity, 
are hereby revoked and shall be 
returned forthwith to the Office of 
Export Licensing for cancellation. 
Further, all of Shetterly's privileges of 
participating, in any manner or capacity, 
in any special licensing procedure, 
including, but not limited to, distribution 
licenses, are hereby revoked. 

II. Until June 6. 2001, Donald Lynn 
Shetterly. 1419 Winding Way, Anderson, 
Indiana 46011, and currently 
incarcerated at United States Federal 
Prison Camp, P.O. Box 33, Terre Haute. 
Indiana 47808, hereby is denied all 
privileges of participating, directly or 
indirectly, in any manner or capacity, in 
any transaction in the United Stales or 
abroad involving any commodity or 
technical data exported or to be 
exported from the United States, in 
whole or in part, and subject to the 
Regulations. Without limiting the 
generality of the foregoing, participation, 
either in the United States or abroad, 
shall include participation, directly or 
indirectly, in any manner or capacity; (i) 
As a party or as a representative of a 
party to any export license application 
submitted to the Department: (ii) in 
preparing or filing with the Department 
any export license application or 
request for reexport authorization, or 
any document to be submitted 
therewith: (iii) in obtaining from the 
Department or using any validated or 
general export license, reexport 
authorization, or other export control 
document: (iv) in carrying on 
negotiations with respect to, or in 
receiving, ordering, buying, selling, 
delivering, storing, using, or disposing of, 
in whole or in part, any commodities or 
technical data exported or to be 
exported from the United States and 
subject to the Regulations: and (v) in 
financing, forwarding, transporting, or 
other servicing of such commodities or 
technical data. 

III. After notice and opportunity for 
comment as provided in 5 770.15(h) of 
the regulations, any person, firm, 
corporation, or business organization 
related to Shetterly by affiliation, 
ownership, control, or position of 
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responsibility in the conduct of trade or 
related services may also be subject to 
the provisions of this Order. 

IV. As provided in S 787.12(a) of the 
regulations, without prior disdosure of 
the facta to and specific authorization of 
the Office of Export Licensing, in 
consultation with the Office of Export 
Enforcement, no person may directly or 
indirectly, in any manner or capacity: (i) 
Apply for, obtain, or use any license, 
Shipper's Export Declaration, bill of 
lading, or other export control document 
relating to an export or reexport of 
comme^ities or technical data by. to, or 
for another person then subject to an 
order revoking or denying his export 
privileges or then excluded from 
practice before the Bureau of Export 
Administration; or (H) order, buy, 
receive, use, sell, deliver, store, dispose 
of. forward, transport, finance, or 
otherwise service or participate: (a) In 
any transaction which may involve any 
commodity or techmcal data exported or 
to be exported from the United States: 

(b) in any reexport thereof; or (c) in any 
other transaction which is subject to the 


Export Administration regulations, if the 
person denied export privileges may 
obtain any benefit or have any interest 
in. directly or indirectly, any of these 
transactions. 

V. This Order is effective immediately 
and shall remain in effect until June 6, 
2001 . 

VI. A copy of this Order shall be^ 
delivered to Shetterly. This Order shall 
be published in the Federal Register. 

Dated: October 27,1902. 
lain S. Baird, 

Director, Office of Export Licensing. 

[FR Doc. 02^26796 Piled 8:45 ain| 

BiLUPto COOS ssto-err-M 


International Trade Administration 

Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity To Request 
Administrative Review 

agency; International Trade 
Administration/Import Administration 
Department of Commerce. 


action: Notice of opportunity to request 
administrative review of antidumping or 
countervailing duty order, finding, or 
suspended investigation. 


Background 

Each year during the anniversary 
month of the publication of an 
antidumping or countervailing duty 
order, finding, or suspension of 
investigation, an interested party as 
defined in section 771(9) of the Tariff 
Act of 1930 may request, in accordance 
with i 353^ or 355.22 of the Commerce 
Regulations, that the Department of 
Commerce ("the Department*') conduct 
an administrative review of that 
antidumping or countervailing duty 
order, finding, or suspended 
investigation. 

Opportunity to Request a Review 

Not later than November 3a 1992, 
interested parties may request 
administrative review of the following 
orders, findings, or suspended 
investigations, with anniversary dates in 
November for the following periods. 


Antidumoine CXity Proceedings 

Period 

Arger>Sna: 



ll/OI/St-XVSWW 

rvwvr wwm%i . — .. — . 

Argentkwt 

tt/0t/S1-W3t/S? 

Japan: 

t1/C1/91-t0/31/9e 

Japan: 

1W01/91-W3V32 

Jap^ 

11/0t/9t-t0/31/a? 

Geneeny: 


The Republic ol Smgapm 


The Peopis^s Repubic ol China: 

_ 

07AKVSt-g>/y»/S2? 

Jeparr. 

Cectaln Mnlim fA-*58S-0S01 

Suspension Agreements 



1t/Ot/St-KV3t'3^ 

ArgenSna: 

Countefvaiiing Dufy Proceedings 

PW.4 UZ/vniaM Arwsatan 




VAAUVn ItJAIMI3 WlQ f OAUW rTWRlWW \nnAni m W 

ArgenOrta' 

rwi I in 





Peru; 

DelOfTr>ed Sleel Concrete Mrksarq Bei lC-333-502). . .... - .—. 

ar/at/9i-t2/3t/9t 


In accordance with 353.22(8) and 
355.22(a) of the Commerce regulations, 
an interested party may request in 
writing that the Secretary conduct an 
administrative review of specified 
individual producers or resellers 
covered by an order, if the requesting' 
person states why the person desires the 
Secretary to review th^ particular 
producers or resellers, if the interested 
party IntesKls for the Secretary to review 
sales of merchandise by a rosier (or a 


producer if that producer also resells 
merchandise from other suppliers) 
which was produced in more than one 
country of origin, and each counby of 
origin is subject to a seperate order, 
then the interested par^ must state 
specifically which reseller(s) and whicb 
countries ^ origin for each reseller the 
request is intended to cover. 

Seven copies of the request should be 
submitted to the Assistance Secretary 
for Import Administratiofi, Internationa] 


Trade Administration, room B-OOa U.S. 
Department of Comroeree, Washfegt^* 
DC 20230. Further, In accordance with 
§ 353.31 or ( 35S31 of the Commerce 
Regulations, a copy of each request must 
be served on every pa^ on the 
Department's service list 
The Department will publish in the 
Federal Register a notice of "Initiation 
of Antidumping (Countervailing) Duty 
Administrative Review**, for requests 
received by November 3a 1992. 
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If the Department does not receive, by 
November 30.1992. a request for review 
of entries covered by an order or finding 
listed in this notice and for the period 
identified above, the Department will 
instruct the Customs Service to assess 
antidumping or countervailing duties on 
those entries at a rate equal to the cash 
deposit of (or bond for) estimated 
antidumping or countervailing duties 
required on those entries at the time of 
entry, or withdrawal from warehouse, 
for consumption and to continue to 
collect the cash deposit previously 
ordered. 

This notice is not required by statute, 
but is published as a service to the 
international trading community. 

Dated: October 30.1992. 

)osepb A. Spetrini. 

Deputy Assistant Secretary for Compliance. 
|FR Doc. 92-20925 Filed 11-4-92. 8:45 amj 
StUJNQ COOC SSIfr-OS-U 


lA-357-4061 

Barbod Wire and Barbless Fencing 
Wire From Argentina; Intent To 
Revoke Antidumping Duty Order 

agency: International Trade 
Adminislration/Import Administration. 
Department of Commerce. 

ACnoM: Notice of Intent to revoke 
antidumping duty order. 

suawiAJiv: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping duty 
order on barbed wire and barbless 
fencing wire from Argentina. Interested 
parties who object to this revocation 
must submit their comments in writing 
no later than November 30.1992. 
trFECnvE date: November 5,1992. 
for further INFORMATION CONTACT: 

Robert Marenick, Office of Antidumping 
Compliance. International Trade 
Administration. U.S. Department of 
Commerce, Washington. DC 20230, 
lalephone: (202) 402-5253. 
^PPLEMENTARY INFORMATION: 

Background 

On November 13.1983. the 
^partment of Commerce (‘The 
J^partment**) published an antidumping 
outy order on barbed wire and barbless 
fencing ivire from Argentina (48 FR 

The Department has not received 
® f^uest to conduct an administrative 
jaview of this order for the most recent 
^^nsecutive annual anniversary 
njooths 

Department may revoke an 

duty order or finding if the 
f^crelary of Commerce concludes that It 
80 longer of interest to interested 


parties. Accordingly, as required by 
i 353.25(d)(4) of the Department's 
regulations, we are notifying the public 
of our intent to revoke this antidumping 
duty order. 

Opportunity to Object 

No later than November 30.1992, 
interested parties, as defined In 
S 353.2(k) of the Department’s 
regulations, may object to the 
Department's Intent to revoke this 
antidumping duty order. 

Seven copies of any such objections 
should be submitted to the Assistant 
Secretaiy for Import Administration. 
International Trade Administration, 
room B-099. U.S. Department of 
Commerce. Washin^on. DC 20230. 

If interested parties do not request an 
administrative review by November 30, 
1992, in accordance with the 
Department's notice of opportunity to 
request administrative review, or object 
to the Department's intent to revoke by 
November 30.1992, we shall conclude 
that the order is no longer of interest to 
interested parties and shall proceed 
with the revocation. 

This notice is in accordance with 19 
CFR 353.25{d)(4)(i). 

Dated: October 30.1992. 
joseph A Spetrini. 

Deputy Assistant Secretary for Compliance. 
|FR Doc. 92-28924 Filed 11-4-02; 8:45 am) 
«LUNQ CODE 95YO-OS-ai 


IA-570-8191 

Preliminary Determination of Sales of 
Less Than Fair Value FerrosHIcon from 
the People's Republic of China 

AGENCY: import Administration. 
International Trade Administration. 
Department of Commerce. 

EFFECmvE OATT. November 5.1992. 

FOR FURTHER INFORMATION CONTACT: 

Kimberly Hardin. Office of Antidumping 
Investigations. Import Administration, 
U.S. Department of Commerce. 14th 
Street and Constitution Avenue. NW., 
Washington. DC 20230: telephone (202) 
482-0371. 

PREUMINARY DETERMINATION: We 
primarily determine that feirosilicon 
from the People's Republic of China 
(PRC) is being, or is likely to be. sold in 
the United States at less than fair value, 
as provided in section 733 of the Tariff 
Act of 1930. as amended (the Act). 

Case History 

Since the notice of initiation on June 
11, \WZ (57 FR 27021. June 17,1992). the 
following events have occurred. 


On July 8,1992, the International 
Trade Commission (ITC) issued an 
affirmative preliminary determination. 

On June 15,1992, we sent a cable to 
the American Embassy in Beijing 
requesting the identity of any PRC 
companies that produce and/or export 
the subject merchandise to the United 
States. On June 23.1992. we sent an 
antidumping survey to the Ministry of 
Foreign Economic Relations & Trade 
(MOFERT), China Chamber of 
Commerce of Exporters A Importers of 
Metals and Minerals (the Chamber), and 
to the Embassy of the PRC in 
Washington. DC 

On July 14.1992, wc sent a follow-up 
cable to the American Embassy in 
Beijing inquiring whether it would be 
able to provide the information 
requested in the June 15,1992 cable. 

On July 21,1992. the Department 
presented its questionnaire to MOFERT, 
the Chamber, and to the Embassy of the 
PRC in Washington, DC in accordance 
with 19 CFR 353.31(b). We received no 
response to the questionnaire. 

We received no response to our 
cables or our questionnaire from any 
party. 

Scope of Investigation 

The product covered by this 
investigation is ferrosilicon. a ferroalloy 
generally containing, by weight, not less 
then four percent iron, more than eight 
percent but not more than 96 percent 
silicon, not more than 10 percent 
chromium, not more than 30 percent 
manganese, not more than three percent 
phosphorous, less than 2.75 percent 
magnesium, and not more than 10 
percent calcium or any other element 

Ferrosilicon Is a ferroalloy produced 
by combining silicon and iron through 
smelting in a submerged-arc furnace. 
Ferrosilicon is used primarily as an 
alloying agent In the production of steel 
and cast iron. It is also used in the steel 
industry as a deoxidizer and a reducing 
agent, and by cast iron producers as an 
inoculant 

Ferrosilicon is differentiated by size 
and by grade. The sizes express the 
maximum and minimum dimensions of 
the lumps of ferrosilicon found in a 
given shipment Ferrosilicon grades are 
defined by the percentages by weight of 
contained silicon and other minor 
elements. Ferrosilcon is most commonly 
sold to the iron and steel industries in 
standard grades of 75 percent and 50 
percent ferrosilicon. 

Calcium silicon, feirocalcium silicon, 
and magnesium ferrosilicon are 
specifically excluded from the scope of 
these investigations. Calcium silicon is 
an alloy containing, by weight not more 
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than five percent iron, GO to 65 percent 
silicon and 28 to 32 percent calcium. 
Ferrocalcium silicon is a ferroalloy 
containing by weight not less than four 
percent iron, 60 to 65 percent silicon, 
and more than 10 percent calcium. 
Magnesium ferrosilicon is a ferroalloy 
containing, by weight, not less than four 
percent iron, not more than 55 percent 
silicon, and not less than 2.75 percent 
magnesium. 

Ferrosilicon is classifiable under the 
following subheadings of the 
Harmonized Tariff Schedule of the 
United States (HTSUS): 7202.21.1000. 
7202.21.5000. 7202.21.7500. 7202.21.9000. 
7202.29.0010. and 7202.29.0500. The 
HTSUS subheadings are provided for 
convenience and customs purposes. Our 
written description of the scope of this 
investigation is dispositive. 

Period of Investigation 

The period of investigation (POI) is 
December 1.1991, through May 31.1992. 

Best Information Available 

We have determined, in accordance 
with section 776(c) of the Act, that the 
use of best information available is 
appropriate for sales of the subject 
merchandise in this investigation. In 
deciding to use best information 
available, section 776(c) provides that 
the Department may take into account 
whether the respondent was able to 
produce information requested in a 
timely manner and in the form required. 
In this case, exporters of ferrosilicon 
from the PRC did not respond to any 
request for information. 

As outlined in the **Case History’* 
section of this notice, the Department 
made several attempts to obtain 
information from the American Embassy 
of the PRC, from MOFERT, and from the 
Chamber. However, the Department 
received no information from any of 
these sources. Consequently, we based 
our preliminary determination in this 
investigation on best information 
available. As best information available, 
we used the highest margin listed in the 
notice of initiation for this investigation, 
which was based on the petition. 

Fair Value Comparisons 

To determine whether sales of 
ferrosilicon from the PRC were made a 
less than fair value, we compared the 
United States price ("USP”) to the 
foreign market value (**FMV”), as 
specified in the “United States Price** 
and ’’Foreign Market Value** sections of 
this notice. 

United States Price 

We based USP on BIA. which was 
information supplied by petitioners. 


Petitioners based their estimate of USP 
on the average U.S. f.o.b. import value of 
ferrosilicon for the period September 
1991 to February 1992. Petitioners made 
no adjustments to the estimated USP 
because they stated that they were 
unable to obtain information regarding 
foreign transportation costs. 

Foreign Market Value 

We based FMV on BIA, which was 
information supplied by the petitioner. 
Petitioners calculated FMV on the basis 
of the valuation of the factors of 
production for AIMCOR. a U.S. producer 
of ferrosilicon. In valuing the factors of 
production, petitioners used India as a 
surrogate country. For purposes of the 
initiation, we accepted India as having a 
comparable economy and being a 
significant producer of comparable 
merchandise, pursuant to section 
773(c)(4) of the Act. 

Petitioners used AIMCOR’s factors for 
raw material and processing material 
inputs, electricity, and labor. The raw 
material energy and labor factors for 
producing ferrosilicon are based on 
AIMCXDR’s actual experience from 
October 1990 through September 1991. 
However, petitioners made an 
adjustment to the labor factor to account 
for the smaller scale of more labor- 
intensive ferrosilicon operations existing 
in the PRC. Overhead expenses are 
expressed as a percentage of the cost of 
manufacture as experienced by 
AIMCOR. 

Petitioners based labor and electricity 
values on 1991 wage rates and energy 
rates in India. Petitioners based the 
value of raw material costs for steel 
scrap, quartzite, coke, bituminous coal 
diesel fuel and water on Indian values. 
Petitioners based the value of raw 
material costs for electrode paste on a 
delivered import price from Italy to 
India. Petitioners based raw material 
costs for charcoal and woodchips, and 
other processing materials on 
AIMCOR’s average costs from October 
1990 through September 1991. 

Pursuant to section 773(c) of the Acl 
petitioners added the statutory minima 
of 10 percent for general expenses and 
eight percent for profit, and an amount 
for shipment preparation. 

Suspension of Liquidation 

In accordance with section 733(d)(1) 
of the Act. we are directing the Customs 
Service to suspend liquidation of all 
entries of ferrosilicon from the PRC. as 
defined in the *’Scope of Investigation’* 
section of this notice, that are entered, 
or withdrawn from warehouse, for 
consumption on or after the date of 
publication of this notice in the Federal 
Register. The U.S. Customs Service shall 


require a cash deposit or posting of a 
bond equal to the estimated margin 
amount by which the foreign market 
value of the subject merchandise 


exceeds the United States price as 
shown below. The suspension of 


liquidation will remain in effect until 

further notice. 


Manufacturef/producer/exporter 

Margin 

percent 

AH manufacturera/producers/expofters. 

13773 


ITC Notification 

In accordance with section 733(f) of 
the Acl we have notified the ITC of our 
determination. If our final determination 
is affirmative, the ITC will determine 
whether imports of the subject 
merchandise are materially injuring, or 
threaten material injury to, the U.S. 
industry, before the later of 120 days 
after the date of this preliminary 
determination or 45 days after our final 
determination. 

Public Comment 

In accordance with 19 CFR 353.38. 
case briefs or other written comments in 
at least ten copies must be submitted to 
the Assistant Secretary for Import 
Administration no later than November 
23.1992, and rebuttal briefs no later than 
November 30.1992. In accordance with 
19 CFR 353.38(b), we will hold a public 
hearing, if requested, to give interested 
parties an opportunity to comment on 
arguments raised in case or rebuttal 
briefs. Tentatively, the hearing will be 
held on December 3.1992, at 10 a.m. at 
the U.S. Department of Conunerce. room 
3708.14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 
Parties should confirm by telephone the 
time. date, and place of the hearing 48 
hours before the scheduled time. 

Interested parties who wish to request 
a hearing must submit a written request 
to the Assistant Secretary for Import 
Administration, U.S. Department of 
Commerce, room B-099, within ten days 
of the publication of this notice in the 
Federal Register. Requests should 
contain: (1) The party*s name, address, 
and telephone number, (2) the number of 
participants; and (3) a list of the issues 
to be discussed. In accordance with 19 
CFR 353.38(b). oral presentations will be 
limited to issues raised in the briefs. 

This determination is published 
pursuant to section 733(0 of the Act (19 
U.S.C. 1673b(0) and 19 CFR 353.15(a)(4). 
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Dated; October 29.1992. 

Rolf Th. Lundberg, 

Acting Assistant Secretary for Import 
AdmimsUation, 

|FR Doc. 92-20022 Filed 11-4-92; ej45 am) 
BILLM CODE 3610-OS-M 


[A-5S9-602] 

Small Diameter Standard and 
Rectangular Pipe and Tube From 
Singapore; Intent To Revoke 
Antidumping Duty Order 

agency: International Trade 
Administration/Import Administration, 
Department of Commerce. 
action: Notice of Intent to revoke 
antidumping duty order. 

SUMM/IRV: The Department of 
Commerce is notifying the public of its 
intent to revoke the antidumping duty 
order on small diameter standaid and 
rectangular pipe and tube from 
Singapore. Interested parties who oblect 
to this revocation must submit their 
comments in writing no later than 
November 30.1992. 
effective date November 5.1992. 

FOa FURTHER INFORMATION CONTACT: 
Robert Marenick. Office of Antidumping 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington. DC 20230. 
telephone: (202) 482-^253. 
SUPPLEMENTARY INFORMATION: 
Background 

On November 13.1986, the 
Department of Commerce (“the 
Department**) published an antidumping 
duly order on small diameter standard 
and rectangular pipe and tube from 
Singapore (51 FR 41142). The 
Department has not received a request 
to conduct an administrative review of 
this order for the most recent four 
consecutive annual anniversary months. 

The Department may revoke an 
^tidumping duly order or finding If the 
Secretary of Commerce concludes that It 
•8 no longer of interest to interested 
parlies. Accordingly, as required by 
5 353.25(d)(4) of the Department's 
^ulalions, we are notifying the public 
9* our intent to revoke this antidumping 
duty order. 

^Opportunity to Object 

No later than November 30,1992. 

lerested parties, as defined in 
* 353.2(k) of the Department's 
lions, may object to the 
apartment's intent to revoke this 
anUdumping duty order. 

copies of any such objections 
uid be submitted to the Assistant 


Secretary for Import Administration. 
International Trade Administration, 
room B-099, U.S. Department of 
Commerce. Washington, DC 20230. 

If interested parties do not request an 
administrative review by November 30, 
1992, in accordance with the 
Department's notice of opportunity to 
request administrative review, or object 
to the Department's intent to revoke by 
November 30,1992, we shall conclude 
that the order is no longer of interest to 
Interested parties and shall proceed 
with the revocation. 

This notice is In accordance with 19 
CFR 353.25{d)(4)(l). 

Dated: October 30,1992. 

Joseph A Spetrini. 

Deputy Assistant Secretary for Compliance. 
|FR Doc. 92-20921 Filed 11-4-92; 8:45 am) 
BHJJNQ CODE 351(M>8-M 


[A-401-603] 

Amended Antidumping Duty Order, 
Stainless Steel Hollow Products from 
Sweden 

AGENCY: Import Administration. 
Intemationd Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: November 5.1992. 

FOR FURTHER INFORMATION CONTACT: 
Gary Taverman. Office of Antidumping 
Investigations. Import Administration. 
International Trade Administration. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230, at (202) 482- 
0161. 

AMENDED ANTIDUMPMO ORDER: 

Scope of Order 

The products covered by this order 
are certain stainless steel hollow 
products including pipes, tubes, hollow 
bars and blanks therefor, of circular 
cross-section, containing over 11.5 
percent chromium by weight. Prior to 
January 1,1988. these products were 
classified under Tariff Schedules of the 
United States Annotated (TSUSA) Item 
numbers 610.3701. 810.3727, 610.3741, 
610.3742. 610.5130. 610.5202. 610.5229. 
610.5230. and 610.5231. These products 
are now classified under Harmonized 
Tariff Schedule of the United States 
(HTS) subheadings 7304.41.00. 
7304.49.00. 7306.40.10. and 7306.40.50. 
Although the TSUSA item numbers and 
HTS subheadings are provided for 
convenience and customs purposes, our 
written description of the scope of ^is 
proceeding is dispositive. 

Antidumping Duty Order 

On October 9.1987, the Department 
published its Final Determination of 


Sales at Less Than Fair Value: Stainless 
Steel Hollow Products from Sweden (52 
FR 37810). The scope of that 
determination included both seamless 
and welded stainless steel hollow 
products (SSHP). On November 18.1987. 
the International Trade Commission 
(ITC) notified the Department that 
imports of seamless SSHP were 
materially injuring a U.S. industry. The 
rrc also found that imports of welded 
SSHP were neither materially injuring, 
nor threatening material injury to, a U.S. 
industry. As a result, on December 3, 
1987, we published an antidumping duty 
order and amended final determination 
(corrected for clerical errors) on 
seamless SSHP. We also terminated the 
suspension of liquidation on welded 
SSHP. (52 FR 45985) 

On November 27,1990. the United 
States Court of International Trade 
(CIT) affirmed the ITC’s amended 
determination upon remand that an 
industry in the United States is 
materially injured by reason of imports 
of welded SSHP from Sweden. Trent 
Tube Div.t Crucible Materials Corp. v. 
United States, No. 87-12-01189. Slip Op. 
90-124 (CIT November 27.1990.) On 
December 7.1990. in accordance with 
the decision of the Court of Appeals for 
the Federal Circuit (CAFC) in Timken 
Co. v. United States, 893 F.2d 337 (Fed 
Cir. 1990). the Department ordered the 
suspension of liquidation of welded 
SSHP. (55 FR 51745. December 17.1990). 
At that time, we stated that we would 
issue an antidumping duty order on that 
product if the CITs decision was 
affirmed, or not appealed. 

Tbe CITs decision having been 
affirmed by the CAFC, on ^ptember 8, 
1992, the ITC issued a notice of its final 
affirmative determination of injury, 
made pursuant to court remand, in the 
antidumping duty investigation of 
welded SSHP from Sweden. (57 FR 
42701. September 16.1992) (Trent Tube 
Div., Crucible Materials Corp. v. United 
States, No. 91-1173 (Fed. Cir. July 27, 
1992). 

Given that the class or kind of 
merchandise investigated by the 
Department included both seamless and 
welded SSHP, we are amending the 
original order (which covered only 
seamless SSHP) to now include welded 
SSHP as well. Tlierefore, In accordance 
with section 736 of the Act, the 
Department will direct the Customs 
Service to continue to assess, upon 
further advice by the administering 
authonty. antidumping duties equal to 
the amount by which the foreign market 
value of the merchandise exceeds the 
United States price for all entries of 
SSHP from Sweden These antidumping 
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duties will be assessed on all entries of 
seamless SSHP from Sweden entered, or 
withdrawn from warehouse, for 
consumption on or after May 22.1967. 
and on all entries of welded SSHP from 
Sweden entered, or withdrawn from 
warehouse, for consumption on or after 
December 17,1990. Customs officers 
must require, at the same time as 
importers would normally deposit 
estimated duties, a cash deposit equal to 
the estimated weighted-average 
antidumping duty margins a follows: 


Producer/manufacturef/exporlec 

w^t- 

Average 

Margin 

percent¬ 

age 

SafxMk. AB__ 

Avesta SandvtK Tube AB........I ..... 

2.21 

34.50 

An Others.... 

2.21 


The weighted-average margins for 
Sandvik. AB an “All Others** are those 
established in the final results of the 
third administrative review for SSHP 
from Sweden (57 FR 21389. May 20. 
1992). Given that exports of Avesta 
Sandvik Tube AB have not been 
examined in any administrative review, 
its weighted-average margin is the one 
established in the original final 
determination of SSHP from Sweden. 

This notice constitutes the amended 
antidumping duty order with respect to 
SSHP from Sweden, pursuant to section 
736(a) of the Act. Interested parties may 
contact the Central Records Unit, room 
B-099 of the Main Commerce Building, 
for copies of an updated list of 
antidumping duty orders currently in 
effect. 

This amended order is published in 
accordance with section 736(a) of the 
Act and 19 CFR 353.21. 

Dated: October 29.1992. 

Rolf Th. Lundberg, )r.. 

AcUng Assistant Secretary for Import 
Administration. 

|FR Doc. 92-28920 Filed 11-4-92; 8:45 am) 
BILUNO COOC )510>OS-li 


National Oceanic and Atmospheric 
Administration 

Western Pacific Fishery Management 
Council; Public Meeting 

agency: National Marine Fisheries 
Service, NOAA. Commerce. 

The Western Pacific Fishery 
Management Council will hold a public 
meeting of its Vessel Tracking System 
(VTS) Committee on November 9.1992. 
from 1:30 p.m. to 3:30 p.m.. at the 


Boardroom of the State of Hawaii 
Department of Land and Natural 
Resources. 1151 Punchbowl Street, 
Honolulu. HI. 

The VTS Committee will hear reports 
on the current National Marine Fisheries 
Service (NMFS)/U.S. Coast Guard test 
of a VTS in Honolulu, and on a VTS 
Consultation held recently in Auckland. 
The VTS Committee will also begin its 
critique of the NMFS draft national VTS 
policy, and start to develop a Council 
(regional) policy statement. 

For more information contact Kitty M. 
Simonds, Executive Director. 1164 
Bishop Street, Suite 1405, Honolulu. HI 
96813; telephone: (808) 523-1368. 

Dated: October 30.1992. 

David S. Crestin, 

Acting Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 

(FR Doc. 92-26801 Filed 11-4-02; 8:45 am) 

mUJNQ CODE M10-22-M 


CONSUMER PRODUCT SAFETY 
COMMISSION 

Notification of Request for Extension 
of Approval of Information Collection 
Requirements: Safety Regulations for 
FulhSize Cribs 

agency: Consumer Product Safety 

Commission. 

action: Notice. 

summary: In accordance with 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35), the Consumer 
Product Safety Commission has 
submitted to the Office of Management 
and Budget a request for extension of 
approval through October 31,1995, of 
information collection requirements in 
the safety regulations for full-size cribs 
codified at 16 CFR 1500.18(a)(13) and 
part 1508. These regulations were issued 
to reduce hazards of strangulation, 
suffocation, pinching, bruising, 
laceration, and other injuries associated 
with full-size cribs. (A full-size crib is a 
crib having an interior length ranging 
from 49y4 inches to 55 inches and an 
interior width ranging from 25% inches 
to 30% inches.) The regulations 
prescribe performance, design, and 
labeling requirements for full-size cribs. 
They also require manufacturers and 
importers of those products to maintain 
sales records for a period of three years 
after the manufacture or sale of full-size 
cribs. If any full-size cribs subject to the 
provisions of 16 CFR 1500.18(a)(13) and 
part 1508 fail to comply in a manner 
severe enough to warrant a recall, the 
required records can be used by the 
manufacturer or importer and by the 


Commission to identify those persons 
and firms who should be notified of the 
recall. 

Additional Details About the Request 
for Extension of Approval of 
Information Collection Requirements 

Agency address: Consumer Product 
Safety Commission. Washington. DC 
20207. 

Title of information collection: 
Recordkeeping Requirements for Full- 
Size Baby Cribs - 16 CFR 1508.10 
Type of request Extension of 
approval. 

Frequency of collection: Varies 
depending upon volume of products 
manufactured, imported, or sold. 

General description of respondents: 
Manufacturers and importers of full-size 
cribs. 

Estimated number of respondents: 40 
Estimated overage number of hours 
per respondent: 5 per year. 

Estimated number of hours for all 
respondents: 200 per year. 

(Comments: Comments on this request 
for extension of approval of information 
collection requirements should be 
addressed to Donald Arbuckle. Desk 
Officer, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget. Washington. 
DC 20503; telephone: (202) 395-7340. 
Copies of the request for extension of 
information collection requirements are 
available from Francine Shacter, Office 
of Planning and Evaluation, Consumer 
Product Safety Commission, 
Washington, DC 20207; telephone: (301) 
504-0416. 

This is not a proposal to which 44 
U.S.C. 3504(h) is applicable. 

Dated: October 30.1992. 

Sadye E. Dunn. 

Secretary, Consumer Product Safety 
Commission. 

(FR Doc. 92-26861 Filed 11-4-92; 8:45 am) 
BILUNO COOC 6S3541-f 


Notification of Request for Extension 
of Approval of Information Collection 
Requirements: Safety Regulations for 
Non-Fuli-Slze Cribs 

agency: Consumer Product Safety 

Commission. 

action: Notice. 


summary: 

In accordance with provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35), the Consumer Product 
Safety Commission has submitted to the 
Office of Management and Budget a 
request for extension of approval 
through October 31,1995. of information 
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collection requirements in the safety 
regulations for non-full-size cribs 
codified at 16 CFR 1500.18(a)(14) and 
part 1509. These regulations were issued 
to reduce hazards of strangulation, 
suffocation, pinching, bruising, 
laceration, and other injuries associated 
with non-full-size cribs. (A non-full-size 
crib is a crib having an interior length 
dimension either greater than 55 inches 
or smaller than 49% inches; or an 
interior width either greater than 30% 
Inches or smaller than 25% inches: or 
both.) The regulations prescribe 
performance, design, and labeling 
requirements for non-full-size cribs. 

They also require manufacturers and 
importers of those products to maintain 
sales records for a period of three years 
after the manufacture or sale of non-full- 
size cribs. If any non-full-size cribs 
subject to the provisions of 16 CFR 
1500.18(a)(14) and part 1509 fail to 
comply in a manner severe enough to 
warrant a recall, the required records 
can be used by the manufacturer or 
importer and by the Commission to 
identify those persons and firms who 
should be noticed of the recall. 


Additional Details About the Request 
for Extension of Approval of 
bformation Collection Requirements 

Agency address: Consumer Product 
Safety Commission. Washington, DC 

Title of information collection: 
Recordkeeping Requirements for Non¬ 
ull-Size Baby Cribs - 16 CFR 1509.12 
Type of request Extension of 
^^pproval. 

Frequency of collection: Varies 
depending upon volume of products 
I'anufactur^, imported, or sold. 
'General description of respondents: 
Manufacturers and importers of non- 
lull-size cribs. 

Estimated number of respondents: 40 
Estimated average number of hours 
^(""respondent: 4 per year. 

Estimated number of hours for all 
'^spondents: 160 per year. 

Comments: Comments on this request 
^or extension of approval of information 
collection requirements should be 
judressed to Donald Arbuckle, Desk 
Jfneer. Office of Information and 
^^gulatory Affairs. Office of 
anagement and Budget. Washington. 
^ ^503; telephone: (202) 395-7340. 
-^pies of the request for extension of 
ormatlon collection requirements are 
J'^lable from Francine Shacter. Office 
—fanning and Evaluation, Consumer 
Safety Commission, 

CIC 20207; telephone: (301) 

3 proposal to which 44 

^ s c. 3504(h) is applicable. 


Dated: October 30.1992. 

Sadye E. Dunn, 

Secretary, Consumer Product Safety 
Commission, 

|FR Doc. 92-26862 Filed 11-4-92:8:45 am] 
BILLING COO£ SSlS-OI-f 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board Task Force on 
Submarine Service Life; Meeting 

action: Cancellation of meeting. 

SUMMARY: The meeting notice for the 
Defense Science Board Task Force on 
Submarine Service Life scheduled for 2 
& 3 November. 1992. as published in the 
Federal Register (Vol. 57. No. 201, page 
47455. Friday, October 16,1992. FR Doc. 
92-25138) has been cancelled. The 
meeting notice for 30 November. 1992, as 
published in the same Federal Register 
announcement remains unchanged. 

Dated: November 2.1992. 

Linda M. Bynum. 

Alternate OSD Federal Register Liaison 
Officer Department of Defense. 

IFR Doc. 92-26850 Filed 11-4-92: 8:45 am) 
BILUNG CODE 


Special Operations Policy Advisory 
Group; Meeting 

The Special Operations Policy 
Advisory Group (SOPAG) will meet on 
Thursday. November 19,1992 in the 
Pentagon. Arlington. Virginia to discuss 
sensitive, classified topics. 

The mission of the SOPAG is to 
advise the Office of the Secretary of 
Defense on key policy issues related to 
the development and maintenance of 
effective Special Operations and Low- 
Intensity Conflict Forces. 

In accordance with section 10(d) of 
Public Law 92-463. the "Federal 
Advisory Committee Act.** and section 
552b(c)(l) of title 5, United States Code, 
this meeting will be closed to the public. 

Dated: October 30,1992. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer. Department of Defense. 

|FR Doc. 92-28849 Filed 11-4-92: 8:45 am] 
BILUNQ CODE 3t1(H>1-4i 


Department of the Air Force 

USAF Scientific Advisory Board; 
Meeting 

The USAF Scientific Advisory Board 
(SAB) Ad Hoc Committee on Science 
and Technology will meet from 8 a.m. to 


5 p.m. on 10-11 December 1992 at the 
ANSER Corporation, 1215 Jefferson 
Davis Highway, Arlington, VA. 

The purpose of this meeting is to 
finalize and present the study final 
briefing. The meeting will be closed to 
the public in accordance with section 
552b(c) of title 5, United States Code, 
specifically subparagraphs (1) and (4). 

For further information, contact the 
SAB Secretariat at (703) 697-8404. 

Patsy |. Conner. 

Air Force Federal Register Liaison Officer. 

|FR Doc. 92-28839 Filed 11-4-92; 8:45 am] 
BILUNG CODE 3910-01-M 


USAF Scientific Advisory Board; 
Meeting 

October 28.1992. 

The USAF Scientific Advisory Board 
Test Center (TCAG) will meet on 15 
December 1992 from 8 a.m. to 4 p.m. 
Eastern Time at Eglin Air Force Base 
Florida and on 17 December 1992 from 8 
a.m. to 4 p.m. Pacific Time at Edwards 
Air Force Base. California. 

The purpose of the meeting will be to 
acquaint TGAG members with the 
mission and test facilities of the AFDTC 
and AFFTC. The briefings and the tours 
will contain classified information and 
will be closed to the public in 
accordance with section 552b(c) of title 
5. United States Code, specifically 
subparagraphs (1) and (4). 

For further information, contact the 
Scientific Advisory Board Secretariat at 
(703) 697-8404. 

Patsy Conner, 

Air Force Federal Register Liaison Officer. 

|FR Doc. 92-26840 Filed 11-4-92; 8:45 am] 
BILLING CODE 


USAF Scientific Advisory Board; 
Meeting 

The USAF Scientific Advisory Board 
(SAB) Ad Hoc Committee on GPS 
Integrity and Denial will meet from 8 
a.m. to 5 p.m, on 1-2 December 1992 at 
the Aerospace Corporation. Los Angeles 
Air Force Base, CA. 

The purpose of this meeting is to 
receive information briefings on GPS 
capabilities, threats, potential 
vulnerabilities and program impacts. 

The meeting will be closed to the public 
in accordance with section 552b(c) of 
title 5. United States Code, specifically 
subparagraphs (1) and (4). 
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For further Infonnatioa contact the 
SAB Secretariat at (703) 607^^8404. 
Patsy). Conner, 

Air Force Federal Register Liaison Officer. 
|FR Doc. 02-26841 Filed 11-4-<Q2: ^46 am) 
BILIJMQ coot saio^t 


DEPARTMENT OF ENERGY 

Oak Ridge FMd Office; Determination 
of Noncompetittve Financial 
Assistance 

AGCNCv: Department of Energy (DOE). 
A cnotc Notice, _ 

summury: doe announces that 
pursuant to 10 CFR e00.7{b)(2), it intends 
to issue on a noncompetitive basis a 
renewal to Dawnbreaker, Rochester, 

New York, to continue providing 
training, through individual instruction, 
to recipients of Small Business 
Innovation Research (SBIR) Program 
Phase U awards. The period of 
performance for the renewal will be one 
year. The estimated cost Is $198,998, 
PROCURCItCNT RCQUUT NO: 05- 
93ER80688.001. 

PROJECT scope: This grant was 
awarded September 15,1989, in 
response to DOE Program Solicitation 
No. DE-PS05-8^80688, and was 
renewed on March 15,1991 for a second 
year. The grantee will continue to 
provide training to recipients of SBIR 
Phase U awards and will again select a 
larger number of SBIR companies for 
training than was used in the initial 
grant Asaistance will be provided in 
preparing business plans. Additional 
emphasis will be given this year to 
preparing business opportunity 
presentations, and in presenting these 
materials to potential sponsors in a 
Commercialization Opportunity Forum. 
The objective is to have companies 
trained and to provide each of them 
with contacts of prospective value. A 
secondary objective is to have these 
same companies well enough prepared 
so they can pursue cooperative and 
other financial agreements with parties 
outside of the Forum. Dawnbreaker has 
developed an exclusive capability to 
perform the requisite training, both 
through Its prior experience and through 
the training methods and tools 
developed under the initial grant. Also, 
the rights to inteUeclual property 
developed under this project pass to 
Dawnbreaker under the regulations 
which apply to small businesses. 
Eligibility for renewal of this award is, 
therefore, restricted to Dawnbreaker. 
FOR FURTHER INFORMATION CONTACT: 
Dr. Samuel). Barish, SBIR Program 


Manager, U.S. Department of Energy, 
Office of Energy Research, ER-16, 
Washington, DC 20585. (301) 903-2917. 

Issued on Oak Ridge, Tennessee, on 
October 23.1992. 

Peter D. Dayton, 

Director Procurement and Contracts Division 
Oak Ridge Field Office. 

(FR Doc. 92-26904 Filed 11-4-82; 8:45 ami 
BiLUNa cooc e4so-ev4i 


Federal Energy Regulatofy 
Commieek>n 

(Docket Noe. E893-7-00Q, at el] 

Kansas Oat end Electric Company, el 
aL; Elactric rale. Smell power 
production, and interiocking 
Dkectorata fMInga 

Take notice that the following filings 
have been made with the Commission: 

1. Kansas Gas and Electric Company 
(Docket Na BSeS-T-OOO] 

October 27,1992. 

Take notice that on October 23,1992, 
Kansas Gas and Electric Company filed 
an application with the Federal Energy 
Regulatory Commission under section 
204 of the Federal Power Act requesting 
authorization to issue not more than 
$250 million of unsecured promissory 
notes on or before December 31,1994, 
with a final maturity date no later than 
December 31,1995, 

Comment date: November 23,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Western Resources, loc. 

[Docket No. ES93-8-000} 

October 27,1992. 

Take notice that on October 23,1992, 
Western Resources, Inc filed an 
application with the Federal Energy 
Re^atory Commission under Section 
204 of the Federal Power Act requesting 
authorization to issue not more than 
$500 miliioQ of promissory notes on or 
before December 31,1994, with a final 
maturity date no later than December 
31.1995. 

Comment date: November 23,1992, in 
accordance %vith Standard Paragraph B 
at the end of this notice. 

3. Minnesota Power A Light Company 
[Docket No. EC93-2-000] 

October 27.1992. 

Take notice that on October 21.1992, 
Minnesota Power A Light Company 
(MPAL) filed an application for 
Authority to Sell Certain Public Utility 
Facilities under section 203 of the 
Federal Power Act (Application). This 
Applicatioa seeks approval for the sale 
of certain transformer facilities located 


in Minnesota to United Power 
Association (UPA). The proposed 
transaction would be subject to the 
existing interconnection agreement 
between MPAL and UPA. 

Comment date: November 19.1992. In 
accordance with Standard Paragraph E 
at the end of this notice. 

4. PuUk Service Electric and Gas 
Company 

(Docket Na ER93-32-000] 

October 27,1992. 

Take notice that on October 21,1992, 
Public Service Electric and Gas 
Company (PSE&G) tendered for filing an 
Initial Rate Schedule to provide 
interruptible transmission service to 
American Ref-Puel Company of Essex 
County (Ref-Puel). The Rate Schedule 
provide for a monthly transmission 
service of SM per kilowatt plus $J)00a2 
per kiiowatthour for the delivery of the 
net electric power output of Ref-Pue)*s 
generatioo facility to be located in the 
city of Newark, Essex County, New 
Jersey Central Power and U^t 
Company. 

PSE&G requests, with the customer'a 
consent, a waiver of the Notice 
Requirements of ( 35^a) of the 
Commission’s Regulations so that the 
Rate Schedule can be submitted for 
filing at this time and PSE&G further 
requests that the filing be made effectiw 
within sixty (00) days of the date of tbii 
filing. 

PSE&G states that a copy of this filing 
has been served by mall upon the 
customer and the New Jersey Board of 
Public Utilities. 

Comment date: November 10,1992, is 
acoordance witp Standard Paragraph B 
at the end of this notice. 

5. Tampa Electric Company 
(Docket Na RR93-33^| 

October 27,1992. 

Take notice that on October 2a 1982, 
Tampa Electric Company (Tampa 
Electric) tendered for filing a Letter 
Agreement that extends for six months, 
through June 3a 1993. an existing Letltf 
of Conunitment providing for the sale hy 
Tampa Electric to Seminole Electric 
Cooperative, Inc. (Seminole) of up to 2W 
MW of capacity and associated energy* 

Tampa Electric proposes an effective 
date of lanuary 1,1993, for the 
extension. 

Copies of the filing have been 
on Seminole and the Florida Public 
Service Commission. 

Comment date: November la 1992 » 
accordance with Standard Parsgrsp 
at the end of this notice. 
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6. Pacific Gas and Electric Company 
(Docket No. ER93-31-0001 

October 27.1992. 

Take notice that on October 21,1992. 
Pacific Gas and Electric Company 
(iKi&E) tendered for filing a revised 
Appendix A (Contract Capacity) to the 
Power Sale Agreement (PSA) between 
PG&E and the Sacramento Municipal 
Utility District (SMUD). This appendix 
has been revised to reflect the reduction 
in capacity purchased by SMUD under 
the PSA from 550 MW to zero MW as of 
February 11.1997. pursuant to SMUD’s 
written notice to PG&E. 

Copies of this filing have been served 
upon SMUD and the California Public 
Utilities Commission. 

Comment dale: November 10.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. PSI Energy, Inc. 

(Docket No. ER92-863-000) 

October 27.1992. 

Take notice that PSI Energy, Inc. (PSI) 
on October 21.1992, tendered for filing 
an amended Service Schedule to the 
FERC Filing in Docket No. ER92-663-000 
per a FERC Staff request. 

Service Schedule I—Emergency 
Service, has been revised. 

PSI has requested that the original 
effective date of December 1,1992 
remain unchanged. 

Copies of the filing were served on 
Wabash Valley Power Association. Inc. 
and the Indiana Utility Regulatory 
Commission. 

Comment dote: November 10.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

8. Otter Tail Power Company 
IDockct No. ER93-34-000) 

October 27.1992. 

Take notice that on October 19.1992, 
Otter Tail Power Company (OTP), 
tendered for filing an Electric Service 
Agreement with the City of Newfolden. 
MN. The Agreement allows for a Partial 
^quirements Controlled Load Electric 
wvice. which was approved in Docket 
^ KR8d^l8-000. Tariff No. 005, Rev. 
W^The Agreement should have been 
prior to the initiation of service. 

OTP requests a waiver of the 

ommission Notice Requirements to 
® ow this schedule to become effective 
October 20 ,1986. 

Comment date: November 10.1992. in 
accordance with Standard Paragraph E 

tne end of this notice. 


9. Commonwealth Edison Company 
[Docket No. ER93-35-000] 

October 27.1992. 

Take notice that on October 22,1992. 
Commonwealth Edison Company 
(Edison) tendered for filing proposed 
changes in its FERC Electric Tariff 
Service Agreement No. 27. The proposed 
changes revise the Electric Service 
Contract between Edison and the City of 
Naperville. Illinois (Naperville). 

A copy of the filing has been served 
upon Naperville and the Illinois 
Commerce Commission. 

Comment date: November 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

10. Allegheny Power Service 
Corporation 

[Docket No. ER92-801-^) 

October 27,1992. 

Take notice that on October 22,1992. 
West Penn Power Company (West 
Penn). Monongahela Power Company 
(Monongahela), and Duquesne Light 
Company (Duquesne). filed a revised 
Proposed ^hedule as part of a Rate 
Schedule Supplement to the 
Transmission Agreement dated March 
15,1967 in response to the request of the 
Commission Staff to make minor 
adjustments to ensure consistency in the 
precision of all calculated results within 
the Rate Schedule. 

Copies of the filing were served upon 
the public utility's relevant state public 
regulatory commissions. 

Comment date: November 10,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

11. LG&E—Westmoreland Altavista 
[Docket No. QF88-94-005| 

October 27.1992. 

On October 13.1992, LG&E— 
Westmoreland Altavista of 2030 Main 
Street. Irvine. California 92714. 
submitted for filing an application for 
recertification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207(b) of the Commission's 
Regulations. The instant request for 
recertification is due to the change in 
ownership. Request is also made for 
waiver of the Commission's operating 
standard pursuant to § 292.205(c) of the 
Commission's Regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping’cycle cogeneration 
facility is located in Altavista. Virginia. 
The Commission previously certified the 
facility as a qualifying cogeneration 
facility. Ultra Cogen Systems, Inc., 43 
FERC II 62.072 (1988). recertified the 
facility as a qualifying cogeneration 
facility, Hadson Power 12^Altavista, 53 


FERC H 62.205 (1990), and recertified the 
facility as a qualifying cogeneration 
facility, Hadson Power 12—Altavista, 59 
FERC 11 62,167 (1992). 

Comment date: December 7,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

12. lnter>Power/AlhCon 
[Docket No. QF87-623-O02| 

October 28.1992. 

On October 22.1992, Inter-Power/ 
AhlCon Partners. L.P., tendered for 
filing an amendment to its filing in this 
docket. No determination has been 
made that the submittal constitutes a 
complete filing. 

The amendment provides information 
pertaining to additional sources of 
bituminous waste coal for use as waste 
fuel in the facility, and other 
supplemental information regarding the 
ownership structure of the facility. 

Comment date: November 17,1992. in 
accordance with Standard Paragraph E 
at the end of this notice. 

13. The Cincinnati Gas & Electric 
Company 

[Docket No. ER92-804-0001 
October 29.1992. 

Take notice that on October 22,1992. 
The Cincinnati Gas & Electric Company 
(CG&E), in response to a request by the 
Commission Staff, filed supplemental 
cost information to support the monthly 
payments CG&E is to pay to the Ohio 
Valley Electric Company (OVEC) under 
the Facility Agreement, dated as of May 
1,1992, between CG&E and OVEC. The 
Facility Agreement was filed with the 
Commission on August 28.1992. CG&E 
and OVEC request that the Facility 
Agreement be made effective on 
October 27.1992, sixty days following 
the submission of the filing of the 
Facility Agreement. 

Copies of the filing of supplemental 
information were served on the Public 
Service Commission of Kentucky, the 
Ohio Public Utilities Commission and 
the Utility Regulatory Commission of 
Indiana. 

Comment date: November 13,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

14. Union Electric Company 
[Docket No. ER92>842-OOOj 
October 29.1992. 

Take notice that on October 26.1992, 
Union Electric Company (UE) tendered 
for filing a First Amendment to the 
Wholesale Power Service Agreement 
between UE and the Central Illinois 
Public Service Company (CIPS). 
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UE states that the purpose of the First 
Amendment to the Wholesale Power 
Agreement is to specify a cap and floor 
in the rates based on the maximum 
demand and energy charges for UE*s 
Callaway Plant. 

(Comment date: November t3,1992* in 
accordance with Standard Paragraph E 
at the end of this notice. 

15. Central Illinois Public Service 
Company 

[Docket No. ERS3-37-O0O1 
October 29.1992. 

Take notice that on October 23« 1992, 
Central Illinois Public Service Company 
(CIPS) tendered for filing a service 
agreement. Appendix A, to the 
Interconnection Agreement between 
CIPS, Illinois Power Company (IP) and 
Union Electric Company (UE). The 
Appendix provides for an additional 
point of interconnection between CIPS 
and IP. CIPS proposes an effective date 
of fune la 1991, and. therefore, request 
waiver of the Commission's notice 
requirements. 

Copies of the filing have been served 
on IP, UE, the Ulinois Conunerce 
Commission and the Missouri Public 
Service Commission. 

Comment dale: November 13.1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

16. Fitchburg Gas and Electric Light 
Company 

(Docket No. ER93-3e^| 

October 29.1002. 

Take notice that on October 22,1992, 
Fitchburg Gas and Electric Light 
Company (Fitchburg) filed with the 
Commission a service agreement 
between Fitchburg and Central Vermont 
Public Service Corporation (Central 
Vermont) for the sale of 10 MW of 
capacity and associated energy from 
Fitchburg #7. This is a service 
agreement under Fitchburg's FERC 
Electric Tariff, Original Volume No. 2, 
which was accepted for filing by the 
Commission in Docket No. ^92-68--000 
on September 30,1992. The capacity rate 
to be charged Central Vermont is below 
the maximum capacity charges set forth 
in the Tariff, and the energy rate is that 
established in the Tariff. Fitchburg 
requests that service commence as of 
November 1,1992 and accordingly, 
seeks waiver of the Commission's notice 
requirements for good cause shown. A 
notice of cancellation was also filed. 

Fitchburg states that copies of the 
filing were served on Central Vermont 
and the Massachusetts Department of 
Public Utilities. 


Comment dote: November 13,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

17. Florida Poiver Corporation 
(Docket No. ER02-671>000) 

October 29.1992. 

Take notice that on October 23.1992, 
Florida Power Corporation tendered for 
filing a supplement in the above 
referenced docket stating that Items 
Nos. 1 through 7 of Its filing in this 
docket are tariff Service A^einents 
covered by the amnesty established by 
the Commission's order In New England 
Power Company, Docket No. ER92r-206- 
001. October 5,1992. 

Comment date: November 13,1992, in 
accordance with Standard Paragraph B 
at the end of this notice. 

18. Pacific Gas and Electric Company 
(Docket No. ER93-3IMX)01 

October 29,1992. 

Take notice that on October 28,1992, 
Pacific Gas and Electric Company 
(PC&E) tendered for fili^ an agreement 
entitled "Special Facilities Agreement 
For The Atlantic Substation Upgrade" 
between Sierra Pacific Power Company 
(Sierra) and PG&E. 

The Special Facilities Agreement 
pertains to the rate, terms, and 
conditions under which PG&H will own, 
operate, and maintain the facilities 
specially installed in order to maintain 
firm transfer capability from PG&B to 
Sierra. Under the Special Facilities 
Agreement PG8lE charges Sierra a 
customer advance and monthly Coot of 
Ownership Rate, equal to the Coat of 
Ownership Rate for Transmission-level, 
Customer-fmanced facilities filed with 
the California Public Utilities 
Commission (CPUC) pursuant to Electric 
Rule 2. The Cost of Ownership Rate is 
expressed as a monthly percentage of 
the installed cost of the facilities. 

PG&E has also requested to be 
allowed automatic rate adjustments 
whenever the CPUC authorizes a new 
Electric Rule 2 Cost of Ownership Rate 
and shall be limited to a cap of 0.5% 
monthly, or 8.2% annually. 

Copies of this filing have been served 
upon Sierra and the CPUC. 

Comment date: November 13,1992, in 
accordance with Standard Paragraph E 
at the end of this notice, 

19. Pacific Gas and Electric Company 
(Docket No. ER92-41(M)00] 

October 29.1992. 

Take notice that on October 23,1992, 
Pacific Gas and Electric Company 
(PG&B) tendered for filing an Addendum 
No. 3 dated October 20,1992 to the Rate 
Settlement Agreement between PG&E 


and the Department of Water Resourcf^a 
of the State of California (DWR) dated 
March 23,1992, previously filed with the 
Commission on March 27,1992. Due to 
further negotiations between PC&E and 
DWR. the Parties have mutually agreed 
to (1) change the effective date of the 
Rate Settlement Agreement and the four 
amendments to Rale Schedule FERC 
Nos. 92.93,94 and 100 for special 
facilities, (2) revise the transmission 
rates in the Rale Settlement Agreement 
and (3) change the dates of the first 
annual adjustments to the transmission 
rates and the special facilities charges 
under the Rate Settlement Agreement 
and the four amendments to Rate 
Schedule FERC Nos. 92,93.94 and 100. 
Addendum No. 3 to the Rate Settlement 
Agreement reflects these changes. 

Copies of this filing were served upon 
DWR and the California Public Utilities 
Commission. 

Comment date: November 13,1992, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Standard Paragraphs 

E Any person desiring to be beard or 
to protest said filing should file a motion 
to Intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. NE„ Washington, 
DC 20428, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 38S.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestanta parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

LoU D. Casbell, 

Secretary, 

[FR Doc. 92-28885 Piled 11-4-92:8:45 am) 
BiLUNQ coot erir-ei-M 


[Doch«t Mo. JOW-0034«rr ColorwkM9j 

Stato of Colorado; NQPA Node* of 
Dotermlnatton by Jorladictlonal 
AgofKy Dasignating Tight Formation 

October 29.1992. 

Take notice that on October 21,1992, 
the Oil and Gas Conservation 
Commission of the State of Colorado 
(Colorado), submitted the above- 
referenced notice of determination 
pursuant to 1271.703(c)(3) of the 
Commission'B regulations, thsf the 
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Niobrara Formation underlying certain 
lands in Weld County, Colorado, 
qualifies as a tight formation under 
section 107fb) of the Natural Gas Policy 
Act of 1970. The area of application is 
described on the attached appendix. 

The notice of determination also 
contains Colorado's findings that the 
referenced portion of the Niobrara 
Formation meets the requirements of the 
Commission’s regulations set forth in 18 
CFR part 271. 

The application for determination is 
available for inspection, except for 
material which is confidential under 10 
CFR 275.200, at the Federal Energy 
Regulatory Conunission, 025 North 
Capitol Street. NEL. Washington DC 
20420. Persons objecting to die 
determination may file a protest, in 
accordance %vith 18 CFR 275JS03 and 

275.204, within 20 days after the date 
this notice is issued by the Commission. 
Liowood A. Watson, 

Aci/ng Secretary, 

Appendix 

The recommended area is the 
Niobrara Formation underlying certain* 
lands in Weld County, Colorado more 
hilly described as: 

Township 5 North, Range 61 West 
Sections 4-9: All 
Sections 16-ia: All 

Township 5 North, Range 62 West 

Sections 1-S6: All 

Township 5 North, Range 63 West 

Sections 19: All 

Sections 21-30: Ail 

Township 6 North, Range 61 West 
Sections 19-21: All 
Sections 20-33: All 

Township 6 North, Range 62 West 
Sections 1-36: All 

Township 6 North, Range 63 West 
Sections 1-18: All 

Township 7 North, Range 63 West 
Sections 1-36: All 

|FR Doc. 92-26813 Filed 11-4-92; 8:45 am) 

COOC §717-01-41 


iDockot No. J093-00350T Cok>fado-511 

of Colorado; NGPA Nodca of 
^lermimrtkrn by Jurisdictional 
Agency Designating Tight Formation 

29.1992, 

notice that on October 21, 
892. the Oil and Gas Conservation 
U'mmission of the Slate of Colorado 
I olorado), submitted the above- 
^ erenced notice of determination 
pursuant to { 271.703(c)(3) of the 


Commission's regulations, that the 
Plainview (Dakota) Formation 
underlying certain lands in Boulder 
County. Colorado, qualifies as a light 
formation under section 107(b) of the 
Natural Gas Policy Act of 1^8. The area 
of application includes Federal and 
State land and is described on the 
attached appendix. 

The notice of determination also 
contains Colorado’s findings that the 
referenced portion of the Plainview 
(Dakota) Formation meets the 
requirements of the Commission’s 
regulations set forth in 18 CFR part 271. 

The application for determination is 
available for inspection, except for 
material which is confidential under 18 
CFR 275.206. at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE., Washington DC 
20428. Persons objecting to the 
determination may file a protest, in 
accordance with 18 CFR 275.203 and 

275.204. within 20 days after the date 
this notice is issued by the Commission. 
Linwood A. Watson, )r.. 

Acting Secretary. 

Appendix 

The recommended area is the 
Plainview (Dakota) Formation 
underlying certain lands In Boulder 
County. Colorado more fully described 
as: 

Township 1 South, Range 69 West 
Sections 1-2: All 
Sections 11-14: All 
Sections 23-26; All 
Sections 35-36: All 

Township 1 South, Range 70 West 

Sections 4-5: All 

Sections 8-9: All 

Sections 16-17: Ail 

Sections 20-21: Ail 

Sections 28-29: All 

Sections 32-33: Ail 

|FR Doc. 92-26618 Filed 11-4-92:8*45 am) 
BILUNQ coot S717-014I 


I Docket No. JD93-00529T Kentucky-e] 

State of Kentucky; NGPA Notice of 
Determination by Jurtsdictlonai 
Agency Designating Tight Formation 

October 29.1992. 

Take notice that on October 20,1992, 
the Kentucky Public Service 
Commission submitted the above- 
referenced notice of determination 
pursuant to S 271.703(c)(3) of the 
Commission’s reguiations, that the 
Comiferous Formation underlying 
portions of Clay, Leslie, Perry, Owsley 
and Breathitt Counties qualifies as a 
tight formation under section 107(b) of 
the Natural Gas Policy Act of 1978. The 


designated area includes all or portions 
of the Oneida, Barcreek, Ogle, Mistletoe. 
Big Creek, Creekville. Hyden West and 
fioskinston Quandrangles. 

The notice of determination also 
contains Kentucky’s Findings that the 
referenced portion of the Comiferous 
Formation meets the requirements of the 
Commission's regulations set forth in 18 
CFR part 271. 

The application for determination is 
available for inspection, except for 
material which is confidential under 18 
CFR 275.206. at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street, NE.. Washington DC 
20426. Persons objecting to the 
determination may file a protest, in 
accordance with 18 CFR 275.203 and 

275.204, within 20 days after the date 
this notice is issued by the Commission. 
Unwood A. Watson. Jr*. 

Acting Secretary. 

(FR Doc. 92-28819 Filed 11-4-92; 8:45 am) 
StOJMQ COOC §717-0141 


I Docket No. J093-00530T Texas-65] 

State of Texas; NGPA Notice of 
Determination by Jurisdictional 
Agency Designating Tight Formation 

October 2a 1992. 

Take notice that on October 26,1992, 
the Railroad Commission of Texas 
(Texas) submitted the above-referenced 
notice of determination pursuant to 
§ 271.703(c)(3) of the Commission’s 
regulations, that the Wilcox (9,300) Sand 
Formation underlying the East 78 field In 
a portion of Duval County, Texas, 
qualifies as a tight formation under 
section 107(b) of the Natural Gas Policy 
Act of 1978. The designated area is 
within Railroad Commission District 4 
and includes all or portions of the 
following surveys: 


Survey 

Absiraci 

J. Poitevent.. .. «.... 

A-432 

V R. Gufty - .... 

A-2039 

J. Potlevent........I 

A-431 

J Pmtpvonl... - .. . ! 

A-430 

E. Rodnguez.. .. 

A-1881 


Take notice of determination also 
contains Texas’ findings that the 
referenced portion of the Wilcox (9 300) 
Sand Formation meets the requirements 
of the Commission's regulations set forth 
in 10 CFR part 271. 

The application for determination is 
available for inspection, except for 
material which is confidential under 18 
CFR 275.206, at the Federal Energy 
Regulatory Commission, 825 North 
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Capitol Street. NE., Washington, DC 
20426. Persons objecting to the 
determination may file a protest, in 
accordance with 18 CFR 275.203 and 
275.204. within 20 days after the date 
this notice is issued by the Commission. 
Linwood A. Watson. |r.. 

Acting Secretary, 

IFR Doc. 92-26820 Filed 11-4-92: 8:45 am) 
BtUJNQ COO€ #717-01-11 


I Docket No. JD93-OOS3iT Texa8-83] 

State of Texas; NQPA Notice of 
Determination by Jurisdictional 
Agency Designating Tight Formation 

October 29.1992. 

Take notice that on October 28.1992. 
the Railroad Commission of Texas 
(Texas) submitted the above-referenced 
notice of determination pursuant to 
§ 271.703(c)(3) of the Commission's 
regulations, that the Travis Peak 
Formation underlying a portion of the 
Bear Grass (Travis Peak) Field in 
portions of Leon and Freestone 
Counties. Texas, qualifies as a tight 
formation under section 107(b) of the 
Natural Gas Policy Act of 1^8, The 
designated area is described in the 
attached appendix. 

The notice of determination also 
contains Texas* findings that the 
referenced portion of the Travis Peak 
Formation meets the requirements of the 
Commission's regulations set forth in 18 
CFR part 271. 

The application for determination is 
available for inspection, except for 
material which is confidential under 18 
CFR 275.206. at the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street. NE.. Washington, DC 
20426. Persons objecting to the 
determination may file a protest, in 
accordance with 18 CFR 275.203 and 
275.204. within 20 days after the date 
this notice is issued by the Commission. 
Unwuod A. Wattoo. |r.. 

Acting Secretary. 

Appendix 

The recommended Travis Peak 
Formation is located in Leon and 
Freestone Counties. Texas, within 
Railroad Commission District 5. 


Survey 

Abstract 

-eon Oounty 


Damet M Fiteman. . 

A-266 

John Byms... 

A-71 

M J, McMiflim. 

A-1189 

E ShefkekI . . . ..... 

A-659 

W Mays. . . . . 

A-1174 

J Byms _ _ _—.. 

A-73 

Luciano Ybartx).. . . 

A-969 

M Johnson. . . 

A-1027 


Survey 

Abstract 

ZJ. Spruin.. 

A-1363 

J.W. Nanny--- 

John Vann_................... ... 

A-1046 

A-1307 

Gertrudls .. 

A-1276 

Robert Woods ........................................ 

A-932 

Roestone county; 

Gertrudis Diaz... 

A-178 

Robert Woods—-- 

A<641 

IFR Doc. 92-26S21 Filed 11-4-92; 8:45 am) 
BIU.INO COOC «n7-01-« 


I Docket No. E093-2-0001 


Doswell Limited Partnership; 
Application for Commission 
Determination of Exempt Wholesale 
Generator Status 

October 29.1992 

On October 28.1992. Doswell Limited 
Partnership (Doswell) filed with the 
Federal Energy Regulatory Commission 
an application for determination of 
exempt wholesale generator status. 

Doswell is a Vlr^nia limited 
partnership that owns and operates an 
approximately 663 MW gas-fired 
combined-cycle generating plant located 
in Hanover County. Virginia. 

Any person desiring to be heard or 
objecting to the application for exempt 
wholesale generator status should file a 
petition to intervene or protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE.. 
Washington. DC 20426. in accordance 
with §§ 385.211 and 385.214 of this 
chapter. All such petitions or protests 
must be filed on or before November 17, 
1992. and must be served on the 
applicant. Protests will be considered Iw 
the Commission in determining the 
appropriate action to be taken but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Linwood A. Watson. |r.. 

Acting Secretary. 

|FR Doc. 92-26822 Filed 11-4-92: 0:45 am) 
BtLUNQ COOC #717-4)1-«l 


[Docket No. TM93-1-34-0011 

Florida Gas Transmission Co.; 
Compliance Filing 

October 30.1992 

Take notice that on October 27.1992 
Florida Gas Transmission Company 
(FCT) tendered for filing as part of its 
FERC Gas Tariff. Second Revised 
Volume No. 1. the following tariff sheets 
to be effective October 1.1992: 


Substitute Thirty-First Revised Sheet No. 8 
Substitute Thirty-Second Revised Sheet No. 8 
Substitute Tenth Revised Sheet No. 8A 
Substitute Eighth Revised Sheet No. 8B 

and the following tariff sheet to be 
effective November 1.1992: 

Substitute Thirty-Third Revised Sheet No. 8 

FGT states that the above-referenced 
tariff sheets are being filed pursuant to 
Commission Order in Docket TM93-1- 
48^-000 et al issued September 30.1992 
and section 22 of the General Terms and 
Conditions of FGTs tariff to reflect the 
continuation of the AC A Charge of 22^1 
MMBtu (.0224/therm) based on the 
Commission's Annual Charge Billing for 
Fiscal Year 1992. Tariff Sheets 
Substitute Thirty-Second Revised Sheet 
No. 8 and Substitute Thirty-Third 
Revised Sheet No. 8 in Docket Nos. 
TQ93-1-34 and TQ93-2-34 respectively, 
were filed subsequent to Docket No. 
TM93--1-34. Therefore, they are also 
submitted to reflect the corrected ACA 
charge. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commissiun. 
825 North Capitol Street. NE.. 
Washington. DC 20426. in accordance 
with rule 211 of the Commission's Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before November 6.1992. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell. 

Secretary. 

(FR Doc. 92-28916 Filed 11-4-92: 8:45 ami 
aiLLINQ CODE 6717-01-M 


(Docket No. CP85-221-007] 

Frontier Gas Storage Co., Notice of 
Sale Pursuant to Settlement 
Agreement 

October 28.1992. 

Takj notice that on October 22.1992. 
Frontier Gas Storage Company 
(Frontier). % Reid & Priest. Market 
Square. 701 Pennsylvania Ave.. NW.. 
Washington. DC 20004, in compliance 
with the provisions of the Commission s 
February 13.1985 Order in Docket No. 
CP82-487-000 et, al.. submitted an 
executed Service Agreement under Rate 
Schedule LVS-1 providing for the 
possible sale of up to 1 Bcf of Frontier s 
gas storage inventory on an "as 
metered" basis to Rainbow Gas 
Company (Rainbow). The Service 
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Agreement, dated October 21.1992, 
contemplates the possible sale to 
commence November 7.1992. 

Under subpart (b) of Ordering 
Paragraph (F] of the Commission's 
February 13,1985 Order, Frontier is 
"authorized to commence this sale of its 
inventory under such an executed 
service agreement fourteen days after 
the filing of the agreement with the 
Commission and may continue making 
such sale unless the Commission issues 
an order either requiring Frontier to stop 
selling and setting the matter for hearing 
or permitting the sale to continue and 
establishing other procedures for 
resolving the matter." 

Any person desiring to be heard or to 
make a protest with reference to said 
tariff sheet filing should, on or before 
November 18.1992, file with the Federal 
Energy Regulatory Commission (825 
North Capitol Street. NE., Washington. 
DC 20426) a motion to intervene or 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedures, 18 CFR 
385.214 or 385.211. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
Protestants parties to the proceeding. 
Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. CasbeU. 

Secretary, 

|FR Doc. 92-28812 Piled 11-4-82; 8c46 am) 
SILUliQ coot f717-0VM 


lDock8l No. QF8a-202-006) 

GEO East Mesa Limited Partnership— 
GEM 1; Amendment to filing 

October 29.1992. 

On October 22,1992. GEO East Mesa 
Limited Partnership (Applicant) 
tendered for filing an amendment to its 
filing in this docket. 

The amendment clarifies certain 
technical information. No determination 
has been made that the submittal 
constitutes a complete filing. 

i^y person desiring to be heard or 
objecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street NE., Washington, DC 
^ 28 . in accordance with rules 211 and 
^ of the Commission's Rules of 
Rroctice and Procedure. All such 
JJJotions or protests must be filed by 
'November 10 ,1992, and must be served 
on the Applicant. Protests wit! be 
considered by the Commission in 
^‘lennining the appropriate action to be 


taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

LiD%vood A. Watscm, )r., 

A cting Secretory. 

(FR Doc. 92-28816 Filed 11-4-92: 8:45 am) 

BILUMO COOC 


(Docket Na QF88-202-005I 

GEO East Mesa Limited Partnership— 
GEM 2; Amendment to FHIng 

October 2a 1902. 

On October 22.1992. GEO Bast Mesa 
Limited Partnership (Applicant) 
tendered for filing an amendment to its 
filing in this docket. 

The amendment clarifies certain 
technical information. No determination 
has been made that the submittal 
constitutes a complete filing. 

Any person deflMng to be heard or 
objecting to the granting of qualifying 
status should file a motion to intervene 
or protest with the Federal Energy 
Regulatory Commission. 825 North 
Capitol Street, NE., Washington, DC 
20426, in accordance with rules 211 and 
214 of the Commission’s Rules of 
Practice and Procedure. All such 
motions or protests should be filed by 
November 10.1992, and must be served 
on the Applicant. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection, 
linwood A. Watson, p.. 

Acting Secretary, 

IFR Doc, 92-28817 Piled 11-4-82; 8:45 am) 
Biujfia COOC srtr-OMa 


[Docket Noe. CP93-2e-000, #4 al.J 

K N Energy, Inc., et at.; Natural Gaa 
Certificate Rlinga 

Take notice that the following filings 
have been made with the Commission; 

1. K N Energy, Inc. 

[Docket No. CP93-28-OOOI 
October 28.1992. 

Take notice that on October 22,1992, 
K N Energy. Inc. (K N). P.O. Box 281304. 
Lakewood. Colorado 8022a filed in 
Docket No. CP90-26-000 a pnior notice 
request with the Commission pursuant 


to S 157.206 of the Commission's 
Regulations under the Natural Gas Act 
(NGA) for authorization to construct and 
operate 23 sales taps in order to deliver 
natural gas to various end-users under 
the blanket certificate issued In Docket 
Nos. CP83-140-000. CP83-140-001. and 
CP83-140-002 pursuant to Section 7 of 
the NGA. all as more fully set forth in 
the request which is open to the public 
for inspection. 

K N proposes to construct and operate 
23 sales laps to various end-users along 
its jurisdictional pnpelines in Colorado. 
Kansas, and Nebraska, K .N states that 
its sales lap customers would use the 
gas for commercial, domestic, grain¬ 
drying. and irrigation purposes. 

K N states that Its existing tariff does 
not prohibit these additional sales taps 
and that the 23 additional sales taps 
would have no significant impact on K 
N’s peak day and annual deliveries. 

Comment date: December 10,1992, In 
accordance with Standard Paragraph G 
at the end of this notice. 

2. United Gas Pipe line Co. 

[Docket No. CP93-3<M)00| 

October 29.1982. 

Take notice that on October 7,1992, 
United Gas Piple Line Company 
(United), P.O. Box 1478, Houston, Texas 
77251-1478. filed in Docket No. CP93-3(>- 
OOO, a request pursuant to } 157.205 of 
the Commission’s Regulations under the 
Natural Gas Act (18 CFR 157.206) for 
authorization to reassign volumes of gas 
to be delivered to United's firm sales 
customer South Coast Gas Company 
(South Coast) among three existing 
delivery points, under the authorization 
issued in Docket No. CP02-43O-OOO 
pursuant to Section 7 of the Natural Gas 
Act. all as more fully set forth In the 
request which is on file with the 
Commission and open to public 
inspection. 

United states that it currently makes 
sales of natural gas to South Coast 
under a service agreement dated 
October 1.1991. For the purpose of more 
efficiently serving its customer load. 
United States that South Coast 
requested that United increase the 
maximum daily quantity (MDQ) at its 
Ashland city gas station from 95 to 345 
MMBtu/d. It is stated that this increase 
of 250 MMBtu/d will be offset by 
reductions at South Coast’s Golden 
Meadow (150 MMBlu) and Raceland 
(100 MMBtu) delivery points. United 
States that the total volumes to be 
delivered to South Coast after 
reassignment will not exceed the total 
volumes authorized prior to this 
reassignment. 
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United advises that it has sufficient 
capacity to render the proposed service 
without detriment or disadvantage to its 
other existing customers: and that its 
tariff does not prohibit the proposed 
reassignment. 

Comment date: December 14.1992, in 
accordance with Standard Paragraph G 
at the end of this notice. 

3. Southern Natural Gas Ca 
lUockel No. CP93-29-0001 
October 29.1992. 

Take notice that on October 26.1992. 
Southern Natural Gas Company 
(Southern). P.O. Box 2563. Birmingham. 
Alabama 35202-2563. filed in Docket No. 
CP93-29-000 a request pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act for authorization to 
replace certain measurement facilities 
and change the operation of an existing 
delivery point by altering the contract 
delivery pressure under the certificate 
issued in Docket No. CPa2-406-000. 
pursuant to Section 7 of the Natural Gas 
Act all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

Southern states that it currently 
delivers gas supplies to Atlanta Gas 
Light Company (Atlanta) at the Dallas 
No. 2 point of delivery (Dallas No. 2] at 
a contract delivery pressure of 150 psig. 
Southern indicates that Atlanta has 
requested and Southern has agreed to 
deliver gas to Atlanta at Dallas No. 2 at 
a contract delivery pressure of 300 psig. 
Southern states that because of the 
proposed increased delivery pressure, it 
also proposes to abandon one 4-inch 
diameter rotary meter run and replace it 
with one 3-inch rotary meter run in 
order to operate Dallas No. 2 at the 
increased pressure in conformance with 
Atlanta's contract demand at that 
station. 

Southern states that the abandonment 
and increase In delivery pressure 
proposed in the instant application will 
not result in any termination of service, 
and that said changes will not result in a 
change to the contract demand of 
Atlanta at Dallas No. 2. P'orthcr. 
Southern states that (1) it has sufficient 
capacity to accomplish deliveries at the 
revised delivery pressure without 
detriment or disadvantage to its other 
customers: (2) deliveries at the 
increased delivery pressure will have no 
significant impact on Southern's peak 
day and annual deliveries; and (3) the 
abandonment and change in contract 
delivery pressure are not prohibited by 
an existing tariff of Southern. 

Comment date: December 14,1992. in 
accordance with Standard Paragraph G 
at the end of this notice. 


G. Any person or the Commission's 
staff may. within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 
notice of intervention and pursuant to 
S 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 

Lois D. Cashell. 

Secretary. 

[FR Doc. 92-26811 Filed 11-4-92; 8:45 am) 
81LUMQ COOC f717-01-M 


Midwestern Gas Transmission Co.; 
Filing 

(Docket No. RP91-189-005) 

October 30.1992. 

Take notice that on October 23,1992, 
Midwestern Gas Transmission 
Company (Midwestern) filed an original 
and ten (10) copies of the following tariff 
sheets to First Revised Volume No. 1 of 
its FERC Gas Tariff to be effective 
Novem^r 1.1992: 

Thirty Ninth Revised Sheet No. 5 

Twenty Sixth Revised Sheet No. 6 

Midwestern states that the filing is 
being made pursuant to Article II of the 
Stipulation and Agreement filed in this 
proceeding on September 14.1992. 
Specifically, that Article required 
Midwestern, upon certification of the 
Stipulation to the Commission by the 
Presiding Judge, to file the Settlement 
Rates, to be in effect the first day of the 
month following such certification. 
Midwestern states that the Stipulation 
was certified on October 16.1^2. 

Midwestern states that a copy of its 
filing was served on each of its 
customers and affected state 
commissions pursuant to S 154.16(b) of 
the Commission's Regulations and 
requests any waivers necessary to 
permit the tariff sheets to be effective on 
the proposed date. 

Any person desiring to protest this 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street, NE.. 
Washington. DC 20426. in accordance 
with rule 211 of the Commission's Rules 
of Practice and Procedure. All such 
protests should be filed on or before 


November 6.1992. Protests shall be 
considered by the Commission in 
determining the action to be taken, but 
will not serve to make protestants 
parties to the proceeding. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. CasheU. 

Secretary. 

(FR Doc. 92-26909 Filed 11-4-92; 8:45 am| 
BILLING CODE 6717-01-11 


(Docket No. RP91-229-013] 

Panhandle Eastern Pipe Line Co.; 
Proposed Changes in FERC Gas Tariff 

October 30,1992. 

Take notice that Panhandle Eastern 
Pipe Line Company (Panhandle) on 
October 23.1992. tendered for filing 
revised tariff sheets to its FERC Gas 
Tariff. Original Volume No. 1. 

First Revised Sheet No. 3-C.18 
First Revised Sheet No. 43-18 

Panhandle proposes that these revised 
tariff sheets become effective November 
1.1992. 

Panhandle states that these revised 
tariff sheets are being filed in 
compliance with the Commission's 
Order Accepting Settlement and 
Authorizing Abandonment dated August 
28,1992 In Docket No. RP91-22^-009. et 
al 

Specifically, Ordering Paragraph (C) 
of that order required Panhandle to 
advise the Commission which tariff 
sheets relating to the proceedings 
included In the Settlement should be 
withdrawn or superseded by the tariff 
sheets included In the Settlement. 
Appendix A includes the tariff sheets 
that should be superseded as a result of 
the Commission's approval of the 
Settlement. Appendix B hereto identifies 
the tariff sheets which should be 
withdrawn upon the effectiveness of the 
Settlement. 

Panhandle states that a copy of this 
filing is being served on all jurisdictional 
customers, applicable state regulatory 
agencies and parties to the above- 
referenced proceeding. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission. 
825 North Capitol Street. NE.. 
Washington. DC 20426. In accordance 
with rule 211 of the Commission's Rules 
of Practice and Procedure 18 CFR 
385.211. All such protests should be filed 
on or before November 6.1992. I^otests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
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Copies of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Casbell, 

Secretary. 

|FR Doc. 92-26915 Filed 11-4-92; 8:45 am) 
BILUNQ CODE S717-01>ll 


(Docket No. TM92-3-8-000] 

South Georgia Natural Gas Company; 
Proposed Changes in FERC Gas Tariff 

October 30.1992. 

Take notice that South Georgia 
natural Gas Company (South Georgia] 
on October 23,1992, tendered for filing 
Seventeenth Revised Sheet Nos. 78 and 
106 of the First Revised Volume No. 2 of 
its FERC Gas Tariff. The proposed 
revised tariff sheets would flow through 
to South Georgia's two gas storage 
customers reduced storage 
transportation charges billed to South 
Georgia by Southern Natural Gas 
Company (Southern). 

South Georgia states that the 
Commission's August 22,1980 order in 
the captioned proceeding permits South 
Georgia to flow through to its two 
storage customers any changes in the 
amounts which the Commission 
authorizes Southern to charge South 
Geoi^ia for storage transportation 
services. South Georgia further states 
that the Commission recently accepted 
for filing to be effective September 1, 
1992, subject to refund, revised tariff 
sheets filed by Southern which reduced 
Southern's storage transportation 
charges to South Georgia. 

South Georgia requests waivers of 
§ 154.51 of the Commission's 
Regulations and any other waivers 
necessary to make the revised tariff 
sheets effective as of September 1,1992. 
the date of the decrease in Southern's 
charges to South Georgia. 

South Georgia states that copies of the 
filing were served on the two 
jurisdictional customers affected by the 
hling, interested state commissions and 
all parties in the captioned proceeding. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE„ Washington, 
^ 20426, in accordance with the 
Commission's Rules of Practice and 
^^edure (18 CFR 385.211 and 385.214). 

P^lidons or protests should be 
nl^ on or before November 6.1992. 
priests will be considered by the 
Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
nc proceeding. Any person wishing to 


become a party must file a motion to 
intervene. Copies of this filing are on file 
with the Commission and are available 
for public inspection. 

Lois D. Cashell, 

Secretary. 

|FR Doc, 92-26911 Filed 11-4-92; 8 45 am) 
BIU.MG CdDE •717-OY>M 


[Docket No. RP88-67-061] 

Texas Eastern Transmission Corp; 
Proposed Changes In FERC Gas Tariff 

October 30,1992, 

Take notice that Texas Eastern 
Transmission Corporation ('Texas 
Eastern"), on October 28,1992. tendered 
for filing proposed changes in its FERC 
Gas Tariff. The tariff sheets submitted in 
this filing reflect the base tariff rates 
applicable for the period December 1, 
1992 through November 30,1993 ("Year 
3") pursuant to the terms of the 
Stipulation and Agreement 
("Settlement") in Texas Eastern 
Transmission Corporation, Docket Nos. 
RP8a-87. et oL, (Phase lI/PCBs). 

On December 17,1991, Texas Eastern 
filed the Settlement regarding rate 
recovery of costs associated with 
environmental assessment and 
remediation costs related to 
polychlorinated biphenyl ("PCB") 
contamination of its system and sites 
adjacent to its system. The Commission 
approved the Settlement, and it became 
final and non>appealable on April 17. 
1992. Pursuant to the terms of the 
Settlement in section 35 "Article VI 
Adjustment" of Texas Eastern's FERC 
Gas Tariff, Texas Eastern is required to 
submit on or before October 31,1992, 
tariff sheets that set forth the Settlement 
rates for Year 3. Texas Eastern states 
that the proposed tariff sheets have 
been filed to comply with this 
requirement of the Settlement. 

Texas Eastern states that copies of 
the filing were served upon Texas 
Eastern's jurisdictional customers, 
interested state commissions, and all 
parlies on the service list in Docket Nos. 
RP88-67, et qL. (Phase II/PCBs). 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capital Street. NE., 
Washington, DC 20426, in accordance 
with Rule 211 of the Commission's Rules 
of Practice and Procedures, 18 CFR 
385.211. All such protests should be filed 
on or before November 6.1992. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Copies of this filing are on file with the 


Commission and are available for public 
inspection. 

Lois D. Cashel], 

Secretary. 

|FR Doc. 92-26910 Filed 11-4-92; 8:45 am| 
BILLING COOC 6717-01-11 


(Docket No. RP93-13-000) 

Texas Eastern Transmission Corp.; 
Petlt(on for Declaratory Order 

October 30.1992. 

Take notice that on October 26,1992. 
Texas Eastern Transmission 
Coiporation (Texas Eastern) filed a 
petition for declaratory order, pursuant 
to Rule 212 of the Commission's Rules of 
Practice and Procedure. 18 CFR 385.212. 
Texas Eastern requests that the 
Commission declare that—(1) a 
September 18,1992 request by 
Elizabethtown Gas Company 
(Elizabethtown] to convert 75 percent of 
the level of its firm sales entitlement to 
firm transportation service effective 
December 1,1992, and (2) a September 
30,1992 notice by Elizabethtown of its 
withdrawal from and termination of a 
May 27,1988 settlement—are prohibited 
by the express language of the 1988 
settlement, the Commission's Rules and 
Regulations, and Texas Eastern's FERG 
Gas Tariff. 

Texas Eastern states that 
Elizabethtown made its conversion 
request in response to the Commission's 
August 31,1992 order terminating Texas 
Eastern's gas inventory charge. Texas 
Eastern argues that Elizabethtown could 
only have withdrawn from the 
settlement prior to its effective,date, and 
at this stage neither it nor Texas Eastern 
has that right. Texas Eastern also argues 
that under the 1988 settlement and 
Texas Eastern's FERC Gas Tariff, any 
request by Elizabethtown to convert to 
Order No. 436/500 firm transportation 
will be effective November 1.1993, 
pursuant to Rate Schedule FT-1 section 
2.5(a), and not December 1,1992, as 
requested by Elizabethtown. Texas 
Eastern states that It has served its 
petition for declaratory order upon all 
the parties on the official restricted 
service list compiled by the Secretary in 
the proceedings in Docket No. RP85-117. 
eta). 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission. 825 
North Capitol Street, NE., Washington, 
DC 20428, in accordance with 18 CFR 
385.214 and 385.211 of the Commission's 
Rules and Regulations. All such motions 
or protests should be filed on or before 
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November 13,1992. Protests will be 
considered by the Comm'osion in 
determining the appropriate action to be 
taken, but will not 8er\'e to make 
protestants partiea to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on fde w'ith the 
Commission and are available for public 
inspection in the public reference room. 
Loit D. CashelL 
Secretary, 

|FR Doc. 92-26013 Filed 11-4-92: 8:45 am] 
BtLUNO CODE «7i7-01*li 


I Docket No. RS92-8e-000. et al.] 

Ociolier 30.1992. 

Take notice that on Tuesday. 
November 10.1992. an informal 
technical conference will be convened 
in the above-captioned dockets. 
Discussion at the conference will be 
limited to matters regarding the 
operation of Transcontinental Gas Pipe 
Line Corporation's system. 

The ledmical conference will be held 
in room 2402-A al the Federal Energy 
Regulatory Conuntssion, 825 North 
Capitol Street NE., Washington. DC 
20426. The conference will begin at 10 
a m. Attendance at the oonfercnce will 
not confer party status on non-parties. 

For additional information, call Ralph 
Uslie at (202) 208-0298. 
tola D. Casbelt 
Secretary. 

im Doc. 92-26012 Filed 11-4-02: 645 am) 
M.UNG COOC f7l7-0l-M 


[Docket No. Ct93-3-000] 

Washington Energy Marketing, Inc.; 
Application for Blanket Certificate 
Wllh Pregranted Abandonment 

October 29.1992. 

Take notice that on October 23.1092. 
Washington Energy Marketing. Inc. 
(WFJ4) filed an a^ication under 
Sections 4 and 7 of die Natural Gas Act 
(NGA) for a blanket certificate with 
pregranted abandonment authorizing 
sales in interstate commerce for resale 
of ull categories of natural gas sub)ect to 
the Commisirion's NGA furisdicUon. Tlie 
appbeatjun is on Hie with the 
Commission and open to public 
inspection. 

To be heard or io protest the 
application a person must hie a motion 
to intervene or a protest on or before 
November 16.1992. A person filing a 
protest or motion to intervene must 
follow the Commission's Rules of 
Practice and Procedure (18 CFR .385.211 
or 385.214). All protests or motions to 
int^-rvene must be filed with the Federal 


Energy Regulatory Commission. 
Washington. DC 2042a 
The Commission will consider all filed 
protests in deciding the appropriate 
action to take but filing a protest does 
not make a protestant a party to a 
proceeding. A person wanting to be a 
party to a proceeding or to participate as 
a party in a hearing must file a motion to 
intervene. 

Under the procedure provided fojr 
here, unless otherwise advised. WEM 
will not have to appear or be 
represented at any hearing. 

Linwood A. Watson. )r.. 

Acting Secretary. 

|FR Doc. 92-28814 Filed 11-4-02; 8:45 amj 

mJJNG CODE S717-0VII 


I Docket No. RS92-69«0a01 

WestGas Interstate, Inc4 Conference 

October 30.1992. 

Take notice that on Tuesday. 
November 10.1992. at 1;30 p.m.. a 
conference will be convent in the 
captioned restructuring docket to 
discuss the summary of the proposed 
plan by WestGas interstate. Inc. to 
implement Order No. 636. 

The conference will be held in room 
2402B at the Federal Energy^ Regulatory 
Commission, 825 North Capitol Street. 
NF^. Washington. DC 20426. All 
interested parties arc invited to attend. 
Attendance at the conference will not 
confer party status. For additional 
information, interested persons may call 
Michael Goldenbeig at (202) 208-2294. 
Loh D. CashelL 
Secretary. 

|FR Doc. 92-20014 Fded 11-4-62; 645 am] 
BILUMO COOE fi717-01-4l 


ENVIRONMENTAL PROTECTION 
AGENCY 

lFRL-4530-21 

Agency Information Collection 
Activities Under OMB Review 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 

3501 et seg.l this notice announces that 
the information Collection Request (ICR) 
abstracted below has been forwarded to 
the Office of Management and Budget 
(OMB) for review and comment The 
ICR describes the nature of the 
information collection and its expected 
cost and burden. 


dates: Comments must be submitted on 
or before December 7,1992. 

FOR FURTHER INFORMATION OR TO 
OBTAIN A COPY OF THIS ICR, CONTACT: 
Sandy Farmer al EPA (202) 260-274a 

SUPPLEMENTARY INFORMATION: 

Office of Prevention, Pesticides and 
Toxic Substances 

Title: Polychlorinated Biphenyls 
(PCBs)-Notification and Manifesting of 
PCB Waste Activities (EPA ICR No. 

0583; OMB No. 2070-0061). and Records 
of PCB Storage and Disposal (EPA ICR 
No. 1446.03; OMB No, 207(Mni2). The 
two collections are now consolidated 
under ICR No. 1446.03; OMB No. 2070- 
0112. and this notice requests an 
extension of the expiration dale for the 
ICR. 

Abstract: Under section 6le) of the 
Toxic Substances Control Act (TSCA). 
generators of PCB waste must prepare 
manifests when they ship the waste for 
storage and disposal. The manifests 
enable FPA to track the chain of custody 
for a particular PCB waste shipment. 
Generators must also submit to EPA an 
Exception Report it within 45 days, they 
do not receive a copy of the PCB waste 
manifest signed by the owner or 
operator of the PCB commercial storage 
and disposal facility to which the waste 
was shipped. They are also required to 
submit an annual report of tminanifested 
PCB waste. 

All commercial storers. transporters 
and disposers of PCB waste must notify 
the EPA of their PCB waste handling 
activities, and they must obtain an ID 
number to be used on the required PCfi 
waste manifests. Owners and operators 
of commercial storage and disposal 
facilities, must submit to the Agency an 
annual report of discrepancies between 
the quantity and type of PCB waste 
designated on the manifest or sliipping 
papers, and the quantity or type of PCB 
waste actually delivered to. and 
received by, their designated facilities- 
Commercial storers of PCB waste must 
submit financial assurance and closure 
plans for EPA approval of their 
facilities. In addition, users, storers. and 
disposers of PCB waste must keep 
records of all their PCB activities, 
including copies of manifests and all 
. annual records of the disposition of 
PCBs. The Agency uses the information 
to monitor the movement of PCBs and 
their ultimate disposal, and to ensure 
compiianoe with the regulations. 

Burdea Statement The estimated 
average public reporting burden for this 
collection of information is .35 hour per 
respondent for reporting, and 33 hours 
per recordkeeper annually. Tiiis 
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estimate includes the time to read 
instructions, gather existing information 
and complete the required reports. 

Res^ndents: Handlers, users, storers 
and disposers of PCBs. and owners and 
operators of PCB disposal facilities. 

Estimated No, of Respondents: 23.369 
respondents for reporting and 51.055 
respondents for recordkeeping. 

Estimated No, of Responses per 
Respondent: 1. 

Estimated Total Annual Burden on 
Respondents: 175.312 hours. 

Frequency of Collection: Annually 
and on occasion. 

Send comments regarding the burden 
estimate, or any other aspect of the 
information collection, including 
suggestions for reducing the burden to: 
Sandy Farmer. U.S. Environmental 
Protection Agency, Information Policy 
Branch (PM 223Y), 401 M Street. SW., 
Washington. DC. 20460. 
and 

Matthew Mitchell. Office of 
Management and Budget. Office of 
Information and Regulatory ABairs. 
725 17th Street, NW.,Wa8hington, DC. 
20503. 

Dated: October 30.1992. 

Paul Lapsley, 

Director, Regulatory Management Division, 
[FR Doc. 92-26906 Filed 11-4-92; 8:45 am) 
BIUJNQ COOC 6560-SO^ 


ENVIRONMENTAL PROTECTION 
AGENCY 

IFRL-453G-91 

Prevention of Significant Deterioration 
of Air Quality (PSD); Hadson Power 14- 
Buena Vista; Buena Vista, VA 

AGENCY: Environmental Protection 
Agency. 

ACTION; Notice o f remand order. 

SUMMARY: The purpose of this notice is 
to announce that the Environmental 
Appeals Board of the United States 
Environmental Protection Agency issued 
a remand order, pursuant to the 
Prevention of Significant Deterioration 
of Air Quality (PSD) regulations codified 
^40 Cro 52.21 and the Procedures for 
Decisionmaking codified at 40 CFR Part 
regarding Hadson Power 14-Buena 
Vista in Rockbridge County, Virginia. 
OATES: The effective date of the 
^vlronmental Appeals Board's decision 
Was October 5,1W2. 

for further information contact: 

W. Denis M. Lohman. Chief. New 
^urce Review Section. Air Enforcement 
nranch. Air. Radiation and Toxics 
^Vision. U.S. Environmental Protection 
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Agency. Region III, Mail Code 3AT22. 
641 Chestnut Building. Philadelphia, 
Pennsylvania, 19107, (215) 597-3024. 
SUPPLEMENTARY INFORMATION: Three 
petitions were filed with the 
Environmental Appeals Board seeking 
review of a Prevention of Significant 
Deterioration (PSD) permit issued to 
Hadson Power 14-Buena Vista for 
construction of a 66.5 megawatt coal- 
fired electric generating power plant in 
Buena Vista, Virginia. Pursuant to a 
delegation of authority from the U.S. 
EPA, Region 111, the Virginia Department 
of Air Pollution Control (VDAPC) issued 
the final permit on April 18,1992. 
Because of the delegation, the Virginia 
permit is considered an EPA-issued 
permit for purposes of federal law (40 
CFR 124.41 (1991); 45 FR 33413 (May 19. 
1980)), and is subject to review by the 
Agency under 40 CFR 124.19 (1991). 

PSD Appeal No. 92-3 was filed by the 
Southern Environmental Law Center on 
behalf of itself and other various 
groups.* One of these groups. Clean Air 
for Rockbridge (CLEAR), and CLEAR’s 
president (Michael Lonergan) and 
treasurer (Saundra Martis), also filed a 
separate petition raising additional 
reasons to review the permit (PSD 
Appeal No. 92-5). The third petition for 
review, PSD Appeal No. 92-4, was filed 
by the County of Rockbridge. 

The Board issued a Remand Order in 
the above case on October 5,1992. In 
remanding this permit to the VDAPC the 
Board held that: (1) VDAPC erred in 
rejecting the Federal Land Managers' 
adverse impact determinations 
regarding the Class I areas—^James River 
Face Wilderness and Shenandoah 
National Park—In Virginia; and (2) 
VDAPC also erred in categorically 
excluding construction emissions from 
the air quality analyses; in failing give 
public notice of its intention to use an 
air quality model not previously subject 
to public scrutiny; and in providing an 
incomplete description of the proposed 
increment consumption in its public 
notice of the draft permit. 

The permit is remanded to VDAPC to 
perform a substantive review of the 
adverse impact determination, to reopen 
the public comment process, and to 
address the other deficiencies in 
accordance with the remand order. The 
VDAPC is hereby directed to reopen the 
permit proceedings for the limited 


• These groups ere the Conservation Council of 
Virginia. National Parka and Conaervation 
Aasodatkm. Virginia Council ofTroul Unlimited. 
Virginia Wildhfe Federation. Sierra Chib. 
Environmental Defense Fund. The Wilderness 
Society. Southaide Concerned Qtizens. Ocan Air 
for Rockbridge (CLEAR), and Michael Lonergan and 
Saundra Martis. individually and as president and 
treasurer of CLEAR, respectively. 


purpose of reconsidering these issues in 
a manner consistent with the opinion of 
the Board. After reconsidering these 
issues, VDAPC shall reissue a draft 
permit and reopen the public comment 
period to allow comments on its 
reconsideration. The notice of the public 
comment period shall be in accordance 
with all applicable federal and State 
regulations, and shall provide for public 
comment on all increment to be 
consumed by the proposed source 
(including any increment at the 
Shenandoah National Park), and 
Hadson Power's use of a non-Guideline 
model in its air quality analyses. The 
State's final permit decision is subject to 
review under 40 CFR 124.19. 

Anyone wishing to review the permit, 
petitions, remand order, or related 
materials should contact the following 
offices: 

U.S. Environmental Protection Agency, 

Region Ill, Air Enforcement Branch. New 
Source Review Section (3AT22), 841 
Chestnut Building. Philadelphia, 
Pennsylvania 19107. 

Virginia Department of Air Pollution Control, 
Room 801, Ninth Street Office Building. 
Richmond, Virginia 23219. 

Pursuant to 40 CFR 124.19(f)(l)(iii) and 
the Remand Order, in order to exhaust 
available administrative remedies, these 
remand proceedings must be appealed 
to the U.S. EPA Environmental Appeals 
Board. 

Dated: October 29.1992. 

Edwin B. Erickson, 

Regional A dministrator. 

|FR Doc. 92-26899 Filed 11-4-92; 8;45 ami 
BILUHG CODE SSSO-SO-M 


[SW-FRL-4530-11 

Handbook of RCRA Ground-Water 
Monitoring Constituents, Chemical & 
Physical Properties 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of availability of 
handbook. 


SUMMARY: The Environmental Protection 
Agency (EPA or Agency) announces the 
availability of a reference handbook 
entitled "Handbook of Ground-Water 
Monitoring Constituents: Chemical A 
Physical Properties." This document 
provides specific chemical and physical 
properties and SW-846 analytical 
methods for the constituents listed in 40 
CFR part 284, appendix IX. Appendix IX 
is the list of ground-water monitoring 
constituents for permitted hazardous 
waste treatment, storage, and disposal 
facilities that are subject to the ground- 
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water monitoring requirements of 40 
CFR part 264. subparl F. The 
consUtuents contained in the Handbook 
are those currently listed in appendix 
IX. however, the Handbook also 
contains data on 19 constitutents that 
arc being considered for addition to 
appendix IX. The Handbook also 
denotes those constituents being 
considered for deletion from appendix 
IX. Any additions or deletions to 
appendix LX will first be proposed and 
appear in the proposed rule section of 
the Federal Register. 
dates: Comments on this handbook 
must be submitted on or before 
February 3.1993. 

addresses: CoRunenters must send an 
original and two copies of their 
comments to: Docket Clerk, Office of 
SoUd Waste (OS-305J. Docket No. F-92- 
HGCA-FFFFF. U.S. Environmental 
Protection Agency Headquarters. 401 M 
Street, SW.. Washington. DC 20460. 
Comments should incl ude the docket 
number [F-92-^GCA-FFFFF]. The 
RCRA docket is located in room M2427 
at £PA Headquarters and is available 
for viewing from 6 a.m. to 4 p.m.. 
Monday through Friday, excluding 
Federal holidays. Appointments may be 
made by calling (202) 260-9327, Copies 
cost $ai5 per page. Charges under 
$25.00 are waived. In addition, this 
document is available for purchase 
through the National Technical 
Information Service (NTIS), U.S. 
Department of Commerce, Springfield. 
Virginia 22161. telephone (703) 487-4800: 
Handbook of RCRA Ground-Water 
Monitoiing Constituents: Chemical & 
Physical f^operties. (NTiS #PB92-233- 
287)- 

FOR FURTHER INFORMATION CONTACT. 
For general information, contact the 
RCRA/Superfund Hotline, Office of 
Solid Waste. U.S. Environmental 
Protection Agency, 401 M Street SW., 
Washington. DC 20480, telephone (800) 
424-^48, TDD (800) 553-7672 (hearing 
impaired); in the Washington, DC 
metropolitan area the number is (703) 
920-9810. TDD (703) 486-3323. 

For technical information contact Jim 
Brown. Office of Solid Waste (OS-341), 
U.S. Environmental Protection Agency. 
401 M Street. SW^ Washington. DC 
20460. telephone (202) 260-324a 
SUPPLEMENTARY INFORMATION: This 
document provides specific chemical 
and physical properties and SW-846 
analytical methods for each of the 222 
constituents listed in appendix IX and 
19 constituents that are being 
considered for addition to appendix IX. 
For each constituent listed in the 
appendix IX Handbook, the following 
information is provided if available: 


1. Appendix IX Name: The name of 
the constituent as it appears on the list 
of ground-water monitoring constituents 
listed in 40 CFR part 264 appendix IX. 

The Handbook is organized 
alphabetically by appendix DC name. 

2. CAS Name: The name of the 
constituent as it appears in the Chemical 
Abstracts Service (CAS) Registry. 

3. C4S Number: The CAS registry 
number. 

4. Empirical Formula: The chemical 
formula that provides the number of 
each type of atom in the molecule. For 
metals, the Handbook provides the 
chemical symbol. 

5. Maximum Contaminant Level: The 
maximum permissible level of the 
conshtuent in water which is delivered 
to the free flowing outlet of the ultimate 
user of a public water system. If there 
does not exist a maximum contaminant 
level for the constituent, the notation 
“NA" is presented. 

6. Molecular Weight The molecular 
or formula weight of the constituent in 
grams/mole. 

7. Boiling Point The temperature in 
degrees Celsius at which the vapor 
pressure of the constituent in aqueous 
form is equal to atmospheric pressure. 

6. Melting Point The temperature in 
degree Celsius at which the constituent 
in solid phase is in equilibrium, with the 
liquid phase at atmospheric pressure. 

9. Specific Gravity: The ratio of the 
density of the constituent at a specified 
temperature relative to the density of 
water at a specified temperature. 

10. Solubility: The concentration of 
the constituent (in milligrams per liter) 
that is required to form a saturated 
solution in water at a givenieference 
temperature. 

11. Vapor Pressure: The pressure (in 
millimeters of mercury) of the vapor 
phase of the constituent that is in 
equilibrium with its liquid or solid 
phase. 

12. Henryks Ixiw Constant The ratio of 
the equilibrium concentration (in 
atmospheres) of the constituent in air 
relative to its concentration (in moles/ 
cubic meter) in water. 

13. Ixjg The log of the ratio of the 
equilibrium concentration of the 
constituent in octanol relative to its 
concentration in water. 

14. Possible SW-845 Methods: The 
analytical methods presented in the 
USEPA publication ‘Test Methods for 
Evaluating Solid Waste" (SW-846), 
Third Edition (as amended by Updates I 
and IT), that may be used to determine 
the concentration of the constituent in 
ground water. For each method, an 
Estimated Quantitation Limit (EQL) is 
given if an EQL is available. 


15. Chemical Structure: The chemical 
formula wTitten to show the relative 
arrangements of the atoms. For metals, 
the Handbook provides the chemical 
symbol. 

Finally, the Handbook provides a 
table of abbreviations, an index by CAS 
registry number, an index by CAS name, 
and a listing of references. 

The appendix IX Handbook is 
designed to be a concise and readily 
accessible resource for ground-water 
professionals who are designing and 
evaluating ground-water monitoring 
programs, hydrogeologic 
characterizations, and corrective 
measures, including: Determining the 
fate and transport of contaminants in 
ground water: choosing an analytical 
methods for ground-water analysis; 
evaluating corrective actions; selecting 
treatment methods; reviewing RCRA 
Corrective Measures Studies; evaluating 
the potential for LNAPLs or DNAPLs in 
ground water; and contaminant 
transport modeling. 

Dated: October 24,1992. 

Doo Clay, 

Assistant Administrator, Office of Solid 
Waste. 

[FR Doc. 92-26660 Filed 11-4-92; 845 am) 
attUNQ CO0€ S56S-SS<M 


Gulf of Mexico Program Tachnlcal 
Steering Committee 

AGENCY: Environmental Protection 
Agency. 

action: Notice of meeting of the 
Technical Steering Committee of the 
Gulf of Mexico Pro gram. _ 

SUMMARY: The Gulf of Mexico Technical 
Steering Committee Yvil! hold a meeting 
on November 5-6.1992, at the Airport 
Holiday Inn in New Orleans. Louisiana. 

FOR FURTHER INFORMATION CONTACT. 

Dr. Douglas Lipka, Deputy Director. Gulf 
of Mexico Program. Building 1103. room 
202. John C. Stennis Space Center. 
Slennis Space Center, MS 39529 at (601) 
686-3726. 

SUPPLEMENTARY INFORMATION: A 

meeting of the Technical Steering 
Committee of the Gulf of Mexico 
Program will be held on November 5-6. 
1992. at the Airport Holiday inn m 
Orleans. LA. Agenda items will include 
status reports and discussion of (IJ 
fiscal year 1993 work plan, (2) the 
technical subcommittee. (3) five-year 
strategy (1993-1997). (4) priority setti^ 
and comparative risk. (5) the 1992 Golf 
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of Mexico Symposium, and (6) Year-of- 
ihe-Gulf Activities. The meeting is open 
to the public. 

Alao Fox, 

Deputy Assistant Administrator, Office of 
Water, 

|FR Doc. 92-26894 Filed 11-4-92; 8:45 am| 
BILUNO CODE 4560-5041 


[OPPTS-140196; FRL-4172-9] 

Access to Confidential Business 
Information by the U.S. General 
AccountinQ Office 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Notice. 


SUMMARY: EPA has authorized the U.S. 
General Accounting Office (GAO) for 
access to information which has been 
submitted to EPA under all sections of 
the Toxic Substances Control Act 
(TSCA). Some of the information may be 
claimed or determined to be confidential 
business information (CBI). 

OATE&* Access to the confidential data 
submitted to EPA will occur no sooner 
than November 19,1992. 


FOR FURTHER INFORMATION CONTACT: 

Susan a Hazen, Director, TSCA 
Environmental Assistance Division (TS- 
799). Office of Pollution Prevention and 
Toxics. Environmental Protection 
Agency. Rm. E-545. 401 M St, SW.. 
Washington, DC 20460. (202) 554-1404. 
TDD: (202) 554-0551. 


suppuemchtary information: In an 
August 18.1992 letter to the EPA 
Director of the Information Management 
Division of the Office of Pollution 
PrevenUon and Toxics, GAO has 
requested access to confidential 
business information submitted to EPA 
under TSCA in order to review EPA 
programs under TSCA which are 
designed to control the risk of harm 


^sented by chemicals, and to review 
OPPT8 information management 
systems. 

In accordance with 40 CFR 2.306(h), 
EPA has determined that GAO will 
require access to CBI submitted to EPA 
under all sections of TSCA to 
successfully perform their duties. GAO 
personnel will be given access to 
information submitted to EPA under all 
secUons of TSCA. Some of the 
nfonnalion may be claimed or 
determined to be CBI. 

Fol? ® previous notice published in the 
^eral Register of July 18,1988 (53 FR 
^ authorized for access 
*0 GBI submitted to EPA under all 
s^hons of TSCA. EPA is issuing this 
notice to allow GAO to conduct its 


present review of EPA programs and 
information management systems. 

EPA is issuing this notice to inform all 
submitters of information under all 
sections of TSCA that EPA may provide 
GAO access to these CBI materials on a 
need-to-know basis only. All access to 
TSCA CBI under this agreement will 
take place at EPA Headquarters. 

GAO will be authorized access to 
TSCA CBI under the TSCA ConfidenUal 
Business Information Security Manual, 
Upon completing review of the CBI 
materials, GAO will return all materials 
to EPA. 

Clearance for access to TSCA CBI for 
GAO may continue until September 30, 
1994. 

GAO personnel will be required to 
sign nondisclosure agreements and will 
be briefed on appropriate security 
procedures before they are permitted 
access to TSCA CBI. 

Dated: October 30.1992. 

George A. Bonina, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 

[FR Doc. 92-26007 Filed 11-4-92; 8:45 amj 
BILLJNQ CODE 4S40-60-F 


IOPFrS-140197; FRL-4173-1 J 

Access to Confidential Business 
Information by the U.S. Consumer 
Product Safety Commission 

AOEncy: Environmental Protection 
Agency (EPA). 
action: Notice. 


summary: EPA has authorized the U.S. 
Consumer Product Safety Commission 
(CPSC) for access to information which 
has been submitted to EPA under all 
sections of the Toxic Substances Control 
Act (TSCA), Some of the information 
may be claimed or determined to be 
confidential business information (CBI). 
DATES: Access to the confidential data 
submitted to EPA will occur no sooner 
than November 19.1992. 

FOR FURTHER INFORMATION CONTACT: 
^usan B. Hazen. Director. TSCA 
Environmental Assistance Division (TS- 
799), Office of Pollution Prevention and 
Toxics, Environmental Protection 
Agency. Rm. E-545. 401 M St.. SW.. 
Washington. DC 20400, (202) 554-1404, 
TDD: (202) 554-0551. 

SUPPLEMENTARY INFORMATION: Under a 
Memorandum of Understanding (MOU), 
dated September 23,1986, CPSC agreed 
to EPA procedures governing access to 
CBI submitted to EPA under TSCA. 

In accordance with 40 CFR 2.306(h). 
EPA has determined that CPSC will 


require access to CBI submitted to EPA 
under all sections of TSCA to perform 
successfully their responsibilities under 
the Consumer Product Safety Act and 
TSCA. CPSC personnel will be given 
access to information submitted to EPA 
under all sections of TSCA. Some of the 
information may be claimed or 
determined to be CBI. 

In a previous notice published in the 
Federal Register of November 8,1989 (54 
FR 46981), CPSC was authorized for 
access to CBI submitted to EPA under 
all sections of TSCA. EPA is issuing this 
notice to grant CPSC a 5-year extension 
to its TSCA CBI access under the 
existing MOU. 

FJ^A is issuing this notice to inform all 
submitters of Information under all 
sections of TSCA that EPA may provide 
CPSC access to these CBI materials on a 
need-to-know basis only. All access to 
TSCA CBI under this MOU will take 
place at EPA Headquarters and CPSC’s 
5401 West Bard Ave., Bethesda, MD site. 

CPSC will be authorized access to 
TSCA CBI at its facility under the TSCA 
Confidential Business Information 
Security Manual. Before access to TSCA 
CBI is authorized at CPSC's site. EPA 
will approve CPSC’s security 
certification statement, perform the 
required inspection of its facility, and 
ensure that the facility is in compliance 
with the manual. Upon completing 
review of the CBI materials, CPSC will 
return all transferred materials to EPA. 

Clearance for access to TSCA CBI for 
CPSC may continue until September 30, 
1997. 

CPSC personnel will be required to 
sign nondisclosure agreements and will 
be briefed on appropriate security 
procedures before they are permitted 
access to TSCA CBI. 

Dated: October 30.1992. 

George A. Banina, 

Acting Director, Information Management 
Division, Office of Pollution Prevention and 
Toxics. 

|FR Doc. 92-28908 Filed 11-4-92; 645 am] 
BtLUNO CODE 666e-6l>-f 


FEDERAL MARITIME COMMISSION 

Request for Additional Information 

Agreement No.: 207-011386. 

Title: NGPL-Joint Service Agreement. 
Parties: 

The China Navigation Co., Ltd. 

Mitsui O.SJ<. Lines. Ltd. 

Synopsis: Notice is hereby given that 
the Federal Maritime Commission, 
pursuant to section 6(d) of the Shipping 
Act of 1984 (46 U.S.C. app. 1705). has 
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requested additional information from 
the parties to the Agreement in order to 
complete the statutory review of 
Agreement No. 207-011388 required by 
the Act. This action extends the review 
period as provided in section 6(c) of the 
Act. 

Dated: October 30.1992. 

By Order of the Federal Maritime 
Commission, 
loseph C Polking, 

Secretary. 

(FR Doc 92-26609 Filed 11-4-92: 8:45 am) 
BiLUNO cooc erso-oi-ai 


Agreementfs) Filed; South Europe/ 
U.SJL Freight Conference, et al. 

The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agre€ment(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington. DC office of the Federal 
Maritime Commission. 800 North Capitol 
Street. NW.. 9th Floor. Interested parties 
may submit comments on each 
agreement to the Secretary. Federal 
Maritime Commission. Washington. DC 
20573. within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in S 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement 

Agreement No*: 202-010676-056. 

Title: South Europe/U.S.A. Freight 
Conference. 

Parties: 

Achiile Lauro 

Compagnie Cenerale Maritime 

Compania Transatlantics Espanola. 
S.A. 

Evergreen Marine Corporation 
(Taiwan) Ltd. 

Farrell Lines. Inc. 

Italia di Navigazione. S.p.A. 

lugolinija 

Lykes lines 

A.P. Moller Maersk Une 

Nedlloyd Lines 

Sea-Land Service. Inc. 

P & O Containers Limited 

Zim Israel Navigation Company. Ltd. 

Synopsis: The proposed amendment 
modifies Article XIII (Independent 
Action) to extend the expiration date for 
any increase to the amount of brokerage 
and freight forwarder compensation 
from lune 30.1992 to June 30.1993. 

Agreement No*: 224-200203-001. 


Title: Port of New Orleans/ 
Transocean Terminal Operators Lease 
Agreement. 

Parties: 

The Port of New Orleans 

Transocean Terminal Operators 
(•TTO**). 

Synopsis: The Agreement reduces the 
initial term of the lease; eliminates the 
second five-year option period; adds an 
additional tract to the leased premises; 
raises the rent for the office, gear 
storage and parking areas; and lowers 
the rent for the marshalling area. 

Dated: October 30,1992. 

By Order of the Federal Mari lime 
Commission, 
loseph C* Polking, 

Secretary. 

(FR Doc. 92-28863 Filed 11-4-92; 8:45 am) 
BILUHG COOC 


FEDERAL RESERVE SYSTEM 

First Community Financial Group, Inc.; 
Formation of, Acquisition by, or 
Merger of Bank Holding Companies 

The company listed in this notice has 
applied for the Board*s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board’s Regulation Y (12 CFR 225.14) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any * 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than 
November 30.1992. 

A. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning. Director. 
Bank Holding Company) 101 Market 
Street San Francisco. California 94105: 

7, First Community Financial Group* 
Inc** Lacey, Washington; to acquire 100 
percent of the voting shares of Citizens 
First Bank. Elma. Washington. 


Board of Governors of the Federal Reserve 
System, October 30,1992. 

Jennifer). |ohoson. 

Associate Secretary of the Board. 

(FR Doc. 92-26829 Filed 11-4-92: 8:45 am) 
BILLING cooc e21(M)1-F 


First Union Corporation; Formation of. 
Acquisition by, or Merger of Bank 
Holding Companies; and Acquisition of 
Nonbanking Company 

The company listed in this notice has 
applied under § 225.14 of the Board’s 
Regulation Y (12 CFR 225.14) for the 
Board’s approval under section 3 of the 
Bank Holding Company Act (12 U.S.C 
1842) to become a bank holding 
company or to acquire voting securities 
of a bank or bank holding company. The 
listed company has also applied under § 
225.23(a)(2) of Regulation Y (12 CFR 
225.23(a)(2)) for the Board’s approval 
under section 4(c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and { 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, or to engage in such 
an activity. Unless otherwise noted, 
these activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of Interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions ol 
fact that are in dispute, summarizing the 
evidence that would be presented al a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve 
indicated or the offices of the Board ol 
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Governors not later than November 30, 
1992. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Senior Vice 
President) 701 East Byrd Street, 
Richmond, Virginia 23261: 

1, First Union Coiporation, Charlotte, 
North Carolina; to acquire 100 percent of 
the voting shares of Dominion 
Bankshares Corporation, Roanoke, 
Virginia, and thereby indirectly acquire 
Dominion Bank of \Vashington, National 
Association. Washington, D.C; 

Dominion Bank of Maryland. National 
Association, Rockville, Maryland; 
Dominion Bank, National Association, 
Roanoke, Virginia; Dominion Bank of 
Middle Tennessee, Nashville, 

Tennessee; Merchants & Planters Bank, 
Newport, Tennessee; and Citizens Union 
Bank, RogersviUe, Tennessee. 

In connection with this application, 
Applicant also proposes to acquire 
Dominion Bankshares CDC, Inc., 
Roanoke, Virginia, and thereby engage 
in making equity and debt investments 
in corporations or projects designated to 
promote community welfare, such as 
economic rehabilitation and 
development of low-income areas by 
providing housing, services or jobs for 
residents pursuant to S 225.25(b)(6); 
Dominion Trust Company, Roanoke. 
Virginia, and thereby engage in 
performing functions and activities of 
trust companies including activities of a 
fichiciarv, agency and custodial nature 
within the State of Virginia pursuant to 
§ 225.25(b)(3); Dominion Trust Company 
of Tennessee, Nashville, Tennessee, and 
thereby engage in performing functions 
and activities of trust companies 
including activities of a fiduciary, 
agency and custodial nature within the 
State of Tennessee pursuant to § 
225.25(b)(3); and Old Dominion Leasing, 
Inc., Roanoke, Virginia, and thereby 
engage in leasing personal property 
pursuant to $ 225.25(b)(5), and in making 
and servicing loans pursuant to § 
225.25(b)(1) of the Board's Regulation Y, 

Board of Governors of the Federal Reserve 
System. October 3a 1992. 
lennifar |. lohnson. 

Associate Secretary of the Board. 

|FR Doc. 92-28630 Filed 11-4-92:6:45 am) 

SILUNO COOC 


Integra Financial Corporation; 
Acquiaitlona of Companlea Engaged In 
Permisalble Nonbanking Activttles 

The organizations listed in this notice 
have applied under S 225.23(a)(2) or (f) 
of the Board's Regulation Y (12 CFR 
225.23(a)(2) or (f)) for the Board's 
approval under secUon 4(c)(6) of the 
Holding Company Act (12 U.S.C 


1843(c)(8}) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, It will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views In writing on the 
question whether consummation of the 
proposal can "reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices." Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicalbig how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless othervrise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated for the application or the 
offices of the Board of Governors not 
later than November 2a 1992. 

A. Federal Reserve Bank of Cleveland 
(John |. Wixted, Jr., Vice President) 1455 
^st ^xth Street, Cleveland, Ohio 44101: 

1. Integra Financial Corporation, 
Pittsburg Pennsylvania; to acquire 
Equibcmk (Delaware), Nj\., Wilmington, 
Delaware, and thereby engage in 
making, acquiring, and servicing retail 
Install^nt and revolving credit loans 
such as credit card loans pursuant to { 
225.25(b)(1); to acquire First Associates 
Financial. Inc., Tampa, Florida, and 
thereby engage in collecting its 
remaining mobile home financing loans 
pursuant to t 225.25(b)(l}; and to acquire 
American Financial Corporation of 
Tampa, Ino, Tampa, Florida, and 
American Financial Corporation of 
Georgia, Inc., Tampa, Florida, and 
thereby engage in originating and 
servicing consumer home equity loans 
through a network of correspondents 
and Inkers pursuant to i 225.25(b)(1) of 
the Board's Regulation Y. 


Board of Goveroors of the Federal Reserve 
System. October 3a 1992. 

Jennifar). Johnson, 

Associate Secretary of the Board. 

[FR Doc. 92-28831 Filed 11-4-92; 8:45 am) 
BttXlMO COOC 


Westdeutache Landesbank 
Girozentrale; Application to Acquira 
Voting Shares of Company Engaged In 
Nonbanking Activities 

Westdeutsche Landesbank 
Girozentrale, Dusseldorf, Germany 
(Applicant), has applied pursuant to 
section 4(c)(6) of the Bank Holding 
Company Act (12 U.S.C. 1843(c)(8)) 

(BHC Act) to retain direct and indirect 
control of 100 percent of the voting 
shares of Thomas Cook Inc., New York. 
New York (Company),' and thereby 
engage indirectly in the nonbanking 
activities described below. Pursuant to 
Applicant's proposal. Applicant would 
acquire directly 10 percent of the voting 
shares of Company and the remaining 90 
percent would be acquired by 
Applicant's subsidiary TBG Touristik 
Beteiligungs GmbH & Co. KC 
(Subsidiary). 

Proposed Act!vities 

Applicant proposes to engage through 
Company in the following nonbanking 
activities: 

1. Consumer Instruments Activities. 
Issuing, selling, redeeming and refunding 
U.S. dollar- and foreign currency- 
denominated travelers cheques, money 
orders, and similar consumer 
instruments with a face value of $1,000 
or less (Consumer instruments) issued 
by Company and by affiliated and 
unafTiiiated institutions, directly and 
through affiliated and unaffiliated 
entities. Applicant also proposes to 
engage through Company in certain 
activities it maintains are incidental to, 
or an integral part of, the foregoing 
Consumer Instruments Activities, 
including (i) providing marketing, 
operations, sales, and training materials 
to una^iliated third parties selling such 
Consumer Instruments for the 
Company's account, and (ii) sponsoring 
training seminars for sales agents, and 
promotions for sales agents and 
customers, of Company's Consumer 
Instruments. 

2. Payment Instruments and Wires 
Activities. Issuing and selling U.S. 
dollar- and foreign currency- 


* At uted hareln. the lenn ‘*CoiDp«ny’* includra 
both Thomat Cook Inc and its aubtkHariet Thomaa 
Cook Currancy Services Inc and Travel Money 
Services Inc 










52778 


Federal Register / Vol. 57, No. 215 / Thursday, November 5, 1992 / Notices 


denominated drafts and payment 
instruments (Payment Instruments) and 
payment orders and wire transfers 
(Wires), with no limitation as to face 
value, directly and through affiliated 
and unaffiliated institutions. Applicant 
also proposes to engage through 
Company in certain activities it 
maintains are incidental to the foregoing 
Payment Instruments and Wires 
Activities, including (i) purchasing 
Payment Instruments and Wires, and (ii) 
sending for collection and cashing 
Payment Instruments. 

3. Foreign Exchange Activities. The 
following Foreign Exchange Activities: 

(i) marketing, purchasing, and selling 
foreign currency directly and through 
affiliated and unaffiliated institutions at 
wholesale and retail for its own account 
and for the account of others: (ii) 
engaging in foreign exchange forward, 
options, futures, options on futures, and 
swap transactions for its own account 
for purposes of hedging its other Foreign 
Exchange Activities, and similar 
vehicles used by banks for similar 
purposes: (iii) engaging in foreign 
exchange forwai^ transactions for the 
account of customers: and (iv) as an 
activity incidental to the foregoing 
activities, providing foreign exchange- 
and foreign currency-related information 
services. Company will not provide 
investment advice for compensation 
regarding foreign currency. 

4. Precious Metals Activities. 
Marketing, purchasing and selling 
precious metals (gold and silver bullion, 
bars, rounds, and coins) for its own 
account and for the account of others at 
wholesale and retail directly and 
through third parties. Applicant also 
proposes to engage through Company in 
certain activities it maintains are 
incidental to the foregoing Precious 
Metals Activities. 

5. Data Processing. Data processing 
and related bookkeeping (including 
accounts payable processing) and 
record retention activities in connection 
with the foregoing activities, including 
(i) payment and refund processing for 
Consumer Instruments and Payment 
Instruments, (ii) accounting for 
instruments sold (including travelers 
cheque inventory fulfillment), and (iii) 
preparing profitability statements, 
product inventory reports, and market 
data. 

6. Certain Incidental Activities. 
Certain activities Applicant maintains 
are incidental to one or more of the 
foregoing activities, including (i) 
providing investment management 
services for cash proceeds received From 
sales of Consumer instruments and 
Payment Instruments, (ii) providing 
incidental legal, accounting, and support 


services in connection with the 
provision of the Company’s services 
described in items 1 through 5 above, 
and (iii) cashing U.S. dollar- 
denominated payroll checks and small- 
denomination personal checks for the 
convenience of airport and airline 
workers and certain credit card holders. 
Applicant also proposes through 
Company to provide a variety of 
emergency services to certain credit 
card holders, including facilitating credit 
card replacements, making cash 
advances, and providing 
communications assistance and lost or 
stolen credit card reporting services. In 
addition. Applicant proposes to engage 
through Company in providing services 
to travel business affiliates operating 
outside of the United States. 

Permissibility of Proposed Activities 

Applicant states that the Board has 
previously approved, by regulation or 
order, certain of Applicant’s proposed 
Consumer Instruments Activities, 
Payment Instruments and Wires 
Activities. Foreign Exchange Activities. 
Precious Metals Activities, and Data 
Processing Activities (together. Core 
Activities). See, e.g., 12 CFR 225.25(b)(7) 
and (12); Midland Bank, PLC, 76 Federal 
Reserve Bulletin 860 (1990)(M/c//an<y IV]. 
With respect to proposed Foreign 
Exchange Activities and Precious 
Metals Activities. Aq^icant has stated 
that it will comply with the prudential 
limitations and other conditions 
established by the Board in its previous 
Orders. See Midland FV, supra. See also 
12 CFR 225.142. With respect to 
proposed Payment Instruments and 
Wires Activities. Applicant has 
proposed certain modifications from 
conditions imposed in previous Orders 
regarding the treatment of proceeds of 
Payment instruments and Wires, 
including (a) eliminating the $10,000 face 
value limitation on U.S. dollar- 
denominated Payment Instruments and 
Wires, (b) increasing to $50,000 the 
minimum face value on foreign-currency 
denominated Payment Instruments 
which must be made subject to reserve 
requirements, and (c) eliminating 
conditions imposed by the Board in 
prior cases which mandate that the 
proceeds from sales of Wires must be 
deposited overnight in demand deposit 
accounts and thereby made subject to 
reserve requirements. See Midland IV, 
supra. Applicant maintains that these 
modifications do not materially alter the 
nature of the activity and are necessary 
to allow it to reduce transaction costs, 
increase operating efficiency, and 
remain competitive. Applicant also 
maintains that these mc^ifications will 
have no more than a marginal impact on 


the reser\'e base, a concern noted by the 
Board in its previous Orders with 
respect to similar applications. 

Applicant states that the Board has 
also approved by order certain of the 
activities which Applicant maintains are 
incidental to one or more of its proposed 
Core Activities. See, e.g.. Midland IV, 
supra. 

Section 4(c)(8) of the BHC Act 
provides that a bank holding company 
may. with Board approval, engage in 
any activity ’’which the Board after due 
notice and opportunity for hearing has 
determined (by order or regulation) to 
be so closely related to banking or 
managing or controlling banks as to be a 
proper incident thereto”. In determining 
whether a proposed activity is closely 
related to banking for purposes of the 
BHC Act, the Board considers, inter alia, 
the matters set forth in National Courier 
Association v. Board of Governors of 
the Federal Reserve System, 516 F.2d 
1229 (DC Cir. 1975). These 
considerations are (1) whether banks 
generally have in fact provided the 
proposed services. (2) whether banks 
generally provide services that are 
operationally or functionally so similar 
to the proposed services as to equip 
them particularly well to provide the 
proposed services, and (3) whether 
banks generally provide 8er\'ices that 
are so integrally related to the proposed 
services as to require their provision in 
a specialized form. See id. at 1237. 

Certain of the proposed activities 
maintained by Applicant to be 
incidental to its proposed Core 
Activities or otherwise permissible 
under the BHC Act have not previously 
been determined by the Board to be 
permissible under section 4 of the BHC 
Act. including: (1) the proposed 
incidental activities specifically 
enumerated in paragraphs 1 and 2 
above; (2) the use of foreign currency 
hedging vehicles not specifically 
addressed by the BoaH in its previous 
Orders: and (3) with the exception of 
cashing payroll checks drawn on 
unaffiliated banks, the activities listed 
in paragraph 6 above. Applicant 
maintains that all of the proposed 
activities that the Board has not 
previously determined to be permissible 
for bank holding companies are either 
activities closely related and properly 
incident to banking, activities incidental 
to activities which are themselves so 
closely related and properly incident, or 
activities permissible under section 
4(c)(1)(C) of the BHC Act. 

Proper Incident to Banking Standard 

In order to approve the proposal, the 
Board must determine that the proposed 
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activities to be conducted by Company 
"can reasonably be expected to produce 
benefits to the public, such as greater 
convenience, increased competition, or 
gains in efficiency, that outweigh 
possible adverse effects, such as undue 
concentration of resources, decreased or 
unfair competition, conflicts of interests, 
or unsound banking practices.** 12 U.S.C. 
1343(c)(8). 

Applicant maintains that its proposed 
activities to be engaged in through 
Company will benefit the public by 
promoting competition. Applicant states 
that Company's affiliation with 
Applicant will allow Company to 
improve its services and products and 
thereby to increase market efficiencies 
and to lower overall costs to customers. 
Applicant also maintains that its 
acquisition of Company would not result 
in undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, unsound banking 
practices, or other adverse effects. 

In publishing the proposal for 
f omment, the Board does not take a 
position on issues raised by the 
proposal. Notice of the proposal is 
published solely in order to seek the 
views of interested persons on the 
issues presented by the application and 
does not represent a determination by 
the Board that the proposal meets or is 
likely to meet the standards of the BHC 
Act. 

Any comments or requests for hearing 
should be submitted in writing and 
received by William W. Wiles. 

Secretary. Board of Governors of the 
Federal Reserve System, Washington, 

DC 20551, not later than November 20. 
1992. Any request for a hearing on this 
application must, as required by § 

262.3(e) of the Board*8 Rules of 
Ih-ocedure (12 CFR 262.3(e)). be 
accompanied by a statement of the 
reasons why a written presentation 
would not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are In dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. This 
application may be inspected at the 
offices of the Board of Governors or the 
Federal Reserve Bank of New York. 

Board of Governors of the Federal Reserve 
Syslem, October 30.1992. 

knnifer |ohnsoo, 

'Associate Secretary of the Board. 

|PR Doc. 92-20832 Filed 11-4-92; 0:45 amj 
cooe 


GENERAL ACCOUNTING OFFICE 

Federal Accounting Standards 
Advisory Board; Meeting 

agency: General Accounting Office. 
ACTION: Notice of meeting. 

summary: Pursuant to section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L 92-463), as amended, notice is 
hereby given that the monthly meeting 
of the Federal Accounting Standards 
Advisory Board will be heldon Monday. 
November 23 and Tuesday, November 
24.1992, from 9 a.m. to 4 p.m. in the third 
floor Board Room (Metropolitan 
Washington Council of Governments), 
777 North Capitol St.. NE.. Washington. 
DC. 

The agenda for the meeting will 
consist of a review of the minutes of the 
October 26 meeting, final approval of 
the Statement of Recommended 
Accounting Standards No. 1, Accounting 
for Selected Assets and Liabilities, final • 
approval of the Exposure Draft User 
Needs and Objectives, a discussion of 
the Exposure Draft on Accounting for 
Liabilities and Future Claims on 
Budgetary Resources, and a discussion 
of agenda items for future meetings of 
the Board. We advise that other items 
may be added to the agenda; interested 
parties should contact the Staff Director 
for more specific information. 

Any interested person may attend the 
meeting as an observer. Board 
discussions and reviews are open to the 
public, 

FOR FURTHER INFORMATION CONTACT: 
Ronald S. Young. Staff Director. 401 F 
Street NW., room 302, Washington. DC 
20001, or call (202) 504-3336. 

Authority: Federal Advisory Committee 
Act. Pub. L 92<463. section 10(a)(2). 86 Stat. 
770, 774 (1972) (current version at 5 U.SC 
app. section 10(a)(2) (1986); 41 CFR 101-6.1015 
(1990). 

Dated* November 2.1992. 
limmie D. Brown. 

Deputy Director. 

im Doc. 92-26917 Filed 11-1-92: 8:45 a.m] 
BILLING COOE 


GENERAL SERVICES 
ADMINISTRATION 

Steering Committee for the African 
Burial Ground Meeting 

Notice is hereby given that the 
Steering Committee for the African 
Burial Ground. New York, NY. 
(Committee) will hold a special meeting 
on Monday, November 9,1992 at 2 p.m. 
in the 23rd floor auditorium of the New 
York City Landmarks Preservation 


Commission, 225 Broadway, New York, 
NY. 

The purpose of the meeting is to 
consider (i) recommendations respecting 
a plan to be submitted to the Senate and 
House Committees on Appropriations as 
provided in section 16 of Public Law 
102-393. to the extent that the such plan 
shall be within the scope and objectives 
of the Committee, and (ii) such other 
business as may be brought before the 
meeting. The meeting will be open to the 
public. 

Notice is hereby given that the time of 
the regular meetings of the Committee 
have been changed to commence at 6 
p.m., at a place to be announced, on the 
following dates: 

1992: Nov. 23. and Dec. 21. 

1993; Jan. 25. Feb. 22. Mar. 22. Apr. 28. May 
24, June 2a 

Please call (212) 264-0456 prior to 
each meeting to confirm the date, time 
and location of the meeting. All 
meetings will be open to the public. 

Meetings may be continued to the 
following day(8), if necessary, and shall 
be so announced during the meeting. 
Seating may be limited. 

Other questions regarding meetings 
may be directed to: Chairman Howard 
Dodson, Chief. Schomburg Center for 
Research in Black Culture. New York 
Public Library, 515 Malcolm X. 
Boulevard. New Y<frk, NY 10037-1801, 
Tel: (212) 491-2200. 

Less than 15 days notice is being 
given for the November 9,1992 special 
meeting due to the urgency of the 
matters to be discussed. It is necessary 
that the special meeting of the 
Committee be held as soon as possible 
to meet the submission requirements of 
Public Law 102-393. 

Dated: October 28.1992. 

William |. Diamond. 

Regional A dministraior. General Services 
Administration, Region Z 
|FR Doc. 92-26868 Filed 11-4-92; 8:45 am) 
BILUNG COOE eS20-34>M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Agency for Health Care Policy and 
Research 

National Institute of Mental Health; 
Development of Clinical Guidelines for 
Diagnosis and Treatment of Anxiety 
and Panic Disorders In the Primary 
Care Setting 

The Agency for Health Care Policy 
and Research (AHCPR), with 
collaborative support from the National 
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Institute of Mental Health (NIMH), 
announces that it is establishing a panel 
of health care experts and consumers to 
develop a clinical practice guideline for 
diagnosis and treatment of anxiety and 
panic disorders in the primary care 
setting and invites nominations of 
qualified individuals to serve as the 
chairperson(s) and as panel members. 

Background 

The Omnibus Budget Reconciliation 
Act of 1989 (Pub. L tOl-239) added a 
new title IX to the Public Health Service 
Act (the PUS Act), which established 
the Agency for Health Care Policy and 
Research to enhance the quality, 
appropriateness, and effectiveness of 
health care services, and access to such 
services (See 42 U.S.C 299-299c-6 and 
1320b-t2) 

As part of its legislative mandate, 
AHCPR is arranging for the 
development periodic review, and 
updating of clinicaily relevant guidelines 
that may be used by physicians, other 
health care practitioners, educators, and 
consumers to assist in determining how 
diseases, disorders, and other health 
conditions can most effectively and 
appropriately be prevented, diagnosed, 
treatod and clinically managed. 

Section 912 of the PHS Act (42 U.S.C. 
299b-l(b)) requires that the guidelines 
be: 

1. Based on the best available research 
and professional judgment; 

2. Ih^sented in formats appropriate for 
use by physicians, other health care 
practitioners, medical educators, 
medical review oiganizations. and 
consumers: and 

3. Presented in treatment'Specific or 
condition-specific forms appropriate 
for use in clinical practice, 
educational programs, and reviewing 
quality and appropriateness of 
medical care. 

Section 913 of the PHS Act (42 U.S.C. 
299b-2) describes two mechanisms 
through which AHCPR may arrange for 
development of guidelines: 1. Panels of 
qualified health care experts and 
consumers may be convened: and 2. 
contracts may be awarded to public and 
private non-profit organizations, llie 
AHCPR has elected to use the panel 
process for development of clinical 
practice guidelines for diagnosis and 
treatment of anxiety and panic disorders 
in the primary care setting. 

Section 914 of the PHS Act (42 U.S.C. 
299b-3(a)) identifies factors to be 
consider^ In establishing priorities for 
guidelines, including the extent to which 
the guidelines would: 

1 Improve methods of prevention, 
diagnosis, treatment, and clinical 


management, and thereby benefit a 
significant number of individuals; 

2. Reduce clinically significant 
variations among clinicians in the 
particular services and procedures 
utilized in making diagnoses and 
providing treatments; and 

3. Reduce clinically significant 
variations in the outcomes of health 
care services and procedures. 

Also, in accordance with title IX.of 

the PHS Act and section 1142 of the 
Social Security Act, the Administrator. 
AHCPR, is to assure that the needs and 
priorities of the Medicare program are 
reflected appropriately in the agenda 
and priorities for development of 
guidelines. 

The National Institute of Mental 
Health has as its mission under Section 
484R of the PHS Act to seek scientific 
answers to the causes, treatment, and 
prevention of mental disorders, as well 
as to improve, through research, mental 
health services, in all health care 
settings, for people %vith these disorders. 
The NIMH also is mandated to cany out 
related information dissemination and 
has been actively engaged in patient 
and professional education. Neither the 
NiMH nor the AHCPR has previously 
developed clinical guidelines on the 
diagnosis and treatment of anxiety and 
panic disorders. Therefore, both 
organizations are collaborating in this 
effort, pursuant to Section 494A of the 
PHS Act, as a result of mutual 
commitment to the need for developing 
guidelines for the diagnosis and 
treatment of anxiety and panic 
disorders, with a particular focus on 
primary care. 

Panel Nominations 

The panel that will develop the 
guideline for diagnosis and treatment of 
anxiety and panic disorders in the 
primary care setting will consist of two 
co-chairpersons and approximately 
fifteen other members. To assist in 
identifying members for the panel, 
AHCPR and NIMH are requesting from 
a broad range of interested individuals 
and organizations, including physicians 
representing primary care and relevant 
specialties, nurses, allied health and 
other health care practitioners, health 
care institutions, and consumers with 
pertinent experience or information. The 
AHCPR and .NIMH are especially 
interested in receiving nominations of: 
(1) Persons with experience in 
developing clinical guidelines; (2) 
persons with relevant experience in 
basic and clinical research in dia^osis 
and treatment of anxiety and panic 
disorders; (3) persons with relevant 
experience and clinical and technical 
skills needed to diagnose and treat 


anxiety and panic disorders in the 
primary care setting: and (4) consumers 
who have had personal experience with 
anxiety and panic disorders, either as a 
patient or as a family member or friend 
of a patient 

This notice requests nominations of 
qualified individuals to serve on the 
panel as members and as panel co¬ 
chairpersons. The functions of the panel 
chairperson(8) are critical to the process 
of developing guidelines. The co- 
chairpersons provide leadership 
regarding methodology, literature 
review, panel deliberations, and 
formation of the final products. 
Nominations for the diairpersonls) 
should take into consideration the 
criteria specified below, which AHCPR 
and NIMH %vill use In making panel 
selections. 

• Relevant training and clinical 
experience; 

• Demonstrated Interest in quality 
assurance and research on the clinical 
condition(8) under consideration and the 
related treatment of the condition{s]. 
including publication of relevant peer- 
reviewed articles; 

• Commitment to the need to produc • 
clinical guidelines: 

• Recognition in the field with a 
record of leadership in relevant 
activities; 

• Broad public health view of the 
utility of particular procedures or 
clinical services; 

• Demonstrated capacity to lead a 
health care team In group decision¬ 
making processes: 

• Demonstrated capacity to respond 
to consumer concerns; 

• Prior experience In developing 
guidelines for the clinical condition in 
question; and 

• No potential conflict of Interest that 
would impair the impartial participation 
in development of the guidelines. 

When the panel co-chairperson have 
been appointed, nominations for 
members of the panel will be submitted 
to the co-chairpersons for itn'icw and 
consideration, 'fhe co-chairpers^'ns will 
in turn, recommend proposed panel 
members to AHCPR and NIMH. Jointly 
approved appointments of the panel 
members wifi be made by AldCPR after 
review of proposed members* 
qualifications and the overall 
composition of the panel to ensure 
representation of a range of expertise 
and experience. 

Nominations should indicate whether 
the individual is being recommended to 
serve as a panel chairperson(8) or to 
serve as a panel member. Each 
nomination must include a copy of the 
individual's curriculum vitae or resume. 
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plus a statement of the rationale for the 
speciHc nomination. To be considered 
nominations must be received by 
December 14.1992 at the following 
address: Office of the Forum for Quality 
and Effectiveness in Health Care Attn: 
Kay Pearson. Forum staff contact. 
Agency for Health Care Policy and 
Research. 2101 East Jefferson Street. 
Suite 401, Rockville. MD 21012. (Phone: 
301-227-0671) (Fax: 301-227-8332). 

For Additional Information 

Additional information on the 
guideline development process is 
contained in the AHCPR Fact Sheet. 
“AHCPR-Commissioned Clinical 
Practice Guidelines.'* dated January 1992 
and the Program Note. “Clinical 
Guideline Development,” dated August 
1990. These documents can be obtained 
from the AHCPR Publications 
Clearinghouse. P.O. Box 8457. Silver 
Spring. MD 20907; or call Toll-Free: 1- 
000-358-9295. 

Also, information can be obtained by 
contacting Kathleen A. McCormick. 

PH.Dm R.N., Director. Office of the Forum 
for Quality and Effectiveness in Health 
Care, Agency for Health Care Policy and 
Research, at the Rockville address 
above. 

Dated: October 30.1992. 

J. Jarrett Clinton, 

Administrator^ 

[FR Doc. 92-26857 Filed 11-4-92: 8:45 amj 
BttUNQ COOC 4160-a0-ll 


Agency for Health Care Policy and 
Research; Meetings 


I In accordance with section 10(a) of 
I the Federal Advisory Committee Act 
(title 5. U.S.C., appendix 2) 
announcement is made of the following 
advisory committee scheduled to meet 
during the month of November 1992: 

Name: Health Services Research Training 
Advisory Committee. 

Date and Time: November 23.1992. 8:30 
am. 


P/oce; Embassy Suites Chevy Chase 
wvilion. 4300 Military Road. NW., Chevy 
Uiase I. Washington. DC 20015; November 
. 8.30 a.m. to 9 a.m. Closed for remainder of 
R'eeling. 

Purpo^: The Committee is charged with 
conducting the initial review of grant 
app iMtions addressing subjecU related to 
fialth care delivery and medical treatment 
outcomes research. 

Agenda: The open session of the meeting 
^ November 23 from 830 a.m. to 9 a m. will 
evoted to a business meeting covering 
nimistralive matters. During the closed 
^sion, the committee will be reviewing 

applications. In 

accordance with the Federal Advisory 
^mmjtiee Act. title 5. U.S.C.. appendix 2 and 


title 5. U.S.C. 552b(c)(6), the Administrator. 
AHCPR. has made a formal determination 
that these latter sessions will be closed 
because the discussions are likely to reveal 
personal information concerning individuals 
associated with the grant applications. This 
information is exempt from mandatory 
disclosure. 

Anyone wishing to obtain a roster of 
members, minutes of the meeting, or other 
relevant information should contact G3. 
Warren. D.M.D.. M.P.H.. Agency for Health 
Care Policy and Research, suite 602. 2101 
East fefferson Street, Rockville. Maryland 
20852. Telephone (301) 227-8449. 

Agenda items for all meetings are subject 
to change as priorities dictate. 

Dated: October 28,1992. 

J. Jarrett Qinton, 

Administrator. 

[FR Doc. 92-26789 Filed 11-4-92; 8:45 am] 
eiUlNG COOC 4160-9041 


Food and Drug Administration 

Advisory Committee; Notice of 
Meeting 

agency: Food and Drug Administration. 
HHS. 

action: Notice. 

SUMMARY: This notice announces a 
forthcoming meeting of a public 
advisory committee of the Food and 
Drug Administration (FDA). This notice 
also summarizes the procedures for the 
meeting and methods by which 
interested persons may participate in 
open public hearings before FDA’s 
advisory committees. 

MEETING: The following advisory 
committee meeting is announced: 

Subcommittee Meeting of the Food 
Advisory Committee 

Date, time, and place. November 23 
and 24.1992, 8 a.m.. Doubletree Hotel. 
Federal Hall. 300 Army-Navy Dr.. 
Arlington, VA. 

Type of meeting and contact person. 
The subcommittee will meet on 
November 23 and 24,1992, to provide 
advice to FDA on regulation of folic 
acid, consistent with the Public Health 
Service policy on folic acid and neural 
tube defects. Open committee 
discussion, November 23,1992, 8 a.m. to 
1:30 p.m.; open public hearing, 1:30 p.m. 
to 3 p.m., unless public participation 
does not last that long: open committee 
discussion, 3 p.m. to 6 p.m.; open 
committee discussion, Novemt^r 24, 

1992, 8 a.m. to 11 a.m.; open public 
hearir^, 11 a.m. to 12 m., unless public 
participation does not last that long; 
open committee discussion. 12 m. to 3 
p.m.; Lynn A. Larsen, Center for Food 
Safety and Applied Nutrition (HFF-8). 


Food and Drug Administration. 200 C St. 
SW., Washington. DC 20204, 202-205- 
5140 or Patricia Thompson. Advisory 
Committee/Communications Croup, 
202-205-4564. 

Genera! function of the committee. 
The committee provides advice on 
emerging food safety, food science, and 
nutrition issues that FDA considers of 
primary importance in the next decade. 

Agenda'—Open public hearing. 
Interested persons may present data, 
information, or views, orally or in 
writing, on issues pending before the 
subcommittee. Those desiring to make 
formal presentations should notify the 
contact person before November 13. 
1992, and submit a brief statement of the 
general nature of the evidence or 
arguments they wish to present, and the 
names and addresses of proposed 
participants. Comments will be limited 
to five minutes. 

Open committee discussion. On 
November 23 and 24,1992, the 
subcommittee will discuss with expert 
witnesses: (1) Target populations, (2) 
how the information available on the 
effective level of intake affects options. 
(3) specific safety concerns, and (4) 
strategies for FDA implementation. On 
November 24,1992, the subcommittee 
will develop its recommendations. 

FDA public advisory committee 
meetings may have as many as four 
separable portions: (1) An open public 
hearing. (2) an open committee 
discussion. (3) a closed presentation of 
data, and (4) a closed committee 
deliberation. Every advisory committee 
meeting shall have an open public 
hearing portion. Whether or not it also 
includes any of the other three portions 
will depend upon the specific meeting 
involved. There are no closed portions 
for the meetings announced in this 
notice. The dates and times reserved for 
the open portions of each committee 
meeting are listed above. 

The open public bearing portion of 
each meeting shall be at least 1 hour 
long unless public participation does not 
last that long. It is emphasized, however, 
that the 1 hour time limit for an open 
public hearing represents a minimum 
rather than a maximum time for public 
participation, and an open public 
hearing may last for whatever longer 
period the committee chairperson 
determines will facilitate the 
committee’s work. 

Public hearings are subject to FDA’s 
guideline (subpart C of 21 CFR part 10) 
concerning the policy and procedures 
for electronic media coverage of FDA’s 
public administrative proceedings, 
including hearings before public 
advisory committees under 21 CFR part 
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14. Under 21 CFR 10.205, representatives 
of the electronic media may be 
permitted, subject to certain limitations, 
to videotape, film, or otherwise record 
FDA's public administrative 
proceedings, including presentations by 
participants. 

Meetings of advisory committees shall 
be conducted, insofar as is practical, in 
accordance with the agenda published 
in this Federal Register notice. Changes 
in the agenda will be announced at the 
beginning of the open portion of a 
meeting. 

Any interested person who wishes to 
be assured of the right to make an oral 
presentation at the open public hearing 
portion of a meeting shall inform the 
contact person listed above, either 
orally or in writing, prior to the meeting. 
Any person attending the hearing who 
does not in advance of the meeting 
request an opportunity to speak will be 
allowed to m^e an oral presentation at 
the hearing's conclusion, if time permits, 
at the chairperson's discretion. 

The agenda, the questions to be 
addressed by the committee, and a 
current list of committee members will 
be available at the meeting location on 
the day of the meeting. 

Transcripts of the open portion of the 
meeting will be available from the 


Freedom of Information Office (HFI-35). 
Food and Drug Administration, rm. 12A- 
15. 5600 Fishers Lane, Rockville, MD 
20657, approximately 15 working days 
after the meeting, at a cost of 10 cents 
per page. Tlie transcript may be viewed 
at the Dockets Management Branch 
(HFA-305). Food and Drug 
Administration, rm. 1-23,12420 
Parklawn Dr., Rockville. MD 20857, 
approximately 15 working days after the 
meeting, between the hours of 9 a.m. 
and 4 p.m., Monday through Friday. 
Summary minutes of the open portion of 
the meeting will be available from the 
Freedom of Information Office (address 
above) beginning approximately 90 days 
after the meeting. 

This notice is issued under section 
10 (a)(1) and (2) of the Federal Advisory 
Committee Act (5 U.S.C. app. 2). and 
FDA's regulations (21 CFR part 14) on 
advisory committees. 

Dated: October 29.1992. 

|ane E. Henney 

Deputy Commissioner for Operations. 

(FR Doc. 92-28827 Filed 11-4-02: 845 ajn.) 
BILUNO CODE 


[Docket No. 92N-04141 

Ciba Pharmaceutical Co., et al.; 
Withdrawal of Approval of 61 New 
Drug Appileationa 

agency: Food and Drug Administration. 
HHS. 

ACTtOfC Notice._ 

summary: The Food and Drug 
Administration (FDA) is withdrawing 
approval of 61 new dnig applications 
(NDA's). The holders of the NDA's 
notified the agency in writing that the 
drug products were no longer being 
marketed under the NDA and requested 
that the approval of the applications be 
withdrawn. 

EFFECTIVE DATE: December 7,1992, 

FOR FURTHER INFORMATION CONTACT. 
Nancy Maizel, Center for Drug 
Evaluation and Research (HFD-53), 
Food and Drug Administration. 5600 
Fishers Lane, Rockville, MD 20657,301- 
443-4320. 

SUPPLEMENTARY INFORMATION: The 

holders of the NDA’s listed below have 
informed FDA that these drug products 
are no longer being marketed under the 
NDA and requested that FDA withdraw 
approval of the applications. The 
applicants have also, by request, waived 
their opportunity for a hearing. 


NOANo 

3-240..... 

5-270... 

5- 691 ____ 

6- 924_ 

7- 866_ 


Drug name 


Applicant name and address 


Melandren Tablett.----- 

Neoloid Emulsion----- 

Vertavts Tablets..—.. 

Pamtsyl Tablets and Pamisyl Sodium Power and Tablets,..,. 
Potassium Chlonde Injection--- 


Oba Pharmaceutical Ca. Division of Clba*Ge*gy- 

Corp.. Summit. HJ 07001. 

Ledede Laboratodea, Division of American Cyananvd Ca. 
Pead River. NY 10965. 

Wallace Laboratories. Division of Carter-WaHace- 

Inc.. 3010 CoHege Rd. East, Princeton. NJ 08540 
Parke-Oavta, Divteion of of Wamer4jmbert Co., 201 
Tabor Rd.. —Morris Plains, NJ 07960. 

Lilly Research Laboratories. Divteion of EH Lilly and Ca. 
USy Corporate Center. Indianapolis. IN 46285 


7- 964_ 

8- 322_ 

8-391_ 


Arrbodryl Capsules. 
GemonM TableU— 

Cotir\azin Tablets 


Parke-Oavis 

Abbott Laboratodes. Pharmaceutical Products OMsion. 

One Abbott Pmk Rd.. Abbott Park, IL 60064-3500 
Pfizer Inc., Pharmaceuticals Group. 235 East 42d St. 


New York, NY 10017-6755. 


6-476. 

6-466 

6-745 

6-765 

6-767 

6-067 


Ambodryl Efodr....__ 

NIconyl Tablets__ 

Ambodryl Syrup- 

Cortisone Acetate Ophthalmic Ointment 

HeduMn Tablets--—---- 

Caktesene Powder 6 Ointment- 


Parke-Davis. 

Do. 

Do. 

The Upjohn Co., 7000 Portage Rd, Kalamazoo. Ml 
49001-0100. 

MerreM Dow Pharmaceuticals Inc., 2110 East Galbrsith 
Rd. P.O. Box 156300. Cincinnati. OH 45215-6300 
Fisons Pharmaceuticals. Foons Corp.. Jefferson Rd. P CI 
Box 1710. Rochester. NY 14603. 


0-164..... 

9-282 

9- 372.,,., 

0-706.- 

10- 607 

11- 158... 
11-382,„ 


11-384 


Cortrll (hydrocortbone acetate) Aqueous Suspension. 
CedRantd-0 injaetton . — , — -. 

Ansolysen 


Pfizer Inc. 

Sandoz Pharmaceuticals Corp.. Division of Sandoz Inc. 

59 Rla. 10. East Hanover. NJ 07936-1060. 
Wyeth-Ayersi Laboratories. P.O. Box 6299. PtiiadelphA 
PA 19101-1245. 


Cortdl (hydrocortisone)Vaglnal Tablets. 

Theruhistin Tablets,,,,,,.-- 

Delta-Cortdl(prednieolone acetate) Injection 
Didcolax Tablals- 


Dulcolax Suppositories.-.. 


Pfizer Ina 

WyetfvAyerst Laboratories. 

Ptizef Inc. . 

Boehrir>ger Ingelheim Pharmaceuticals Inc., SubSKk^ 
Boehnnger Ingelheim Corp., 90 East Ridge. P.O. Box 
368, Ridgefield CT 06877. 

Da 
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NOANo. 

Drug name 

Applicant name and address 

11-705 - .. 



11-964 ... .. . 

Povan 5^spAn£ion . .. 

rll*OUO f f0O0nCK lUO wOOOOCwCUt AvO.| NOfWdikf CT 

06850-3590. 

Parke-Oavis. 

Schenng Research. Schering-Plough Corp, 2000 

GaNoptng HHl Rd.. KemlwortK NJ 07033. 

Wyeth-Ayerst Laboratories. 

Parke-Davis. 

11-967 __ _ . 

FMKO Fruun 

1P-4S5 _ 


12-465. ... ..... ....u___ 


12-768_ __ _ _ .. 

ProketATina Tahkita .. _ . 

12-963 . . ... 

1^-446. . 

Secret RoM-On Deodorant Lkyiirf ___ ........... 

Eutonyl FDmtab Tahiahi . 

vwyvUr*^yW5l UflPUVvU/fWS. 

The Procter & Gamble Co., Sharon Woods Technical 
Center, 11511 Reed Hartman Hwy., Oocinnati. OH 
45241-2421. 

Abbott Laboratories 

Parke-Davis. 

Pennex Products Co.. Inc., Eastern Ave. at Pennex Dr., 
Verona. PA 15147-9901. 

Abbott Laboratortes. 

Advanced Care Products. Division of Ortho 

Pharmaceutical Corp.. Rantan. NJ 08669. 

Menell Dow Pharmaceuticais Inc. 

Lyphomed. Division of Fu^¥va USA, Inc., 2045 North 
ComeM Ave., Melrose Park. IL 60160-1002. 

MerreH Dow Pharmaceuticals Inc, 

14-696 .... 

Presate Tabiels . 

16-021 . . 

MeproOiimate TAhlAts 

16-047-.r . 

Fiitrnn Frimtab TabMs 

16-128 _ , _ 

ConceptrcH Cream. 

I6-S09. .. 

Trldoa tthdofos sodnim) TAhiAts . 

16-6P4_ 

Ipronol Solulion ... .. 

16-630 ... . ... 


18-677 .. ,__ 

Rref4r Ptm (Vnam 

16-67B.. 

Brock One Lotion 5^mpon 

The Dial Corp., Technical & Adminisirative Center, 15101 
North Scottsdale Rd.. Scottsdale. A2 65254-2199. 

Do. 

Da 

Parke-Davis. 

Heather Drug Co.. Inc., No. 1 Fellowship Rd. Cherry Hill, 
NJ 08003. 

McNeil Consumer Products Co., Camp Hill Rd., Fort 
Washington. PA 19034. 

G.O. Searle 6 Co., 4901 Searle Pkwy., Skokie. IL 60077. 

The Dial Corp. 

Parke-Davis. 

Do. 

Q. D. Searle & Co. 

The Boots Co. (USA). Inc. 300 Trl-State International 
Center, Suite 200. Lincolnshire. It 60069. 

Pfizer Inc. 

Brlstol-Myefs U. S. PharmaceuticaJ Group. Bnstol-Myers 
Squibb Co.. Evansville. IN 47721-0001. 

Do. 

Bristol-Myers Squibb Co.. U. S. Maruiged Health Care 
Group, P.O. Box 4000. Princeton. NJ 08543-4000 

Do. 

Mites Inc., Pharmacauticai Oivlsk>n. 400 Morgan Lane. 

West Haven. CT 06516. 

Do. 

Pfizer Inc. 

Do 

16-692 _ 

Brock One Shampoo with F^tnin 

16-693 . , 

Utibid Tablets ..... 

16-928 . 

Meprobamate Tablets . ..._ _ 

17-053 . 

Tylenol Extra-Strength Cysules 

17-406. . .. . . 

Cu-7 Intrauterine nesnre 

17-449 . . 

Breck One Shampoo with Protein . .........11 ■ 

17-583... 

Benisone Vtscous Sokitkwi .. 

18-089 . 

Utioorl DintmAnt 

18-205 .. 

Tatum-T Intrauterine Devire _ ___ . 

18-625 .. . 

Disease for Injertinn 

19-440__ 

Unborn Capsulee. 

50-060 . . . , 

Versapen D S 

50-093..... 

PotyeSfin TehlnlA 

SO-IM . 

Resistopen napeirfiMi 

50-196 

Dirmciilin R T 

50-233._. .. . 

Candex LotifM 

50-241 . 

Neo-Lkte-Mantle CJamt* 

50-331 . ■ ■ 

TAO Pediatrir IVnpA 

50-332 .. 

TAO Orel 

50-432 _ 

VersaoerwK 

50-530 

Velosaf Tablets . . 

Bristol-Myers u. 0 . Pharmaceutical Group. 

Apothecon. Bristol-Myefs Squibb Ca. U. S Managed 

Health Care Group, P. O. Box 4000. PrwKeton. NJ 
08543-4000. 

UOy Research Laboratories. 

50-599 

Ilosone Sulfa Lkeed Orel SitivwMviuAn 

—-—_ 



Therefore, under section 505(e) of the 
Federal Food. Drug, and Cosmetic Act 
(21 U.S.C. 355(e)) and under authority 
delegated to the Director of the Center 
for Drug Evaluation and Research (21 
5.82). approval of the NDA's listed 
above, and all amendments and 
supplements thereto, is hereby 
withdrawn, effective December 7.1992. 

Dated: October 23,1992. 

Gerald F. Meyer, 

Director, Center for Drug Evaluation 
ond Research, 

|FR Doc. 92-28856 FUed 11-4-92; 8:45 a jn.) 
CODE 4l6S-01-r 


fOoefcet No. 92N-0415] 

Eon Labe Manufacturing, Inc,; 
Withdrawal of Approval of Nine 
Abbreviated New Drug Appiicatione 

agency: Food and Drug Administration. 
HHS. 

action: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is withdrawing 
approval of nine abbreviated new drug 
applications (ANDA's). Eon Labs 
Manufacturing. Inc., 227-15 North 
Conduit Ave., Laurelton, NY 11413, 
notified the agency in writing thaS the 
drug products were no longer marketed 


and requested that the approval of the 
applications be withdrawn. 

EFFECTIVE DATE: December 7.1992. 

FOR FURTHER INFORMATION CONTACT: 

Lola E. Batson, Center for Drug 
Evaluation and Research (HFD-360). 
Food and Drug Admlni8tration.7500 
Standish PI.. Rockville. MD 20855, 301- 
295-6038. 

SUPPLEMENTARY INFORMATION: Eon has 

informed FDA that the drug products 
listed in the following table are no 
longer marketed and has requested that 
FPA withdraw approval of the 
applications. Eon has also, by its 
request, waived its opportunity for a 
hearing. 
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ANDA 

no. 

Drug 

83-899 

HydrocNOTOtNazKie Tablets, 25 

84-823 

rrvUlQrams (mg) 

Okydtajeooiude Hydrochloftcle 

84-919 

Ca|>5ules. 25 mg 

ChkKdiezapoxiOe Hydrochlonde 

84- 920 

85- 247 

(Capsules. 5 mg 

Cbkxdiazepoxide HytJrochlOfIde 

Capsulos. 10 mg 

Hydroxyziod Hydrochkxide Tablets. 25 

86-130 

mg 

Probenecid 500 mg and Cdcbiane 0.5 

87-245 

Tablets 

Hydroxyzine Hydrochtonde Tablets, 50 

87-246 

mg 

HydfOxyzme MydrocMof»de Tablets, 10 

89-566 

mg 

Cansoprodol Tablets, 350 mg 


Therefore, under section 505(e) of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 355(e)). and under authority 
delegated to the Director of the Center 
for Drug Evaluation and Research (21 
CFR 5.02), approval of the ANDA’s 
listed above, and all amendments and 
supplements thereto, is hereby 
withdrawn, effective December 7,1992. 

Dated: October 23,1992. 

Gerald F. Meyer, 

Deputy Director, Center for Drug Evaluation 
and Research. 

(FR Doc. 02-26855 Filed 11-4-92; 8:45a.m.| 
BILUIKa cooc 4iea-oi-f 


Health Care Financing Administration 

Hearing: Reconsideration of 
Disapproval of Louisiana State Plan 
Amendment (SPA) 

agency: Health Care Financing 
Administration, DHHS. 

ACTION: Notice of hearing. 

summary: This notice announces an 
administrative hearing on December 9. 
1992, In room 1010,1200 Main Tower 
Building, Dallas. Texas to reconsider our 
decision to disapprove Louisiana SPA 
91-18. 

CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by the Docket Clerk by November 20, 
1992, 

FOR FURTHER INFORMATION CONTACr. 

Docket Clerk, HCFA Hearing Staff, 1849 
Gwynn Oak Avenue, Meadowwood 
East Building, Groundfloor, Baltimore, 
Maryland 21207, Telephone: (410) 597- 
3013. 

SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove Louisiana State plan 
amendment (SPA) number 91-18. 

Section 1118 of the Social Security Act 
;the Act) and 42 CFR part 430 establish 


Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amendment. The 
Health Care Financing Administration 
(HCFA) is required to publish a copy of 
the notice to a State Medicaid agency 
that informs the agency of the time and 
place of the hearing and the issues to be 
considered. If we subsequently notify 
the agency of additional issues that will 
be considered at the hearing, we will 
also publish that notice. 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice, 
in accordance with the requirements 
contained at 42 CFR 430.76(b)(2). Any 
interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained at 42 CFR 
430.76(c). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. 

Louisiana SPA 91-18 proposes to 
remove the cost limits for inpatient 
hospital services for infants under the 
age of 1 in all hospitals as required by 
section 4604(a) of the Omnibus Budget 
Reconciliation Act of 1990, as codified 
by section 1902(s) of the Act, effective 
July 1.1992. 

The issue is whether Louisiana SPA 
91-18 complies with Federal regulations 
at 42 CFR 447.253(f), and thus also 
satisfies the public notice requirements 
described in 42 CFR 447.205. 

Federal regulations at 42 CFR 
430.12(c) require a SPA to reflect new or 
revised Federal statutes or regulations 
or material change in any phase of State 
law. organization policy, or State agency 
operation. In accordance with Federal 
regulations at 42 CFR 447.253(f), the 
Medicaid Agency must also comply with 
the public notice requirements in section 
447.205 when it is proposing significant 
changes to its methods and standards 
for setting payment rates for inpatient 
and long-term care facility services. 
Section 447.205 (c) and (d) set forth 
additional requirements regarding the 
content and publication of the notice. 
Section 447.205(d)(1) requires that the 
notice be published before the proposed 
effective date. 

Specifically 447.205(c)(1) provides that 
the notice describe the methods and 
standards of the proposed change. 
Louisiana indicated in its June 20,1991, 
public notice that, “Mandatory title XIX 
provisions of the Omnibus Budget 
Reconciliation Act of 1990 (Pub. L 101- 
500) are hereby adopted and 
implemented as required by provisions 


of said Act. utilizing the interpretations 
set forth by the Health Care Financing 
Administration (HCFA) in its Stale 
Medicaid Manual publication and in 
conformity with technical assistance 
rendered until final regulations are 
adopted by HCFA. as appropriate.’* 
HCFA believes the June 20,1991, notice 
failed to describe the change in the 
methods and standards specific to 
Louisiana SPA 91-10. The State’s notice 
did not specifically reference that its 
proposal would remove cost limits for 
infants under the age of 1. Moreover, 
section 42 CFR 447.205(c)(2) specifies 
that notice must. “Give an estimate of 
the expenditures of any increase or 
decrease in annual aggregate State 
expenditures.** HCFA believes 
Louisiana’s submittal remained silent on 
the estimated annual State 
expenditures. Therefore, even though 
the State of Louisiana published notice 
on June 20,1991, in the Louisiana 
Register, HCFA has determined that this 
notice does not satisfy the requirements 
described in 42 CFR 447.205(c) (1) and 
( 2 ). 

While the regulations at 42 CFR 
447.205 provide for some exceptions to 
the requirement of providing public 
notice of significant changes in methods 
and standards for setting payment rates 
(e.g., the change is required by a court 
order). HCFA believes there is no 
exception applicable to this situation 
that would permit the State of Louisiana 
to be exempt from any of the public 
notice requirements described in 42 CFR 
447.205. 

Louisiana indicated that section 
1902(s) of the Act requires it to 
implement this provision, for calendar 
quarters beginning on or after July 1, 
1991, and that HCFA is preventing the 
Slate from complying with the 
requirements of section 1902(s). by 
making it conform with the public notice 
requirements. 

However, it is HCFA’s position that 
the implementation of new legislation 
does not relieve the State from its 
obligation to comply with existing 
Federal rules and regulations. Therefore 
Louisiana must comply with all Federal 
requirements pertaining to SPAs. While 
the State submitted the assurance and 
related information required for the 
approval of SPAs. HCFA believes it did 
not comply with the public notice 
requirements. Regardless of the effective 
date permitted by legislation, with 
respect to individual statutory 
provisions, the effective date of SPAs is 
governed by the date the plan was 
submitted to HCFA and the publication 
of public notice. 
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The notice to Louisiana announcing 
an administrative hearing to reconsider 
the disapproval of its SPA reads as 
follows: 

Mr. John FuUelL 

Director, Bureau of Health Services 

Financing, RO. Box 91030, Baton Rouge, 
Louisiana 70621-9030 

Dear Mr. Futrell: I am responding to your 
request for reconsideration of the decision to 
disapprove Louisiana State Plan Amendment 
(SPA) 91-18. This amendment proposes to 
remove the cost limits for inpatient hospital 
servicee for infants under the age of 1 in all 
hospitals as required by 4604(a) of the 
Omnibus Budget Reconciliation Act of 1990. 
as codified by section 1002(8) of the Social 
Security Act. effective luly 1.1991. 

Federal regulations at 42 CFR 430.12(c) 
require a SPA to reflect new or revised 
Federal statutes or regulations or material 
chan^ in any phase of the State law. 
organizatkm policy, or State agency 
operation* In accordance %vith Federal 
regulations at 42 CFR 447.2S3(f). the Medicaid 
Agency must also comply with the public 
notice requirements In section 447.205 when It 
is proposing significant changes to its 
rnethc^s and standards for setting payment 
rales for inpatient and long-term care facility 
servicat. Section 447.20S(c) and (d) set forth 
tidditional requirements regarding the content 
and publication of the notice. Section 
447.20S(d)(l) requires that the notice be 
p^ldished b^ore the proposed effective date. 

The Issue is whether Louisiana SPA 91-18 
complies with Federal regulations at 42 CFR 
447.253(n. and thus also satisfies the public 
nolios requirements described in 42 CFR 
447.205* 

1 am scheduling a hearing on your request 
for reconsideration to be held on December 9. 
1992. in room 1010,1200 Main Tower 
Hiiilding. Dallas. Texas. If this date is not 
HcccptaW®, we would be glad to set another 
dale that is mutually agreeable to Ihe parties. 
The hearing will be governed by the 
procedures prescribe at 42 CFR part 43a 

I am designating Mr. Stanley Katz as the 
presidh^ otfleer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
bciween the parties to the hearing, please 
notify the Docket Clerk of the names of the 
indiv iduals who will represent the State at 
the hearing. The Docket Clerk can be reached 

(410) 597-3013. 

Sincerely, 

William Toby. Jr.* 

Acting Deputy Administrator. 

Aulboiity: Section 1116 of the Social 
Security Act (42 U5.C section 1316h 42 CFR 
section 430.18. 

^talog of Federal Domestic Assistance 
No. 13.714. Medicaid Assistance 

Pri>gram. 

Dated; October 29.1992. 

William Toby, Jr.. 

\cting Deputy Administrator, Health Care 
rtnancing Administration. 

Doc, 92-26732 Filed 11-4-92; 8:45 am) 

- UJNO COO€ «120-<Oa-M 


Health Resources and Services 
Administration 

Fitlng of Annual Report of Federal 
Advtsory Committee 

Notice 18 hereby given that pursuant 
to section 13 of Public Law 92-463, the 
Annual Report for the following Health 
Resources and Service Administration's 
Federal Advisory Committee has been 
filed with the Library of Congress: 

Maternal and Child Health Research 
Grants Review Committee Copies are 
available to the public for inspection at 
the Library of Congress Newspaper and 
Current Periodical Reading Room, room 
1026, Thomas Jefferson Building, Second 
Street and Independence Avenue. SE.. 
Washington. DC. Copies may be 
obtained from: Gontran Laraberty, Dr. 
P.H., Executive Secretary. Maternal and 
Child Health Researdi Grants Review 
Committee, room 16-A55. Parklawm 
Building, 5600 Fishers Lane. Rockville. 
Maryland 20657, Telephone (301) 433- 
2190. 

Dated: October 29.1992. 

Jackie E. Baum. 

Advisory Committee Management Officer. 
HRSA. 

[FR Doc. 92-26787 Filed 11-4-92; 645 am] 
8ILLINQ CODE 4iee-15-M 


FHing of Annual Report of Federal 
Advisory Committee 

Notice is hereby given that pursuant 
to section 13 of Public Law 92-463. the 
Annual Report for the following Health 
Resources and Service Administration's 
Federal Advisory Committee has been 
filed with the Library of Congress: 

HRSA AIDS Advisory Committee 

Copies are available to the public for 
inspection at the Library of Congress 
Newspaper and Current Periodical 
Reading Room, room 1026, Thomas 
Jefferson Building. Second Street and 
Independence Avenue SE., Washington. 
DC. Copies may be obtained from: G. 
Stephen Bowen. M.D., Acting Associate 
Administrator for AIDS, room 14A-21. 
Parklawn Building. 56(X) Fishers Lane. 
Rockville. Maryland 20657, Telephone 
(301)443-4588. 

Dated: October 29,1992. 

Jackie B. Baum, 

Advisory Committee Management Officer, 
HRSA, 

|FR Doc. 92-28788 Filed 11-4-92; 645 am) 
BILLINQ CODE 4iee-ts-ll 


National Institutes of Health 

Meeting of the Program Advisory 
Committee on the Human Genome 

Pursuant to Public Law 92-463. notice 
is hereby given of the meeting of the 
Program Advisory Committee on the 
Human Genome. National Center for 
Human Genome Research. December 7 
and 6,1992. at the National Institutes of 
Health. Building 31, Conference Room 6 
The meeting will take place from 8.30 to 
5 p.m. on December 7 and from 8:30 to 
adjournment on December 8 The 
meeting will be open to the public 
This will be the eighth meeting of the 
Program Advisory Committee on the 
Human Genome. The purpose of the 
meeting is to discuss the planning, 
organization, and progress of the human 
genome project at the National Institutes 
of Health. 

Dr. Elke |ordan. Deputy Director. 
National Center for Human Genome 
Research. National Institutes of Health. 
Building 38A. room 605. Bethesda. 
Maryland 20892. (3m) 496-0844. will 
furnish the meeting agenda, rosters of 
Committee members and consultants, 
and substantive program information 
upon request. 

Catalogue of Federal Domestic Assismnee 
Program No. 93.172, Human Genome 
Research. 

Date: October 26.1992. 

Susan K. Feldman. 

Committee Management Officer. NIH. 

|FR Doc. 62-28800 Filed 11-4-92: 6:45 am 
BIUJHQ CODE 4140-01-41 


Public Health Service 

National Vaccine Advisory Committee; 
Public Meeting 

agency: Office of the Assistant 
Secretary for Health 

summary: The Department of Health 
and Human Services (DHHS) and (he 
Office of the Assistant Secretary for 
Health are announcing the forthroming 
meeting of the National Vaccine 
Advisory Committee. 

DATES: Date, Time and Place: November 
12, at 9 ajn.; and November 13. at 8:30 
a.m.; Hubert H. Humphrey Building, 
room 703A, 200 Independence Avenue 
SW.. Washington. DC 20201. The entire 
meeting is open to the public. 

FOR FURTHER INFORMATION CONTACT. 

Written requests to participate should 
be sent to Kenneth J. Bart, M.D. M.P.H.. 
Executive Secretary. National Vaccine 
Advisory Committee, National Vaccine 
Program, 5600 Fishers Lane. Parklawn 
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Ouilding, room 13A-56. Rockville. 
Maryland 20857. (301) 443-0715. 

agenda: 

Open Public Hearing: Interested 
persons may formally present data, 
information, or views orally or in writing 
on issues pending before the Advisory 
Committee or on any of the duties and 
responsibilities of the Advisory 
Committee as described below. Those 
desiring to make such presentations 
should notify the contact person before 
November 9,1992. and submit a brief 
statement of the information they wish 
to present to the Advisory Committee. 
Those requests should include the 
names and addresses of proposed 
participants and an indication of the 
approximate time required to make their 
comments. A maximum of 15 minutes 
will be allowed for a given presentation. 
Any person attending the meeting who 
does not request an opportunity to 
speak in advance of the meeting will be 
allowed to make an oral presentation at 
the conclusion of the meeting, if time 
permits, at the chairperson's discretion. 

Open Advisory Committee 
Discussion: There will be updates on the 
National Vaccine Program, and the 
National Vaccine Compensation 
Program. There will be reports and 
discussions on the four working 
subcommittees: Adult Immunization; 
National Vaccine Plan; State and Local 
Impediments to Immunization Services; 
and Vaccine Licensure and Regulation. 
Presentations on various immunization 
policy studies will also be on the 
agenda Meetings of the Advisory 
Committee shall be conducted, insofar 
as is practical, in accordance with the 
agenda published in the Federal Register 
notices. Changes in the agenda will be 
announced at the beginning of the 
meeting. 

Persons interested in specific agenda 
items may ascertain from the contact 
person the approximate time of 
discussion. A list of Advisory 
Committee members and the charter of 
the Advisory Committee will be 
available at the meeting. Those unable 
to attend the meeting may request this 
information from the contact person. 
Summary minutes of the meeting will be 
made available upon request from the 
contact person. 

Dated: October 28.1992. 

Kenneth). Bart. 

Executive Secretary, NVAC. 

|FR Doc. 92-26847 Filed 11-4-92; 8:45 am) 
BILUNO COOC 41CO>17-M 


Substance Abuse and Mental Health 
Services Administration 

Current List of Laboratories Which 
Meet Minimum Standards To Engage in 
Urine Drug Testing for Federal 
Agencies and Laboratories that Have 
Withdrawn from the Program 

AGENCY: Substance Abuse and Mental 
Health Services Administration, HHS. 
(Formerly; National Institute on Drug 
Abuse. ADAMHA. HHS) 
action: Notice. 

SUMMARY; The Department of Health 
and Human Services notifies Federal 
agencies of the laboratories currently 
certified to meet standards of subpart C 
of Mandatory Guidelines for Federal 
Workplace Drug Testing Programs (53 
FR 11979.11986). A similar notice listing 
all currently certified laboratories will 
be published during the first week of 
each month, and updated to include 
laboratories which subsequently apply 
for and complete the certification 
process. If any listed laboratory's 
certification is totally suspended or 
revoked, the laboratory will be omitted 
from updated lists until such time as it is 
restored to full certification under the 
Guidelines. 

If any laboratory has withdrawn from 
the National Laboratory Certification 
Program during the past month, it will be 
identified as such at the end of the 
current list of certified laboratories, and 
will be omitted from the monthly listing 
thereafter. 

FOR FURTHER INFORMATION CONTACr. 

Denise L Goss, Program Assistant, 
Division of Workplace Programs, room 
9-A-54, 5600 Fishers Lane, Rockville, 
Maryland 20857; Tel.: (301) 443-6014. 
SUPPLEMENTARY INFORMATION: 
Mandatory Guidelines for Federal 
Workplace Drug Testing were 
developed in accordance with Executive 
Order 12564 and section 503 of Public 
Law 100-71. Subpart C of the 
Guidelines. "Certification of 
Laboratories Engaged in Urine Drug 
Testing for Federal Agencies," sets strict 
standards which laboratories must meet 
in order to conduct urine drug testing for 
Federal agencies. To become certified 
an applicant laboratory must undergo 
three rounds of performance testing plus 
an on*site inspection. To maintain that 
certification a laboratory must 
participate in an every^other month 
performance testing program plus 
periodic, on<site inspections. 

Laboratories which claim to be in the 
applicant stage of certification are not to 
be considered as meeting the minimum 
requirements expressed in the HHS 
Guidelines. A laboratory must have its 


letter of certification from SAMHSA. 
HHS (formerly: HHS/NIDA) which 
attests that it has met minimum 
standards. 

In accordance with Subpart C of the 
Guidelines, the following laboratories 
meet the minimum standards set forth in 
the Guidelines: 

AccuTox Analytical Laboratories. 427 
Fifth Avenue, N.W.. P.O. Box 770, 
Attalla. AL 35954-0770, 205-538-0012 / 
800-247-3893. 

Aegis Analytical Laboratories. Inc., 624 
Grassmere Park Road, suite 21. 
Nashville. TN 37211. 615-331-5300. 
Alabama Reference Laboratories. 
Inc..543 South Hull Street. 
Montgomery. AL 36103. 800-541-4931/ 
205-263-5745. 

Allied Clinical Laboratories. 201 Plaza 
Boulevard. Hurst. TX 76053, 817-282- 
2257. 

American Medical Laboratories. Inc.. 
14225 Newbrook Drive. Chantilly, VA 
22021. 703-802-6900. 

Associated Pathologists Laboratories. 
Inc., 4230 South Burnham Avenue, 
suite 250. Las Vegas. NV 89110-5412. 
702-733-7866. 

Associated Regional and University 
Pathologists. Inc. (ARUP), 500 Chipeta 
Way. Salt Lake City. UT 84108, 801- 
583-2787, 

Baptist Medical Center—Toxicology 
Laboratory. 9601 1-630, Exit 7, Little 
Rock, AR 72205-7299, 501-227-2703. 
(formerly: Forensic Toxicology 
Laboratory Baptist Medical Center). 
Bayshore Clinical Laboratory, 4555 W 
Schroeder Drive, Brown Deer. WI 
53223. 414-355-4444/800-877-7016. 
Beilin Hospital—^Toxicology Laboratory. 
215 N. Webster Ave., Green Bay. WI 
54301. 414-433-7485. 

Bioran Medical Laboratory, 415 
Massachusetts Avenue, Cambridge. 
MA 02139. 617-547-8900. 

California Toxicology Services. 1925 
East Dakota Avenue, suite 206. 
Fresno. CA 93726. 209-221-5655/800- 
448-7600. 

Cedars Medical Center. Department of 
Pathology, 1400 Northwest 12th 
Avenue, Miami, FL 33136. 305-325- 
5810. 

Centinela Hospital Airport Toxicology 
Laboratory, 9601 S. ^pulveda Blvd.. 
Los Angeles, CA 90045. 310 - 215-6020 
Clinical Pathology Facility. Inc., 711 
Bingham Street, Pittsburgh, PA 15203. 
412-408-7500. 

Clinical Reference Lab, 11850 West 85th 
Street, Lenexa. KS 66214. 80CM45- 
6917. 

CompuChem Laboratories. Inc., A 
Subsidiary of Roche Biomedical 
Laboratory, 3308 Chapel Hill/Ncison 
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Hwy.. Research Triangle Park, NC 
27709. 919-549-8253/800-833-3984. 

CompuChem Laboratories. Special 
Division. 3308 Chapel Hill/Nelson 
Hwy., Research Triangle Park, NC 
27709. 919-549-8283. 

Cox Medical Centers. Department of 
Toxicology. 1423 North Jefferson 
Avenue. Springfield. MO 65802. 800- 
878-3652/417-836-3093. 

CPF MetPath Laboratories. 21107 
Southgate Park Boulevard. Cleveland. 
OH 44137-3054. 800-338-0166 (outside 
OH)/80O-362-8913 (inside OH), (name 
changed: formerly Southgate Medical 
Laboratory; Southgate Medical 
Services. Inc.). 

Damon Clinical Laboratories. 140 East 
Ryan Road. Oak Creek. W1 53154. 
W)0-638-1100. (name changed: 
formerly Chem-Bio Corporation; CBC 
Clinilab). 

Damon Clinical Laboratories. 8300 
Esters Blvd.. Suite 900. Irving, TX 
75083. 214-929-0535. 

Doctors 8 Physicians Laboratory. 801 
Fast Dixie Avenue. Leesburg, FL 
32748, 904-787-9006. 

Drug Labs of Texas. 15201 1-IO East. 
Suite 125. Channelview. TX 77530. 
713-457-3784. 

DrugSean. Inc.. P.O. Box 2969,1119 
Meams Road. Warminster, PA 18974. 
215-674-9310. 

Eagle Forensic Laboratory. Inc.. 950 
North Federal Highway. Suite 308. 
Pompano Beach. FL 33062. 305-946- 
4324. 

Eastern Laboratories. Ltd.. 95 Seaview 
Boulevard, Port Washington. NY 
11050. 516-625-9800. 

FlSohly Laboratories. Inc.. 1215-1/2 
Jackson Ave.. Oxford. MS 38855.601- 
236-2809. 

Fjnployee Health Assurance Group. 405 
Alderson Street. Schofield, WI 54476. 
000-627-8200, (name change: formerly 
Alpha Medical Laboratory, Inc.). 

General Medical Laboratories. 36 South 
Brooks Street Madison, Wl 53715. 
608-267-6267. 

Harrison & Associates Forensic 
Laboratories, 606 N. Weatherford. 

P.O. Box 2788, Midland. TX 79702. 
800-725-3784/915-687-6877. 

HealthCare/Preferred Laboratories. 

24451 Telegraph Road. Southfield. MI 
48034. 800-328-4142 (inside Ml)/80O- 
225-9414 (outside Ml). 

Hermann Hospital Toxicology 
Laboratory, Hermann Professional 
Building, 6410 Fannin. Suite 354, 
Houston, TX 77030. 715-793-6080. 

IHC Laboratory Services Forensic 
Toxicology. 930 North 500 West. Suite 
E, Provo. UT 84604. 800-967-9766. 

lewish Hospital of Cincinnati. Inc,. 3200 
Burnet Avenue, Cincinnati. Ohio 
^^229. 513-560-2051. 


Laboratory of Pathology of Seattle. Inc.. 
1229 Madison St., Suite 500. 

Nordstrom Medical Tower, Seattle. 
WA 98104. 206-386-2672. 

Laboratory Specialists. Inc., 113 Jarrell 
Drive. Belle Chasse. LA 70037. 504- 
392-7961. 

Marshfield Laboratories. 1000 North 
Oak Avenue. Marshfield. WI 54449, 
715-389-3734. 

Mayo Medical Laboratories. 200 S.W. 
First Street, Rochester. MN 55905, 507- 
284-3631. 

Med-Chek Laboratories. Inc., 4900 Perry 
Highway. Pittsburgh, PA 15229. 412- 
931-7200. 

MedExpress/National Laboratory 
Center. 4022 Willow Lake Boulevard. 
Memphis. TN 38175. 901-795-1515. 
MedTox Bio Analytical, a Division of 
MedTox Laboratories. Inc.. 9176 
Independence Avenue. Chatsworth. 
CA 91311, 818-718-0115/800-331-8670 
(outside CA)/80(M64-7081 (inside 
CA). (name changed: formerly 
Laboratory Specialists. Inc.: Abused 
Drug Laboratories). 

MedTox Bio-Analytical, a Division of 
MedTox Laboratories. Inc., 2356 North 
Lincoln Avenue. Chicago. IL 60614. 
312-880-6900. (name changed: 
formerly Bio-Amalytical 
Technologies). 

MedTox Laboratories. Inc., 402 W. 
County Road D, St. Paul. MN 55112. 
800-832-3244/612-636-7466. 

Methodist Hospital of Indiana. Inc., 
Department of Pathology and 
Laboratory Medicine, 1701 N. Senate 
Boulevard, Indianapolis. IN 46202. 
317-929-3587. 

Methodist Medical Center Toxicology 
Laboratory. 221 N.E. Glen Oak 
Avenue. Peoria, IL 61830. 800-752- 
1835/309-671-5199. 

MetPath, Inc., 1355 Mittel Boulevard. 

Wood Dale. IL 60191, 708-595-3888. 
MetPath. Inc., One Malcolm Avenue, 
Teterboro. NJ 07608. 201-393-5000. 
MetWest-BPL Toxicology Laboratory. 
18700 Oxnard Street, Tarzana, CA 
91356, 800-492-0800/818-343-8191. 
National Center for Forensic Science. 
1901 Sulphur Spring Road. Baltimore. 
MD 21227, 410-536-1485. (name 
changed: formerly Maryland Medical 
Laboratory. Inc.). 

National Drug Assessment Corporation. 
5419 South Western. Oklahoma City. 
OK 73109, 800-749-3784. (name 
changed: formerly Med A^s Lab). 
National Health Laboratories 
Incorporated, 2540 Empire Drive. 
Winston-Salem. NC 27103-0710, 919- 
760-4620/800-334-8627 (outside NC)/ 
800-642-0894 (inside NC). 

National Health Laboratories 
Incorporated. 75 Rod Smith Place. 
Cranford. NJ 07016-2843,908-272- 
2511. 


National Health Laboratories 
Incorporated, d.b.a. National 
Reference Laboratory. Substance 
Abuse Division, 1400 Donelson Pike. 
Suite A-15. Nashville. TN 37217, 615- 
360-3992/800-800-4522. 

National Health Laboratories 
Incorporated, 13900 Park Center Road. 
Herndon. VA 22071. 703-742-3100/ 
800-572-3734 (inside VA)/0OO-336- 
0391 (outside VA). 

National Psychopharmacology 
Laboratory. Inc., 9320 Park W. 
Boulevard, Knoxville, TN 37923. 800- 
251-9492. 

National Toxicology Laboratories. Inc., 
1100 California Avenue, Bakersfield. 
CA 93304. 805-322-4250. 

Nichols Institute Substance Abuse 
Testing (NISAT). 8985 Balboa Avenue. 
San Diego. CA 92123. 800-446-4728/ 
619-694-5050, (name changed: 
formerly Nichols Institute). 

Northwest Toxicology. Inc.. 1141 E. 3900 
South. Salt Lake City. UT 04124. 800- 
322-3361. 

Occupational Toxicology Laboratories. 
Inc., 2002 20th Street, suite 204A. 
Kenner, LA 70062. 504-465-0751. 

Oregon Medical Laboratories , P.O. Box 
972,722 East 11th Avenue, Eugene. 

OR 97440-0972. 503-687-2134. 

Parke DeWatt Laboratories. Division of 
Comprehensive Medical Systems. Inc., 
1810 Frontage Rd.. Northbrook, IL 
60062.708-480-4680. 

Pathology Associates Medical 
Laboratories. East 11604 Indiana, 
Spokane. WA 99206. 509-926-2400. 

PDLA. Inc. (Precision), 5 Industrial Park 
Drive. Oxford. MS 38655. 601-236- 
5600/800-237-7352. 

PDLA. Inc. (Princeton), 100 Corporate 
Court. So. Plainfield. NJ 07080, 908- 
769-8500/800-237-7352. 

PharmChem Laboratories. Inc.. 1W5-A 
O’Brien Drive, Menlo Park. CA 94025, 
415-328-6200/806-446-5177. 

PharmChem Laboratories. Inc., Texas 
Division, 7606 Pebble Drive, Fort 
Worth. TX 76118. 817-595-0294. 
(Formerly: Harris Medical 
Laboratory). 

Physicians Reference Laboratory 
Toxicology Laboratory. 7800 West 
noth Street. Overland Park, KS 66210. 
913-338-4070. 

Poisonlab. Inc., 7272 Clairemont Mesa 
Road. San Diego. CA 92111. 619-279- 
2600, 

Precision Analytical Laboratories. Inc., 
13300 Blanco Road, suite ^150, San 
Antonio, TX 78216, 512^93-3211. 

Puckett Laboratory. 4200 Mamie Street. 
Hattiesburgh, MS 39402. 601-264- 
3856/800-844-8378. 
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Regional Toxicology Services, 15305 NE. 
40th Street Redmond. WA 88052.206- 
882-3400. 

Resource One, tno. Seven Pointe Circle, 
Greenville. SC 29615.803-233-5639. 

Roche Biomedical Laboratories, 1801 
First Avenue South, Birmingham, AL 
35233. 205-581-4170. 

Roche Bioinedfcal Laboratories, 1957 
Lakeside Parkway, suite 542, Tucker, 
GA 30004,404-939-4811. 

Roche Biomedical Laboratories, Inc., 

1120 Stateline Road, Southaven, MS 
38671, 601-342-128a 

Rodie Biomedical Laboratories, ino, 69 
First Avenue. Raritan, NJ 06869,800- 
437^96a 

Scott ft White Drug Testing Laboratory. 
600 S. 25th Street, Temple, TX 76504, 
800-749-3788 

S.E.D. Medical Laboratories, 500 Walter 
NE, suite 500, Albuquerque, NM 87102, 
505-648-8008 

Sierra Nevada Laboratories, Inc., 888 
Willow Street. Reno. NV 89502, 800- 
646-5472. 

SmithKline Beecham Clinical 
Laboratories, 7600 Tyrone Avenue, 
Van Nuys, CA 91045, 818-376-2528 

SmithKhne Beecham Cliiiical 
Laboratories, 3175 Presidential Drive, 
Atlanta. CA 30348 404-934-9205. 
(name changed: formerly SmithKline 
Bio-Sdence Laboratories). 

SmithKline Beecham QinicaJ 
Laboratories, 506 E. State Parkway, 
Schaumburg, IL 80173,708-885-2010, 
(name changed: formerly International 
Toxicology Laboratories). 

SmithKline Beecham Clinical 
Laboratories, 11636 Administration 
Drive, St. Louis. MO 63148, 314-567- 
3905. 

SmithKline Beecham Clinical 
Laboratories, 400 Egypt Road, 
Norristown. PA 19403,800-523-5447. 
(name changed: formerly SmithKline 
Bio-Science Laboratories). 

SmithKline Beecham Clinical 
Laboratories, 8000 Sovereign Row, 
Dallas. TX 75247, 214-838-1301, (name 
changed: formerly SmithKline Bio- 
Science Laboratories). 

South Bend Medical Foundation. Inc., 

530 N. Lafayette Boulevard, Smith 
Bend, IN 48601. 219-234-4178 

St. Anthony Hospital (Toxicology 
Laboratory). P.O. Box 208 1000 N. Lee 
Street, Oklahoma Qty, OK 73102,405- 
272-7052. 

St. Louis University Forensic Toxicology 
Laboratory. 1205 Carr Lane, St. Louis, 
MO 63104, 314-577-8828 

Toxicology ft Drug Monitoring 
Laboratory. University of Missouri 
Hospital ft Clinics, 301 Business Loop 
70 West, suite 206, Columbia. MO 
65203. 314-882-1273. 

Toxicology Testing Service, Inc., 5428 
N.W. 7^ Avenue, Miami. FL 33168 
305-593-2268 


The following laboratories voluntarily 
withdrew from the National Laboratory 
Certincation Program: 

None. 

Richard Kopaoda, 

Acting Executive Officer, Subetance Abuse 
and Mental Health ^nrices Administration. 
(FR Doc. 92-20941 Piled 11-4-02; 8:45 am) 
BtLUNO COOC 4t60-20-M 


DEPARTMENT OF THE INTERIOR 

Office of the Secretary 

Preliminary Certification of No 
Adveree Impact on Theodore 
Roosevelt National Park and Lostwood 
WHdemess Area Under Section 
165(cfK2)(O01i) of the Clean Ahr Act 

aqency: Office of the Secretary, 
Department of the Interior. 

ACTKHt: Notice of preliminary 
determination under section 
185(d)(2)(C)(iii) of the Clean Air Act. 

SUMMAStv: This notice announces the 
preliminary determination by the 
Federal Land Manager (FLM) of 
Theodore Roosevelt National Park fNP) 
and Lostwood Wilderness Area (WA) 
that a proposed major modification to 
an existing source in North Dakota 
subject to Prevention of Significant 
Deterioration (PSD) of air quality 
requirements will not adversely affect 
the resources of the park or wilderness 
area. The Department of the interior has 
decided, as a matter of policy, to invite 
full public review of the issues involved 
and thereafter to make a final decision 
on the basis of the best available 
information. The intent of this notice is 
to alert Interested parties to the 
availability of supporting documentation 
and to solicit comments on the 
preliminary determination. 

DATES: Comments must be received on 
or before December 7,1992. 

ADOfUESSES: 

Comments 

Comments should be submitted (in 
duplicate, if possible) to: Chief, Policy, 
Planning, and Permit Review Branch, 
National Park Service-AIR, P.O. Box 
25287, Denver, CO 80225. 

Supporting Documentation 

Copies of the supporting 
documentation are available for public 
inspection and copying between the 
hours of 8 ajn. and 4 pjn., Monday 
through Friday, at the following 
locations: National Park Service, Main 
Interior Building, room 3229.18th and C 
Streets NW., Washington, DO National 
Park Service. Air Quality Division. 12795 


W. Alameda Parkway, room 215, 
Lakewood, CO; Theodore Roosevelt 
National Park Headquarters, Medora, 
ND; and Lostwood National Wildlife 
Refuge, Kenmare, ND. A reasonable fee 
may be charged for copying. 

FOR FURTHER IHFORMATION COMTACr. 

John Bunyak, Air Quality Division, 
National Park Service-AJR. P.O. Box 
25287, Denver, CO 80225. telephone 
Dumber (303) 969-2071. 

SUPPLEMEMTARY INFORMATION: The PSD 

provisions of the Clean Air Act (the Act) 
deal with major new or modified 
facilities wishing to locate in relatively 
unpolluted areas of the country ("dean 
air regions"). In certain instances, the 
new pollution might affect federal 
conservation areas ("Clean 1 areas*^. 
which were set aside for their pristine 
air quality or other natural, scenic, 
recreational, or historic values 
vulnerable to air pollution. In this 
situation, the Act imposes special 
requirements on the proposed new or 
modified fadlities to insure that the 
pollution from them will be minimizecl 
In addition, the Act imposes special 
responsibilities on the managers of the 
federal Class 1 areas to insure that no 
major new or modified fadlity will have 
an unacceptable adverse impact on the 
areas* protected resources. 

The Act establishes several 
"standards** or "tests" for judging a 
proposed fadlity’s impact on the dean 
air regions in general, and on the Class 1 
areas in particular. These standards or 
tests indude, among others. National 
Ambient Air Quality Standards 
(NAAQS); PSD Qasses 1, II. and HI air 
pollution Increments: and the adverse 
impact determination for Class I areas. 
An explanation of the relationship 
among these standards or tests is 
particularly relevant to the action which 
is the subject of this notice. 

In brief, NAAQS are standards 
applicable to the entire country and 
must not be violated under any 
circumstances. These standards 
represent those pollution levels 
acceptable for protecting the public 
health and national welfare, Attalnroenl 
and maintenance of these NAAQS 
constitute one of the fundamental 
purposes of the Clean Air Act: All areas 
presently not in compliance with the 
standard must improve their air quaUty 
to meet them, and ail areas deancr than 
the standards must not deteriorate so as 
to violate them. 

The PSD increments and the adverse 
impact determination are the primary 
tools of the PSD provisions which 
govern the permitting of proposed major 
new sources of pollution in clean air 
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regions. The Class I increments apply to 
the 158 natural, scenic, or historic areas 
of special national significance (national 
parks and wilderness areas) which 
Congress designated as Class I in the 
Act. The Class I increments represent 
the small amount of additional pollution 
that Congress thought, as a general rule, 
should be allowed in Class 1 areas. 

These increments define the restriction 
on additional pollution which Congress 
thought necessary in most cases for 
protection of the resources in federal 
Class I areas. Currently, Class 1 
increments have been established for 
particulate matter, sulfur dioxide (SO 2 ). 
and nitrogen dioxide (NOj). Typically, a 
proposed facility must not cause or 
contribute to exceedances of the Class 1 
increments. 

The “adverse impact" determination, 
however, provides the possible 
exception to the general rule described 
above. The adverse impact 
determination is a site-specific test 
which examines whether or not a 
proposed project will, in fact, 
unacceptably affect the resources of a 
Class I area. If the manager of the 
federal Class 1 area determines, and 
convinces the permitting authority, that 
a proposed facility will adversely affect 
the Class 1 area even though it will not 
cause an exceedance of the Class 1 
increment, then the permitting authority 
may not authorize the facility. 
Conversely, if the FLM determines that a 
proposed facility will not adversely 
affect the area, then the permitting 
authority (the state or the Environmental 
Protection Agency) may authorize the 


facility even though the facility’s 
emissions may cause or contribute to an 
exceedance of the Class I increment. In 
this situation, the facility must, 
nevertheless, not exceed an alternate set 
of Class I increments established by the 
Act. Thus, the adverse impact test is 
critical for a proposed facility with the 
potential to affect a Class I national 
park or wilderness area. 

The action which is the subject of 
today's notice concerns Theodore 
Roosevelt NP and the Lostwood WA. 
both mandatory Class 1 areas located in 
North Dakota. Dakota Gasification 
Company (DGC) is proposing to increase 
the allowable (i.e., permitted) emissions 
from their facility located in the vicinity 
of the Class I areas. Results of the 
dispersion modeling analyses performed 
by the State of North Dakota indicate 
that the modified facility would meet the 
NAAQS and Class II increments, but 
would significantly contribute to 
exceedances of the SQj Class I 
increment at both Theodore Roosevelt 
NP and Lostwood WA (see detailed 
discussion in following sections). Given 
the modeled Class 1 increment 
exceedances. DGC has several options 
available for obtaining a modified 
permit One option is to request 
certification from the FLM under section 
165(d)(2)(C)(iii) of the Clean Air Act that 
the project will have no adverse impact 
on the resources of Theodore Roosevelt 
NP or Lostwood WA even though the 
Class 1 SQj increment would be 
exceeded. Another option would be to 
reduce emissions further so that the 
source would not significantly 


contribute to increment exceedances. 
Dakota Gasification Company has 
chosen to request FLM certification of 
no adverse impact. Therefore, the 
adverse impact determination may be 
the determining factor in the State of 
North Dakota's pending permit decision 
for the DGC project. 

Prevention of Significant Determination 
New Source Applicant 

Dakota Gasification Company has 
submitted an application to the North 
Dakota State Department of Health and 
Consolidated Laboratories (the State) to 
amend the PSD permit for the Great 
Plains Synfuels Plant (GPSP). The GPSP 
is located near Beulah. North Dakota, 
approximately 120 kilometers east of 
Tbeodore Roosevelt NP and 150 
kilometers southeast of the Lostwood 
WA. The facility was originally 
permitted in 1977 and began operation 
in 1984. The air pollution control 
equipment initially installed as best 
available control technology (BACT) 
failed to comply with the permitted SO 2 
limit, and the current 302. emissions 
continue to exceed the permitted limit. 

In their application, DGC proposes to 
( 1 ) redefine BACT for SO 2 from the 
main stack, ( 2 ) increase the maximum 
sulfur content of the coal utilized, and 
(3) increase main stack nitrogen oxide 
(NO.) emissions as a result of the higher 
nitrogen levels in the fuel and increased 
firing of liquid fuels in the boiler. The 
net changes In actual and permitted 
emissions at the GPSP (in tons per year) 
as a result of the proposed modification 
are summarized in the following table: 


Pollutant 

Permitted 

emissions 

Actual 

emissions 

Proposed 

emissions 

Net 

change in 
permitted 
emissions 

Net 

change In 
actual 
emissions 

Sulfur dioxide. . 

Niirogen oxides.-.. ** .. 

8,988 

3.451 

891 

•2.519 

33.459 

4.012 

2.416 

2.110 

15,409 

3.795 

874 

2^40 

+6.421 
+ 344 
-17 
-279 

-18.050 
-217 
-1.542 
+ 130 

Paniculate matter.. 

Cartjoo mor)oxide 



•Cafbon monoxkte emissions were not listed in the permit, but were included In the onginaJ analysis tor the facility 


As the above table shows, although 
the proposed modification would result 
in significant net increases in permitted 
SO 2 and NO, emissions from the GPSP. 
the modification would also result in 
substantial reductions in current actual 
SO;. NO „ particulate matter, and 
carbon monoxide emissions. The 
substantial reduction in actual SO 2 
emissions would result from the 
installation of a wet limestone flue gas 
uesulfurization system which will 
^ntrol SO 2 emissions from the main 
boiler stack by at least 93 percent. 


Summary of Modeled Class 1 Area 
Impacts 

C/ass I Increments 

The State, which has been delegated 
complete PSD authority by the 
Environmental Protection agency, used 
dispersion modeling techniques to 
determine the cumulative impacts at 
Theodore Roosevelt NP and Lostwood 
WA from the proposed GPSP emission 
increases and other PSD increment¬ 
consuming sources in the area. Given 
the distances involved (120 km from 
GPSP to the closest Class I area), the 


State used the long-range transport 
MSPUFF model for this analysis. 

Modeling results for the GPSP Class 1 
increment analysis were characterized 
by relatively high predicted SO 2 
concentrations, but very low NO 2 
concentrations. Exceedances of the 
allowable 3-hr and 24-hr increments for 
SO 2 were predicted at Theodore 
Roosevelt NP, while the 24-hr SO 2 
increment was exceeded at the 
Lostwood WA. No exceedances of the 
annual average SO 2 or NO 2 Class 1 
increments were modeled at either area. 
The cumulative modeling results show 
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that the hipest overall 3-hr SO s 
predicted concentration was 46.1 
micrograms per cubic meter (ug/m ’) 
and occurred at the North Unit of 
Theodore Roosevelt NP. The highest 
overall 24>hr predicted concentration 
was 12.7 ug/m ^ and also occurred at the 
North Unit. The allowable 3 -hr and 24-hr 
Class 1 increments for SO i are 25 and 5 
ug/m respectively. The highest 3 -hr 
concentration when the GPSP 
contributed significantly (as defined by 
the State) was 27.2 ug/ra while the 
highest 24-hr prediction with a 
significant Gl^P contribution remained 
at 12.7 ug/m *. The maximum 24-hr 
concentration at the Lostwood WA 
when the GPSP contributed significantly 
was 5.4 ug/m Overall at Theodore 
Roosevelt NP there were eight 24-hr 
exceedances when the GPSP 
contributed significantly, and one 3-hr 
exceedance with significant GPSP 
contribution. At the Lostwood WA. 

GPSP contributed significantly to one 
24-hr Qass 1 increment exceedance. The 
State of North Dakota has established 
the following SO« Class 1 significant 
impact levels: 1.0 ug/m *, 3-hr. 0.2 ug/ 
m *. 24-hr. and 0.1 ug/m *, annual 
average. 

As mentioned previously, in the case 
of a permit issued under a FLM 
certification of no adverse impact, the 
source must still comply with an 
alternative set of PSD Increments. 
Because only 3-hr and 24-hr SO 2 Class I 
increment exceedamces were modeled, 
it is only necessary to compare the 
maximum modeled concentrations to the 
alternate SO 2 increments for these 
averaging times. The alternate 3-hr and 
24-hr SO 2 increments are 325 and 91 ug/ 
m *, respectively. The results of the 
State's modeling analysis reported 
above show that the maximum 
predicted concentrations at Theodore 
Roosevelt NP and Lostwood WA are 
well below the alternative Class 1 
increments. 

Visibility 

Dakota Gasification Company 
performed a visibility analysis using the 
Environmental Protection Agency’s 
VISCREEN model. The results of this 
analysis indicate that there would be a 
decrease in visual plume impacts with 
the proposed permitted emissions, 
compared to the originally permitted 
emissions or the existing actual 
emission rates. This is due to the fact 
that the effects of the proposed increase 
in NO a emissions are more than offset 
by the decrease in allowable particulate 
matter emissions. The potential for 
regional haxe impacts was addressed by 
analyzing the one year of on-site 
meteorological data and five years of 


representative Federal Aviation 
Administration hourly meteorological 
data for the existence of stagnation 
atmospheric conditions necessary for 
regional haze formation. The analysis 
indicates that the frequency and 
duration of stagnant atmospheric 
conditions are not sufficient to allow 
significant or long-term regional haze 
events attributable to local sources. 
Therefore, it is unlikely that emissions 
from the GPSP would contribute 
significantly to regional haze impacts at 
Theodore Roosevelt NP or the Lostwood 
WA. 

Adverse Impact Decision 

The FLM has stated that air pollution 
effects on resources in Class 1 areas 
constitute an unacceptable adverse 
impact if such effects: 

1 . Diminish the national significance 
of the area; 

2 . Impair the structure and functioning 
of ecosystems; and/or 

3 . Impair the quality of the visitor 
experience. 

Factors that are considered in 
determining whether an effect is 
unacceptable, and therefore adverse, 
include the projected frequency, 
magnitude, duration, location, and 
reversibility of the impact. The FLM will 
consider the following in this analysis: 

1 . Will the effects last long enough, 
occur frequently enough, and/or occur 
on a scale large enough to impair the 
structure and functioning of ecosystems 
in the park or wilderness area, impair 
visitor experience or diminish the 
national significant of the area? 

2 . Are the effects reversible if the 
stress causing them is removed from the 
area? 

Findings and Determination 

The FLM certified no adverse impacts 
for Class 1 areas in North Dakota twice 
before, once in 1982 for both Theodore 
Roosevelt NP and Lostwood WA, and 
then again in 1984 for Theodore 
Roosevelt NP only. In the 1982 
certification, the FLM determined that 
increased SO 2 emissions would not 
adversely affect plants, including 
lichens, in the park and wilderness area. 
In the 1984 certification the FLM 
concluded the following: 

1 . Plant and animal species known to 
be sensitive to low levels of SOi, ozone, 
and particulate matter are present in 
Theodore Roosevelt NP. Pollutant levels 
predicted to occur from ail increment¬ 
consuming sources appear to be below 
the threshold values for adverse effects. 

2 . Soils in the park are buffered and 
are therefore unlikely to be affected by 
acidic rainfall events. Similarly, the 


streams, ponds, and rivers are also 
unlikely to be affected. 

3 . A field evaluation of sensitive 
species in the park found no symptoms 
of visible injury due to ambient air 
pollution. 

4 . The review indicated that predicted 
802 concentrations are not of sufficient 
magnitude to diminish the role of lichens 
in the park. Thus, it does not appear that 
the structure and functioning of 
ecosystems would be impaired, nor 
would there be any impairment to the 
visitor experience, or diminution of the 
national significance of the park. 

To help assess the impacts of the 
Dakota Gasification Company’s permit 
modification request on Theodore 
Roosevelt ?4P and the Lostwood WA, It 
is useful to compare the current air 
quality situation in North Dakota to that 
of 1984, and to consider the new air 
quality effects information that has 
become available since that time. 
Several PSD facilities which had quality 
permits in 1984 have been shut down, 
and several proposed PSD facilities 
which had obtained permits to construct 
chose to let those permits expire for 
economic reasons. Consequently, the 
total number of PSD facilities in or near 
North Dakota (and associated 
emissions) has been reduced from 17 In 
1984 to 11 currently (including GPSP). In 
addition, oil and gas activity in the State 
has decreased since 1984, and many 
previously flared gas wells are now tied 
to gas processing plants. As a result, 
even with the proposed GPSP allowable 
emissions increase, the potential SO3 
Class I Impacts would be lower now 
than when the last certification was 
granted in 1984. To demonstrate this, the 
State remodeled the 1984 scenario using 
the same procedure that was applied for 
the current GPSP Class I analysis. The 
results of this analysis do indeed show 
that the increase In Class I area impacis 
due to the proposed allowable GPSP 
emissions increase Is more than offset 
by the reduction in impacts due to the 
attrition of permitted major PSD sources 
and the reduction in oil and gas activity 
since 1964. As an example, the total 
number of 24-hr SO2 exceedances at 
Theodore Roosevelt NP fell from more 
than 135 in 1964 to 23 currently. 

Over the last several years, the 
National Park Service Air Quality 
Division and the State have jointly 
monitored ambient SO 2 levels at both 
Theodore Roosevelt NP and the 
Lostwood WA. The historical data 
collected at these monitoring sites show 
that the ambient SO 2 levels are well 
below both the federal and State 
ambient air quality standards. In fact. 
80-95 percent of the time, the SOi levels 
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were below the minimum detectable 
limit of the analyzer. In other words, the 
concentration was so low that it was 
undetectable. Figures showing the l-hr, 
3*hr. 24-hr, and annul mean SOt 
concentrations are provided in the 
State's 'Technical Support Document 
for PSD Class 1 Variance Request** 
(Figures 3-6 through 3-9J, which is part 
of the supporting documentation 
available for public review. 

Since 1984. there has been a limited 
amount of new information available 
regarding the status of resources in 
Theodore Roosevelt NP and the 
Lostwood WA. First, a 1986 study 
showed that mosses at Theodore 
Roosevelt NP were not being adversely 
affected by air pollutants. Second, 
surface water chemistry data collected 
al the Lostwood WA in 1987 indicated 
that temporary wetlands in the 
wildenieM area are probably well- 
buffered and not highly susceptible to 
adijificatioa. Finally, a cursory review 
of the National Atmospheric Deposition 
l^ogram data from North Dakota 
showed that the amount of sulfate in 
wet deposition did not change 
appreciably between 1981 and 1990. 

Civen the increment situations at both 
Theodore Roosevelt NP and the 
Lostwood WA, it is likely that future 
industrial activities proposed in the 
vicinity of these areas would also 
significantly contribute to Class I 
increment exceedances, necessitating 
applicants to again ask the FLM to 
certify no adverse impacts. In order to 
provide adequate information for future 
adverse impact determinations, follow¬ 
up studies to better document current 
conditions and identify trends with 
respect to air pollution impacts to 
sensitive resources at these Class I 
areas are warranted. Therefore, the FLM 
ro( ommends that the Stale consider 
asling sources, like Dakota Gasification 
Company)—i.e,, sources that contribute 
io the pollution a£fcK:ting these areas—to 
supp^ post-construction monitoring 
activities to gather this necessary 
information. The FLM would be happy 
io supply the State with specific data 
needs to discuss the appropriate 
m^iloring requirements to obtain this 
•nformatioii. 

In conclusion, the findings of the 
J-M 6 review of Dakota Gasification 
J^pan/i proposed modification of the 
^«t Plains Synfuels Plant PSD permit 
are as follows: 

L *nj€ proposed increase in allowable 
amissions should not increase 
perceptible plume impacts or contribute 
® re^onal haze impacts in either 

Roosevelt NP or Lostwood 


2 . The substantial reductions in actual 
emissions from the GPSP (over 18.000 
tons per year of SOi) should result in an 
overall environmental improvement 
compared to existing conditions at the 
plant. 

3. There is no evidence of existing 
adverse impacts on biological resources 
due to air pollution at either Theodore 
Roosevelt NP or the Lostwood WA. 

4. In generaL the air quality in North 
Dakota appears to have improved, for 
various reasons, since the FLM’s last 
certification of no adverse impacts in 
1984. 

5. The maximum predicted pollutant 
concentrations at Theodore Roosevelt 
NP and the Lostwood WA are well 
below the alternate Class I increments. 

6 . There is no reason to believe that 
the proposed new allowable emissions 
from the GPSP would cause or 
contribute to impairment of the structure 
and functioning of ecosystems at 
Theodore Roosevelt NP or the Lostwood 
WA. Likewise, there should be no 
impairment to the visitor experience, or 
diminution of the national significance 
of the park or wilderness area. 

Bas^ on the above findings, and the 
overall analysis, the FLM preHmtnarily 
concludes that the proposed Dakota 
Gasification Company permit 
modification would not cause an 
unacceptable, adverse impact on the 
natural resources of Theodore Roosevelt 
NP or the Lostwood WA. 

These findings and review are based 
on emissions as proposed by the Dakota 
Gasification Company and the analysis 
presented by the State of North Dakota. 
The conclusion reached in this review 
should not be extrapolated to any future 
permit applications in the vicinity of 
Theodore Roosevelt NP or the Lostwood 
WA. Each future application must be 
reviewed on a case-by-case basis, 
because a 8ource*8 emission parameters, 
such as stack height, gas temperature, 
and geoj^phic location, determine its 
interaction with other sources and 
hence, the potential for effects. New 
applicants that contribute to Class 1 
increment exceedances must 
demonstrate to the RIM’S satisfaction 
that the proposed source will not cause 
or contribute to an adverse impact on 
the resources of Theodore Roosevelt NP 
or the Lostwood WA. 

Interested parties are invited to 
comment on this preliminary 
determination. Comments should be 
confined to the issue of whether the air 
quality related values (visibility or 
biological resources] of Theodore 
Roosevelt NP or the Lostwood WA 
would be adversely affected by the 
proposed permit modification. 


Comments on other aspects of the 
project should be directed to the State 
when the State announces a public 
comment period on the permit 
modification approval 

Dated: October 29.1992. 

Michael Hayden. 

Assistant Secretary for Fish and Wildlife and 
Parks. Federal Land Manager of Theodore 
Roosevelt National Park and Lost wood 
Wilderness Area. 

[FR Doc, 92-26739 Filed 11-4-82: 8.45 am| 
«LUNQ cooe 4310-tO-M 


Bureau of Land Management 

|UT-0a(M)3-421(M)21 

Vernal District Advisory Council; 
Meeting 

AGENCY: Bureau of Land Management, 
DOJ. 

action: Notice of advisory council 
meeting. 


summary: Notice is hereby given in 
accordance with Public Law 94-579 and 
CFR part 1780, that a meeting of the 
Vernal District Advisory Council will be 
held on Thursday. December 17,1992. 
The meeting will begin at 7 p.m. in the 
District Conference Room at 170 South 
500 East, Vernal. Utah. 

The purpose of the meeting is to 
provide an opportunity for the Advisory 
Council, as a group or as individuals, to 
discuss and make recommendations to 
the Vernal District Manager concerning 
the (1) The Draft Environmental Impact 
Statement/Ouray to Interstate 70 
Highway and (2) a proposal to 
reintroduce Black Footed Ferrets to the 
District. The Draft £1S and the proposed 
Ferret reintroduction are the only two 
agenda items. 

TTie public Is invited to the meeting 
and may, if they choose, orally address 
the Advisory Council concerning these 
two matters. Persons desiring to address 
the Council must make prior 
arrangements by contacting the District 
Manager. David E. little, phone number 
(801) 789-1362, prior to close of business 
on Wednesday, December 16. If several 
persons wish to speak, a speaking time 
limit may be imposed. 

FOR FURTHER INFORMATtON CONTACT. 

The District Manager, Vernal District 
Office. 170 South 500 East. VemaL Utah. 
84078 or call (801-789-1362). 

Dated: October 20.1992. 

Gary R. Hunter, 

Acting Distria Manager. 

[FR Doc. 92-26072 Filed 11-4-9Z: 8:45 am] 
BILUNO COOC 43ia-00-N 
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tWY-920-41-5700; WYW104902I 

Proposed Reinstatement of 
Terminated Oil and Gas Lease 

Pursuant to the provisions of 30 U.S.C. 
18d(d) and Regulation 43 CFR 3108.2- 
3(a) and (b)(1). a petition for 
reinstatement of oil and gas lease 
WYW104902 for lands in Campbell 
County, Wyoming, was timely Hied and 
was accompanied by all the required 
rentals accruing from the date of 
termination. 

The lessee has agreed to the amended 
lease terms for rentals and royalties at 
rates of $10.00 per acre, or fraction 
thereof, per year and 16% percent, 
respectively. 

The lessee has paid the required $500 
administrative fee and $125 to reimburse 
the Department for the cost of this 
Federal Register notice. The lessee has 
met all the requirements for 
reinstatement of the tease as set out in 
Section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease WYW104902 effective July 1.1992, 
subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Floreace R. Speltz, 

Supervisory Land Law Examiner. 

|FR Doc. 92-26873 Filed 11-4-92; 8:45 am) 
BILLING COOC 4310>22>M 


(OR-943-421(H)6; GP3-029; OR-43988) 

Corrveyance of Public Lands; Order 
Providing for Opening of Lands; 
Oregon; Correction 

The citation stated in paragraph 4 in 
FR Doc. 92-24476, published on page 
46403. in the issue of Thursday, October 
8.1992. is hereby corrected as follows: 

On page 46403. column 2, in paragraph 
4. line 10. reads *'30 U.S.C. 1716. Sec. 38.’* 
and is corrected to read *'30 U.S.C. Sec. 
38**. 

Dated: October 28.1992. 

Robert E. Mollohan, 

Chiefs Branch of Lands and Minerals 
Operations. 

|FR Doc. 92-28874 Filed 11-4-92; 8.-45 am) 
BILUNO COOC 4310-aS-M 


(UT-040-02-4212-14; UTU-556711 

Notice of Realty Action 

AGENCY: Bureau of Land Management, 
Interior. 

action: Notice. 


summary: The Bureau of Land 
Management is proposing to sell, under 
section 203 of the Federal Land Policy 
and Management Act of 1976. public 
land described as Sait Lake Meridian, T. 
28 S.. R. 6 W., sec. 29, tract 37, 
containing 1.38 acres located in Beaver 
County, Utah. Because of the location in 
relation to other private land and the 
past history of use, the land will be sold 
by direct sale to Lenzy and Monali 
Puffer at the appraised fair market value 
of $500. The purpose of the sale is to 
provide the Offers the land they need to 
access, secure, and preserve their home, 
family heritage and other investments 
located on public land. 

dates: Comments must be submitted on 
or before December 21,1992. The sale 
will be conducted no sooner than 
January 4,1993. 

addresses: All comments concerning 
this proposed sale should be addressed 
to Gordon Staker, District Manager, 
Cedar City District. 176 East D.L. 

Sargent Drive, Cedar City, Utah 84720. 

FOR FURTHER INFORMATION CONTACT: 
Arthur L Tait, Area Manager, at 365 
South Main, Cedar City. Utah 84720 
(801) 586-2458. 

SUPPLEMENTARY INFORMATION: The 

lands described are hereby segregated 
from all forms of appropriation under 
the public land laws, including the 
mining laws, pending disposition of this 
action or on August 2.1993, whichever 
occurs first. Only the surface estate will 
be sold. The patent, when issued, will 
contain a reservation for all minerals to 
the United States, together with the right 
to prospect for, mine and remove the 
minerals. There will also be reserved to 
the United States, a right-of-way for 
ditches or canals constructed by the 
authority of the United States. The 
patent will be subject to the following 
covenant: Pursuant to the authority 
contained in Executive Order 11988 and 
section 206 of the Act of October 21. 

1976 (90 Stat. 2756, 43 U.S.C. 1716), said 
land, up to an elevation of 6,620 feet 
above sea level, will be used for 
agricultural purposes only, and no 
buildings or dwellings will be 
constructed, placed, or allowed upon 
said land. In the absence of timely 
objections, this proposal shall become 
the final determination of the 
Department of the Interior. 

Dated: October 26,1992. 

Gordon SUker, 

District Manager. 

|FR Doc. 92-28875 Piled 11-4-92; 8:45 am) 
BILLING COOC 49104>Q-M 


(WY-93a-4210-06; WYW 71415) 

Proposed Continuation of Withdrawal; 
WY 

AGENCY: Bureau of Land Management. 

Interior. 

action: Notice. 

summary: The Bureau of Reclamation 
proposes that 80 acres of a withdrawal 
for the Guernsey Reservoir. North Platte 
Project, continue for an additional 50 
years. The lands would remain closed to 
mining entry, but continue to be open to 
mineral leasing. 

dates: Comments must be received on 
or before February 3.1993. 

ADDRESSES: Comments should be sent 
to the Wyoming State Director. BLM, 
2515 Warren Avenue. P.O. Box 1828, 
Cheyenne, Wyoming 82003. 

FOR FURTHER INFORMATION CONTACT. 
Duane Feick, BLM Wyoming State 
Office. P.O. Box 1828, Cheyenne, 
Wyoming 82003, 307-775-6127. 
SUPPLEMENTARY INFORMATION: The 
Bureau of Reclamation proposes that 
part of the withdrawal made by 
Secretarial Order of November 21,1904. 
be continued for a period of 50 years 
pursuant to section 204 of the Federal 
Land Policy and Management Act of 
1976. 90 Stat. 2751, 43 U.S.C. 1714 (1988). 
The land is described as follows: 

Sixth Principal Meridian 

T. 27 N., R. 66 W.. 

Sec, 5. NWV4SWV4; 

Sec. 15. NWV4SEy4. 

The area described contains 80 acres in 
Platte County. 

The purpose of the withdrawal is to 
protect the Guernsey Reservoir, North 
Platte Project. The withdrawal 
segregates the land from operation of 
the mining laws, but not the mineral 
leasing laws. This notice supplements 71 
FR 14450 (April 11.1984) which 
inadvertently left out the described 
lands. No change is proposed in the 
purpose or segregative effect of the 
withdrawal. 

For a period of ninety (90) days from 
the date of publication of this notice, all 
persons who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal 
continuation may present their views in 
writing to Ray Brubaker. State Director. 
Bureau of Land Management, P.O. Box 
1828, Cheyenne. Wyoming 82003. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as are necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
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consideration by the Secretary of the 
Interior, the President, and Congress, 
who will determine whether or not the 
withdrawal will be continued and if so. 
for how long. The final determination for 
the continuation of the withdrawal will 
be published in the Federal Register. 

The existing withdrawal will continue 
until such final determination is made. 

Dated: October 28.1992. 

Kj/ E^mbakar. 

State Director, Wyoming. 

|FR Doc. 92-28877 Filed 11^4-92; 8:45 aaij 

BtOMO COOE €m-2Kai 


Rsh and WUdUfe Service 

Informadon Collection Submitted to 
the Office of Management and Budget 
for Review Under the Paperwork 
ReductiOD Act 

The proposal for the collection of 
information listed below has been 
submitled lo the Office of Management 
and Budget (OMB) for approval under 
the provisioos of the Paperwork 
Reductioa Act (44 US.C. chapter 35). 
Copies of the proposed information 
collection requirement and related forms 
and explanatory material may be 
obtained by contacting the Service’s 
clearance officer al the phone number 
listed below. Counnents and suggestions 
on the requirement should be made 
directly to the Service Qearance Officer 
and the Office of Management and 
Budget Paperwork Reduction Profect 
(1018-0010). Washington. DC 30503. 
telephooe 202-395-7340. 

Tiih: Mourning Dove Call-Count 
Survey. 

0MB Approval Number 1018-0010. 
Abstract The survey is an annual 
(TBoperative effort between State 
wildlife ageocies and the U.S. Fish 
and Wildlife Service to obtain indices 
of mourning dove population size, Tte 
resulting assessment of the population 
status serves to guide both the Service 
and State wildlife agencies in the 
annual promulgation is regulations for 
hunting mourning doves. Survey data 
sre also used to plan and evaluate 
dove management programs and 
provide spe^c information 
necessary for dove research. 

^nrice Form Number(s): 3-15a 
Annually. 

of Respondents: U.S. Fish & 
Service and State fish and 
Wildlife biolofpsts. 

^timated Completion T/me, The 
reporting burden is estimated to 
2.5 hours per response, 
nicl ^ng time for reviewing 
msin^ons (15 minutes), gathering 
«ata during survey stops (2 hours). 


and completion and review of form 
(15 minutes). 

Annual Responses: 1,062. 

Annuo! Bt/rtfen Hours: 2,655 (1.062 
responses x 2.5 hours per response). 
Service Clearance Officer James E. 
Pinkerton, 703-358-1943, Mall Stop— 
224 Arlington Square, U.S. Fish and 
Wildlife Service, Washington. DC 
20240. 

Dated: October 23,1992. 

William F. Haitwig. 

Acting Assistant Director— Refuges aod 
Wildlife. 

[FR Doc. 92-26797 Filed 11-4-92:8.*45 amj 
BILUNQ CODE 4310-«S-« 


Receipt of Applications for Permit 

The following applicaats have applied 
for a permit to conduct certain activities 
with endangered species. This notice is 
provided pursuant to Secition 10(c) of the 
Endangered Species Act of 1973, as 
amended (16 U.S.C. 1531, et seq.}: 

Applicant Jack Clary. Cedar Springs, 
MI, TOT-7732S3. 

The applicant requests a permit to 
import the sport-hunted trophy of a male 
bontebok {Damaliscus dorcas dorcos) 
culled from the captive-herd of J. C. 
Troskie, Welkom, Swartwatcr. Republic 
of South Africa, for enhancement of 
survival of the spedes. 

Applicant New Yoxic Zoological 
Society, Bronx, NY, PRT-772909. 

The applicant requests a permit to 
import two pairs of captive-hatched 
Cabot’s tragopan {fTragopan cabot!) 
from Glen & Monica Howe, Ontario. 
Canada for captive-breeding. 

Applicant U.S. Fish and Wildlife 
Service. Regional Director—^Region 1, 
Portland. OR. PRT-702631. 

The applicant requests amendment 
to their current permit to include take of 
the following species: Marbled murrelet 
[Brachyramphus marmortus): saltwater 
crocodile [Crocodylus porosus}: Myrtle’s 
silverspot butterfly [Speyeria zerene 
myrtleoe); 28 Hawaiian plants and 7 
Californian plants for the purposes of 
scientific research and enhancement of 
propagation and survival of the species 
as prescribed by Service recovery 
documents. 

Applicant: VS. Fish and Wildlife 
Service, Regional Director—^Region Z, 
Albuquerque. NM, PRT-676811. 

The applicant requests amendment to 
their current permit to include take of 
Kanab amberonail {Oxylama haydani 
spp.) for the purposes of sdentific 
research and enhancement of 
propagation and survival of the spedes 
as prescribed by Service recoveiy 
documents. 


Applicant VS. Fish and Wildlife 
Service, Regional Director—Region 4, 
Atlanta. GA. PRT-e97819. 

The applicant requests amendment to 
their current permit lo include take of 
various mammals, fish, mussels and 21 
plants, and for import and export of 
Puerto Rican crested toads \Peltophrync 
lemur) for purposes of scientific 
research and enhancement of 
propagation and survival of the species 
as prescribed in Service recov'ery 
documents. 

Applicant U.S. Fish and Wildlife 
Service. Regional Director—Region B, 
Denver, CO, PRT-70493a 

The appHoani requests amendment to 
their current permit to include take of 
Kanab ambersnail [OxyJoma haydeni 
spp.); Ute ladles'-tresses [Spiranlbes 
diluviaJjs): day reed-mustard 
{Schoenocrambe agrillacea): Bameyby 
reed-mustard [Schoenocrambe 
bamebyl) and for import and export of 
black-^ted ferrets [Mustela nigripes) 
for purposes of scientific research and 
enhancement of propagation and 
survival of the species as prescribed in 
Service recovery documents. 

Written data or comments should be 
submitled to Ihe Director, VS, Fish and 
Wildlife Service, Office of Management 
Authority. 4401 North Fairfax Drive, 
room 432, Arlington. Virginia 22203 and 
must be received by the Director within 
30 days of the date of this publication. 

Docuraenls and other information 
submitled with these applications are 
available for review by any party who 
submits a written request for a copy of 
such documents to, or by appointment 
during normal business hours (7:45- 
4:15) in, the following office within 30 
days of the dale of publication of this 
notice; U.S. Fish and Wildlife Service, 
Office of Management Authority, 4401 
North Fairfax Drive, room 432, 

Arlington, Virginia 22203. Fhone: (703^ 
358-2104); FAX: {703I33S-22B1), 

Dated: October 3a 1992. 

Susan Jacobsen, 

Acting Chief, Branch of Permits, Office of 
Maaagemeot Authority. 

|FR Ooc. 02-28859 FRed 11-4-92; «4S emj 
BiUJMO C09C esis-as-M 


Mnermls ManaQement Service 

Alaska Outer Conlioentai Shelf; Pubhe 
Scoping Meetings Regarding the 
EnvIrofwnentM knpact Statement for 
Proposed ON and Gas Lease Sale 158, 
Gulf of Alaska-Yakutat 

The October 5,1992. Federal Register 
contained Call Tor Information and 
Nominations and Notice of Intent (NOI) 
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to prepare an Environmental Impact 
Statement (EIS) for proposed Oil and 
Gas I^ase Sale 158, Gulf of Alaska- 
Yakutat. 

The NOI for the proposed sale 
announced the scoping process that will 
be followed for the preparation of each 
EIS. The scoping process will involve 
Federal, State, and local governments 
and other interested parties aiding the 
Minerals Management Service in 
determining the significant issues and 
alternatives to be analyzed in the EIS. 
This will be done through scoping 
meetings. 

The area included in this sale is 
described in the Federal Register Notice 
mentioned above. It is hoped that the 
information received at the scoping 
meetings will aid in identifying specific 
proposals and alternatives. 

Scoping meetings will be held as 
follows: 

November 17,1992, Borough Assembly 
Chambers. Borough Council Meeting 
(agenda item), 7:30 p.m., Yakulat, 
Alaska. 

November 18,1992, Council Chambers. 
City Council Meeting (agenda item), 7 
p.m.. Cordova. Alaska. 

November 23,1992,6lh Floor Conference 
Room. 949 East 36th Avenue, 12 to 3 
p.m.. Anchorage. Alaska. 

Additional information concerning 
these meetings can be obtained from: 

Mr. Paul Lowry, Minerals Management 
Service, leasing and Environment 
Office, 949 E. 36th Avenue, Anchorage. 
Alaska 99508-4302. Telephone: (907) 
271-8574. 

Dated: October 26.1992. 

Alan D. Powers. 

Regional Director, Alaska OCS Region. 

[FR Doc. 92-26824 Filed 11-4-92; 8:45 am| 
BILtIMG COOC 4310-MR-M 


INTERSTATE COMMERCE 
COMMISSION 

Agency Information Collection Under 
0MB Review 

The following proposal for collection 
of information under the provisions of 
the Paperwork Reduction Act (44 U.S.C. 
chapter 35) is being submitted to the 
Office of Management and Budget for 
review and approval. Copies of the form 
and supporting documents may be 
obtained from the Agency Clearance 
Officer. Kathleen King. (202) 927-5493. 
Comments regarding this information 
collection should be addressed to 
Kathleen King, Interstate Commerce 
Commission, room 1312, Washington. 
DC 20423 and to the Office of 
Management and Budget. Office of 


Information and Regulatory Affairs, 
Attn: Desk Officer for ICC, Washington, 
DC 20503. When submitting comments, 
refer to the 0MB number or the title of 
the form. 

Type of Clearance: Revision of a 
currently approved form. 

Bureau/Office: Office of Compliance 
& Consumer Assistance. 

Title of Form: Notice of Intent to 
Perform Transportation for Certain 
Nonmembers. 

OMB Form Number: 3120-0005. 
Agency Form Number: OCP-102. 
Frequency: Annually. 

No. of Respondents: 50. 

Total Burden Hours: 25. 

Sidney L. Strickland, |r.. 

Secretary, 

IFR Doc. 92-26928 Filed 11-4-92; 8:45 am) 
BIUtNG COOC 7035-01-41 


Release of Waybill Data 

The Commission has received a 
request from the ALK Associates. Inc for 
permission to use certain data from the 
Commission’s 91 ICC Waybill Samples. 

A copy of the request (WB678—10/21/ 
91) may be obtained from the ICC Office 
of Economics. 

The waybill sample contains 
confidential railroad and shipper data; 
therefore, if any parties object to this 
request, they should file their objections 
(an original and 2 copies) with the 
Director of the Commission’s Office of 
Economics within 14 calendar days of 
the date of this notice. The rules for 
release of waybill data [Ex Parte 385 
(Sub-No. 2)) are codified at 49 CFR 
1244.8. 

Contact: James A. Nash, (202) 927- 
6196. 

Sidney L. Strickland, fr.. 

Secretary. 

|FR Doc. 92-26927 Filed 11-4-92; 8:45 am) 
BtLlINO COOC 703$-01-M 


DEPARTMENT OF JUSTICE 

Notice of Consent Decree in Action 
Brought Under the Clean Air Act 

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States V. Bradbum, et aL Civil Action 
No. 91-1375-C, was lodged with the 
United States District Court for the 
District of Kansas on October 22,1992. 
This Consent Decree resolves a 
Complaint filed by the United States 
against Kenneth Bradbum pursuant to 
section 113 of the Clean Air Act. 42 
U.S.C. 7413. 


The United States Department of 
Justice brought this action on behalf of 
the U.S. Environmental Protection 
Agency, seeking to recover a civil 
penalty against defendant Bradbum for 
alleged violations of the Clean Air Act 
and the National Emission Standards for 
Hazardous Air Pollutants for asbestos 
(“the asbestos NESHAF’) during the 
1988 demolition of the Colonel Marsh M. 
Murdock Elementary School in Wichita, 
Kansas. As part of the settlement in this 
case, defendant Bradbum will pay the 
United States a civil penalty of $17,500 
and will conduct future demolition and 
renovation operations in compliance 
with the inspection, notification, and 
work practice requirements of the 
asbestos NESHAP. 

The Department of Justice will accept 
written comments relating to this 
proposed Consent Decree for thirty (30) 
days from the date of publication of this 
notice. Please address comments to the 
Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, P.O. 

Box 7611, Ben F’ranklin Station. 
Washington, DC 20044 and refer to 
United States v. Bradbum, et a!., DOJ 
number 90-5-2-1-1545. 

Copies of the proposed Consent 
Decree may be examined at the Office 
of the United States Attorney, District of 
Kansas. 401 North Market Street. 
Wichita. Kansas 67202, and at the U.S. 
Environmental Protection Agency. 
Office of the Regional Counsel. Region 
VII, 728 Minnesota Avenue, Kansas 
City, Kansas 66101. Copies of the 
proposed Consent Decree may also be 
obtained from the Consent Decree 
Library, 601 Pennsylvania Avenue. Box 
1097. Washington, DC 20004, (202) 347- 
2072. A copy of the proposed Consent 
Decree may be obtained by mail or in 
person from the Consent Decree Library. 
When requesting a copy of the Consent 
Decree, please enclose a check in the 
amount of $3.25 (25 cents per page 
reproduction costs) payable to the 
Consent Decree Library. 

John C Cruden, 

Chief, Environmental Enforcement Section, 
Environment and Natural Resources Division, 
(FR Doc. 92-26625 Filed 11-4-92; 8:45 am) 

BIUJNO COOC 441(M)1-II 


BASF Corp., et al.; Notice of Lodging 
of Consent Decree Pursuant to the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act 

In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that a proposed consent decree in 
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United States v. BASF Corporation, et 
qL Civil Action No. 6:92-3056-20. was 
lodged on October 27.1992, with the 
United States District Court for the 
District of South Carolina. Greenville 
Division. This agreement resolves a 
judicial enforcement action brought by 
the United States against the defendants 
pursuant to sections 106 and 107 of the 
Comprehensive Environmental 
Response, Compensation, and Liability 
Act. as amended by the Superfund 
Amendments and Reauthorization Act 
of 1986, Public Law 9^99. 42 U.S.C. 

9606 and 9607, for the cleanup of the 
Golden Strip Septic Tank Superfund Site 
("Site**) located in Simpsonville. South 
Carolina, and for the recovery of costs 
expended by the United States in 
connection with the Site. 

The Consent Decree requires the 
defendants to implement the remedial 
action selected by the Environmental 
Protection Agency (*‘*EPA”) for the Site, 
to be obligated for future costs, 
including oversight, and to reimburse 
the United States for 100 percent of its 
response costs at the Site. 

The Department of fustice will 
receive, for a period of thirty (30) days 
from the date of this publication, 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Assistant 
Attorney General for the Environment 
and Natural Resources Division. 
Department of Justice, Washington. DC 
20530. and should refer to United States 

BASF Corporation, et al.. DO] Ref. # 
9(^-11-2-721. 

The proposed consent decree may be 
examined at the Office of the United 
States Attorney, room 318, Federal 
Building. 300 East Washington Street. 
Greenville, South Carolina. 29403; the 
D.S. Environmental Protection Agency. 
Region 4. 345 Courtland Street. NE.. 
Atlanta. Georgia. 30365: and at the 
Consent Decree Library. 601 
Pennsylvania Avenue, NW., 

Washington. DC 20044, 202-347-2072. A 
eopy of the proposed consent decree 
be obtained in person or by mail 
the Consent Decree Library. 601 
rennsylvania Avenue. NW.. Box 1097, 
Washington. DC 20044. In requesting a 
*^Py. please refer to the referenced case 
^d enclose a check in the amount of 
«9-50 (25 cents per page reproduction 
j^ts), payable to the Consent Decree 
Library. 

Vicki A. O Meara. 

Assistant Aitomey General. 
ic® and Natural Resources Division. 

1^ Doc. 92>28836 Filed 11-4-02; 8:45 am| 
coot 441<Mn4l 


B&L Corp.; Notice of Lodging of 
Consent Decree 

In accordance with Departmental 
policy. 28 CFR 50.7, notice is hereby 
given that on October 28,1992, a 
proposed Consent Decree in United 
States v.BBL Corporation, Civil No. 
90-2287, was lodged with the United 
States District Court for the District of 
New Jersey. The proposed Consent 
Decree settles the United States* claims 
that the defendant had violated various 
provisions of the Resource, 
Conservation and Recovery Act. 

Under the terms of the Consent 
Decree, the settling defendant will pay 
$25,000 in civil penalties and implement 
a testing workplan. 

The Department of Justice will 
received for a period of thirty (30) days 
from the date of this publication 
comments relating to the proposed 
Consent Decree. Comments should be 
addressed to the Assistant Attorney 
General of the Environment and Natural 
Resources Division. Department of 
Justice. Washington. D.C. 20530, and 
should refer to United States v. B B L 
Corporation, D.O.J. Ref. 90-7-1-502. 

llie proposed Consent Decree may be 
examined at the Region II Office of the 
Environmental Protection Agency, 18 
Federal Plaza. N.Y., NY; at the Office of 
the United States Attorney, 970 Broad 
St., room 502, Newark. NJ 07102; or at 
the Consent Decree Library. 601 
Pennsylvania Avenue Building. NW.. 
Washington. DC 20044. (202 347-2072). A 
copy of the proposed Consent Decree 
may be obtained in person or by mail 
from the Consent Decree Library, 601 
Pennsylvania Avenue Building. NW,. 

Box 1097. Washington, DC 20044. In 
requesting a copy, please refer to the 
referenced case and enclose a check in 
the amount of $4.75 (25 cents per page 
reproduction cost) made payable to 
Consent Decree Library. 

Roger Qegg, 

Acting Assistant A ttomey General. 
Environment and Natural Resources Division. 

|FR Doc. 92-26038 Filed 11-4-92: 8:45 am) 
BtUJNQ COOC 


Notice of Consent Decree in Action 
Brought Under the Clean Air Act 

In accordance with Departmental 
policy. 28 CFR 50.7, notice is hereby 
given that a consent decree in United 
States v. Bradbum. et aL, Civil Action 
No, 91-1375-C. was lodged with the 
United States District Court for the 
District of Kansas on October 22.1992. 
This Consent Decree resolves a 


Complaint filed by the United States 
against Wichita Medical Facility, Ltd. 
pursuant to section 113 of the Clean Air 
Act. 42 U.S.C. 7413. 

The United States Department of 
Justice brought this action on behalf of 
the U.S. Environmental Protection 
Agency, seeking to recover a civil 
penalty against defendant Wichita 
Medical Facility, Ltd. for alleged 
violations of the Clean Air Act and the 
National Emission Standards for 
Hazardous Air Pollutants for asbestos 
(“the asbestos NESHAP") during the 
1988 demolition of the Colonel Marsh M. 
Murdock School in Wichita. Kansas. As 
part of the settlement in this case, 
defendant Wichita Medical Facility. Ltd. 
will pay Ihe United States a civil penalty 
of $13,500 and will take adequate steps 
to ensure that future demolition and 
renovation operations of buildings it 
owns will be conducted in compliance 
with the inspection, notification, and 
work practice requirements of the 
asbestos NESHAP. 

The Department of Justice will accept 
written comments relating to this 
proposed Consent Decree for thirty (30) 
days from the date of publication of this 
notice. Please address comments to the 
Assistant Attorney General, 

Environment and Natural Resources 
Division. Department of Justice. P.O. 

Box 7611, Ben Franklin Station. 
Washington. DC 20044 and refer to 
United States v. Hepworth. et al. DO| 
number 90-5-2-1-1545. 

Copies of the proposed Consent 
Decree may be examined at the Office 
of the United States Attorney. District of 
Kansas. 401 North Market. Wichita. 
Kansas 67202. and at the U.S. 
Environmental Protection Agency, 

Office of the Regional Counsel, Region 
VH. 726 Minnesota Avenue. Kansas 
City. Kansas 68101. Copies of the 
proposed Consent Decree may also be 
obtained from the Consent Decree 
Library, 601 Pennsylvania Avenue, Box 
1097, Washington. DC 20004. (202) 347- 
2072. A copy of the proposed Consent 
Decree may be obtained by mail or in 
person from the Consent Decree Library. 
When requesting a copy of the Consent 
Decree, please enclose a check in the 
amount of $3.50 (25 cents per page 
reproduction costs) payable to the 
Consent Decree Library. 

John C. Cruden. 

Chief. Environmental Enforcement Section. 
Environment and Natural Resources Division. 

|FR Doc. 92-26631 Filed 114-92: 8:45 amj 
8IUJNG COOC 441&-01-M 
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L & L OH Service, Inc^ Notice of 
Lodging of Consent Decree 

In accordance with Departmental 
policy. 28 CFR 50.7, notice is hereby 
given that on October 28,1992, a 
proposed Consent Decree in United 
States y,L&L OUService, Inc,, Civil 
No. 90-2389, was lodged with the United 
States District Court for the District of 
New fersey. The proposed Consent 
Decree settles the United States* claims 
that the defendant had violated various 
provisions of the Resource, 

Conservation and Recovery Act. 

Under the terms of the Consent 
Decree, the settling defendant will pay 
$55,000 in civil penalties and implement 
a testing workplan. 

The Department of fustice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the 
Environment and Natural Resources 
Division, Department of {ustice, 
Washington, DC 20530, and should refer 
to Unit^ States y,L6rL OU Service, 

Ina, D.O.J. Ref. 90-7--1-503. 

The proposed Consent Decree may be 
examined at the Region II Office of the 
Environmental Protection Agency, 26 
Federal Plaza, N.Y., NY; at the Office of 
the United States Attorney, 970 Broad 
St. room 502, Newark. NJ 07102; or at 
the Consent Decree Library. 601 
Pennsylvania Avenue Building, NW., 
Washington, DC 20044, (202 347-2072). A 
copy of the proposed Consent Decree 
may be obtain^ in person or by mail 
from the Consent Decree Library, 601 
Pennsylvania Avenue Building, NW., 

Box 1097, Washington, DC 20044. In 
requesting a copy, please refer to the 
referenced case and enclose a check in 
the amount of $7.75 (25 cents per page 
reproduction cost) made payable to 
Consent Decree Library. 

Roger Clegg. 

Acting Assistant Attorney General, 
Environment and Natural Resources Division, 
|FR Doc. 02-26837 Piled 11-4-02; 8:45 am) 
0IUJMQ COOC 44l0-ev«l 


Antltfust Division 

Notics Pursuant to the National 
Cooperative Research Act of 1964— 
CAD Frameworfc Initiative, Inc. 

Notice is hereby given that, on July 27, 
1992, pursuant to section 6(a) of the 
National Cooperative Research Act of 


1984, 15 U.ac. 4301 et seq, (“the Act*’), 
CAD Framework Initiative, Inc. (“CFl*") 
has filed written notifications 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing certain changes 
in its membership. The notifications 
were filed for the purpose of extending 
the Act*8 provisions limiting the 
recovery of antitrust plaintiffs to actual 
damages under specified circumstances. 
Specifically, the purpose of this 
additional notification is to disclose the 
following information: (1) The addition 
of the following Corporate Members: 
Compass Design Automation, San Jose. 
CA; flitachi, Ltd. Tokyo. JAPAN; Sony 
Corporation, Kanagawa, JAPAN; and 
Zycad Corporation. Menlo Park, CA; (2) 
the addition of the following Associate 
Members: Intel Corporation, Santa 
Clara, CA; CPQD-Telebars, Campinas, 
BRAZIL; Nanyang Technological 
University, SINGAPORE; Petrotechnlcal 
Open Software Corporation, Houston, 
TX; Hira Ranag, Santa Qara. CA; Bora 
Prazic, Paris, FRANCE; Peter Haynes, 
Arden Hills, MN; Alan Smith, Fremont, 
CA; Patrick Offers, Kanata, Ontario, 
CANADA; Otto SchiebeL Numberg. 
GERMANY; Tuomo Tikkanen, Oulu, 
FINLAND; Mark Scfauette, Norcross, 

GA; John Granacki, Marina Del Ray, 

CA; (3) Computervision Corporation, 
Bedford, MA; and Matsushita Electric 
Industries Co., Osaka, JAPAN, have 
reinstated their Corporate membership 
in CFl; (4) Ericsson Telecom AG, an 
existing Corporate Member of CFL is 
now listed as Telefonaktiebolaget LM 
Ericsson, and Harris Semiconductor, an 
existing Corporate member of CFL is 
now listed as Harris Corporation. 

On December 3a 1988, CFl filed its 
original notification pursuant to section 
6 (a) of the Act. That ffling was amended 
on February 7,1989. The Department of 
Justice published a notice concerning 
the amended filing in the Federal 
Register pursuant to section 6(b) of the 
Act of March 13,1989 (54 FR 10456). A 
correction notice was published on April 
20.1989 (54 FR 16013). 

The last notification was filed with 
the Department on March 27,1992. A 
notice was published in the Federal 
Register pursuant to section 6(b) of the 
Act on May a 1992 (57 FR 19442). 

losepb H. Wldmar, 

Director of Operations, Antitrust Division 
|FR Doc. 92-28835 Piled 11-4-92; 8:45 am) 

MJJlia COOf 


DEPARTMENT OF LABOR 

Employment and Training 
AcMfilnIstratlon 

Natk>nM Advisory Commission on 
Woiic-Based Learning; Open Meeting 

SUMMARY: The National Advisory 
Commission on Work-Based Learning 
was established in accordance with the 
provisions of the Federal Advisory 
Committee Act (Pub. L. 92-463) on 
December 14.1990 55 FR 53063 
(December 2a 1990). The Commission 
has broad responsibility to advise the 
Secretary of l^bor on ways to Increase 
the skill levels of the American work 
force and expand access to work-based 
learning. The Commission is focusing on 
three main areas: Developing and 
expanding private and public work- 
based learning systems; improving the 
quality of work-based learning by 
exploring the development of a 
voluntary, national system of industry- 
based sidll certification for individuals 
and accrediting the quality of work- 
based learning programs; increasing 
opportunities for employees to make full 
use of their knowled^ and skills in the 
workplace. 

TtMC AND place: The seventh meeting 
will be held on November la 1992 from 
9 a.m. until 4 p.m. at the Quality Hotel 
on Capitol Hill, 415 New Jersey Avenue, 
NW., Washington, DC 20091, Room: 
Federal Ballr^m North. 

AGENDA: Welcome and Introductions. 
Report: **Skills Standards Initiative *. 
Approval: Interim Report 
Discussion: Next Steps. 

The meeting will be open to the 
public; thirty minutes will be set aside 
for public comments. Seating will be 
available for the public on a first-come 
first served basis. Seating will be 
reserved for the media. Handicapped 
individuals who may need special 
accommodations should contact the 
Office of Work-Based Learning in 
advance, so that staff can make 
appropriate accommodations. 
In^viduals or organizations wishing to 
submit written statements should send 
five copies to Peter Carlson, Managing 
Director, National Advisory Commission 
on Work-Based Learning. FPB S420a M 
Constitution Ave, NW., Washington. DC 
20210 by Noverol^ 13,1092. 

FOR FURTHER INFORMATION CONTACT 
Peter Carlson, Managing Director. 
National Advisory Conournission on 
Work-Based Learning, U.S. Department 
of Ubor. FPB S420a 200 Constitution 
Ave, NW., Washington, DC 202ia Tel. 
(202) 210-4841. 
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Signed at Washington. DC. this 29th day of 
October. 1992. 

Robert T. (ooes. 

A ssistant Secretary. 

|FR Doc, 92-26731 Filed 11-4-92; 8:45 am) 
8!LUN0 COOC 4510-3041 


OFFICE OF NATIONAL DRUG 
CONTROL POLICY 

High Intensity Drug Trafficking Areas; 
Availability of Funds 

AGENCY: Office of National Drug Control 
Policy. 

ACTION: Notice of funds availability. 

summary: Public Law 102-393 directs 
the Office of National Drug Control 
Policy (ONDCP) to transfer certain 
funds to state and local drug control 
enlities in connection with the High 
Intensity Drug Trafficking Area (HIDTA) 
program! The purpose of this 
announcement is to communicate to 
potential grantees the policies and 
procedures that will be used in 
administering the program. 

FOR FURTHER INFORMATtON CONTACT: 
Richard Yamamoto. HIDTA 
Coordinator, Office of National Drug 
Control Policy. Executive Office of the 
President, Washington. DC 20500. Tel. 
(202) 467-9720. 

SUPPLEMENTARY INFORMATION: ONDCP 
hereby announces its policies and 
application procedures for funds 
available under Public Law 102-393 to 
state and local drug control entities for 
drug control activities consistent with 
the approved strategy for each HIDTA. 

Eligible Applicants 

Public Law 100-690, Nov. 18.1988. 
authorized the Director of ONDCP to 
designate areas meeting certain criteria 
as HIDTAs. Houston. Los Angeles, 

Miami, New York and the Southwest 
Border were so designated as part of the 
1990 National Drug Control Strategy. 

Stale and local law enforcement 
agencies located within the specific 
geo^aphlcal areas outlined in the 1992 
National Drug Control Strategy are 
eligible to apply for funds under this 
notice. 

Program Objective 

The primary objective of the HIDTA 
Program is to identify, target, disrupt 
3 nd dismantle drug and money 
laundering organizations operating in 
an^hrough the HIDTAs. Under the 
HIDTA program. Stale and local 
jurisdictions focus on cohesive multi¬ 
agency law enforcement efforts that 
target secondary and local drug 
organizations that support the 


international core organizations and 
cartels. Funds must be used strictly for 
implementing approved drug control 
plans, and all drug control activities 
must be consistent with the approved 
strategy for each HIDTA. The funds 
cannot be used to supplant existing 
support for ongoing State or local drug 
control operations, which should be 
funded out of the agencies* normal 
operating budgets. 

Available Funds 

A total of $36.0 million is available for 
State and local participation in the five 
HIDTAs. Of the total, $16 million has 
been earmarked for the Southwest 
Border HIDTA and $20 million for the 
four metropolitan HIDTAs. 

Application Procedures 

Each applicant must submit a written 
proposal and grant application to the 
HIDTA Coordinator in the respective 
HIDTA. Although the term “grant” will 
be used throughout this notice, a 
majority, if not all. of the transfers may 
be in the form of cooperative 
agreements. The proposals must include 
a written statement of the purposes, 
scope and objective of the initiative: a 
narrative of the implementation plan 
and measures of effectiveness: 
administrative data including the name 
and address of the official authorized to 
enter into the grant agreement between 
the agency and the U.S. Government; a 
proposed budget outlining how the funds 
will be spent; and internal controls 
which will ensure the funds are spent 
for stated purposes. The proposals and 
applications are first submitted to and 
reviewed by the HIDTA Committee in 
the HIDTA and. upon approval, 
forwarded for review by the Department 
of Justice in the case of the metropolitan 
HIDTAs. and by the Department of the 
Treasury in the case of the Southwest 
Border HIDTA. Next, they are submitted 
to the Director of ONDCP for review, 
final approval, and transfer of funds. 

The applicant may be required to submit 
additional information deemed 
necessary prior to approval of the grant. 

Funding Mechanism and Restrictions 

Upon receipt and approval of the 
application, the grantee and the 
government will execute grant 
agreements specifying the mechanism 
for receipt of funds and the conditions 
attendant to initial and continued 
receipt of the funds. The applicant will 
be expected to comply with the 
following conditions prior to the 
expenditure of any of the funds: all 
travel funded must be in accordance 
with published U.S. Government travel 
regulations: all pertinent information 


regarding the grant must be made 
available to the public: applicable civil 
rights and anti-discrimination statutes 
must be adhered to; accounting systems 
and records shall be such that the 
Comptroller General of the United 
States shall be able to audit the uses of 
the grant funds. Other conditions 
regarding expenditures of grant funds 
and grantee performance shall be 
specified in the terms and conditions of 
the grant that must be executed before 
any funds may be received. 

For any expenditure incurred prior to 
execution of the grant agreement, 
detailed transaction records must be 
submitted along with evidence 
supporting that the expenditures were 
for the purposes stated in the legislation. 
The grant officer will have to approve 
reimbursement for these expenditures 
before they can be considered eligible 
grants costs. 

Bob Martinez, 

Director. 

(FR Doc. 92-2687B Filed 11-^2: 8:45 am| 
BILUNO CODE 3130-0241 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 

Cooperative Agreement for Organizing 
Forums on Federal Design 

AGENCY: National Endowment for the 
Arts. 

action: Notification of availability. 

SUMMARY: The National Endowment for 
the Arts is requesting proposals leading 
to the award of a Cooperative 
Agreement with a qualified organization 
or individual for the planning, 
organization, and implementation of 
four one-day forums on federal design 
and ways to improve it. The forums will 
take place in Washington DC and will 
be attended by approximately 50 to 75 
participants. The work will include 
providing for promotion, registration, 
logistics, and documentation. Those 
interested in receiving the Solicitation 
package should reference Program 
Solicitation PS 93-02 in their written 
request and include two (2) self- 
addressed labels. Verbal requests for 
the Solicitation will not be honored. 
DATES: Program Solicitation PS 93-02 is 
scheduled for release approximately 
November 16.1992 with proposals due 
on December 16,1992. 
addresses: Requests for the 
Solicitation should be addressed to 
National Endowment for the Arts. 
Contracts Division, room 217,1100 
Pennsylvania Ave.. NW. Washington. 

DC 20506, 
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FOR FURTHER INFORMATION CONTACT: 

Wiiliam 1. Hummel, Contracts Division, 
National Endowment for the Arts, 1100 
Pennsylvania Ave., NW. Washington, 
DC 20506 (202/682>5482). 

William I. Hummel. 

Director. Contracts andProcurenwnt 
Division. 

|FR Doc. 92-26796 Filed 11-4-92; 8:45 am) 
Btumo COO€ 7S37-01-4I 


National Endowment for the Arts 
Meeting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 

L 92-463). as amended, notice is hereby 
given that a meeting of the Presenting 
and Commissioning Advisory Panel 
(Presenting Development Initiative for 
Community-based Organizations 
Section) to the National Council on the 
Arts will be held on November 16-16, 
1992 from 8:30 a.m.-6 p.m. in room M-07 
at the Nancy Hanks Center, 1100 
Pennsylvania Avenue, NW., 

Washington, DC 20506. 

A portion of this meeting will be open 
to the public on November 18 from 4 
p.m.-6 p.m. for policy discussion. 

The remaining portions of this meeting 
on November 16-17 from 8:30 ajn.-6 
p.m. and November 18 from 8:30 a.m.-4 
p.m. are for the purpose of Panel review, 
discussion, evaluation, and 
recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1966, as amended, 
including information given in 
confidence to the agency by grant 
applicants. In accordance with the 
determination of the Chairman of 
November 20,1991, these sessions will 
be closed to th<9 public pursuant to 
subsection (c)(4), (6) and (9)(B) of 
section 552b of title 5, Unit^ States 
Code. 

Any person may observe meetings, or 
portions thereof, of advisory panels 
which are open to the public, and may 
be permitted to participate in the panel's 
discussions at the discretion of the panel 
chairman and with the approval of the 
full-time Federal employee in 
attendance. 

If you need special accommodations 
due to a disability, please contact the 
Office of Special Constituencies. 
National Endowment for the Arts. 1100 
Pennsylvania Avenue. NW,, 

Washington, DC 20506, 202/682-6532, 
TTY 202/682-5496. at least seven (7) 
days prior to the meeting. 


Further information with reference to 
this meeting can be obtained from Ms. 
Yvonne M. Sabine, Advisory Committee 
Management Officer. National 
Endowment fOr the Arts, Washington, 
DC 20506, or call (202) 682-5439. 

Dated: October 30.1992. 

Yvonne M. Sabine. 

Director, Pone! Operations, National 
Endowment for the Arts. 

|FR Doc. 92-26884 Filed 11-4-^: 8:45 am] 
BILUNQ cooe 7S37-0VM 


NATIONAL SCIENCE FOUNDATION 

Permit Issued Under the Antarctic 
Conservation Act of 1978 

October 30,1992. 

AGENCY: National Science Foundation. 
ACTION: Notice of permit issued under 
the Antarctic Conservation Act of 1978, 
Public Law 95-541. 

SUMMARY: The National Science 
Foundation (NSF) is required to publish 
notice of permits issued under the 
Antarctic Conservation Act of 1978. This 
is the required notice. 

FOR FURTHER INFORMATION CONTACT: 
Thomas F. Forhan, Permit OfHce. 
Division of Polar Programs, National 
Science Foundation. Washington. DC 
2055a 

SUPPLEMENTARY INFORMATION: On 

October 5,1992 the National Science 
Foundation published a notice in the 
Federal Register of permit applications 
received. A permit was issued to Bill}. 
Baker, on October 29,1992. 

Thomas P. Forhan. 

Permit Office. Division of Polar Programs. 

|FR Doc. 92-28858 Piled 11^4-92; 8:45 ami 
BHJJNQ COOC 755S-OfHi 


Meeting 

The National Science Foundation 
(NSF) will hold a working group meeting 
on assessment in calculus. November 
19-2a 1992 at the St. james Hotel. 950 
Twenty-fourth Street. Washington, DC 
20037. The sessions will begin at 9 a.m. 
on November 19 and adjourn at 3 p.m. 
on November 20. 

The charge to the working group is to 
develop a position paper on the 
approaches used to assess student 
learning toward the objectives of 
calculus curriculum reform and identify 
areas requiring additional research. 
Based on decisions made at this 
meeting, the working group will 
complete its charge through subsequent 
writing coordinated by the group chair. 
The position paper will provide part of 


the background information needed to 
consider the possible development of an 
NSF request for proposals in assessmonl 
of student learning at the collegiate 
level. 

The working group consists of 
approximately 10 members. The meeting 
will be open to the public. 

For additional information, please 
contact James Lightboume, Program 
Director, Division of Undergraduate 
Education. 1800 G Street, room 1210, 
Washington. DC 20550 (202) 357-7892. 

Dated: October 29,1992. 

Robert P. Watson, 

Director, Division of Undergraduate 
Education. 

[FR Doc. 92-26785 Filed 11-4-92; 8:45 am) 
BUXINO COOC 7S56-0t-M 


NUCLEAR REGULATORY 
COMMISSION 

Draft Report on .**A Simplified Model of 
Aerosol Scrubbing by a Water Pool 
Overlying Core Debris Interacting With 
Concrete’* 

agency: Nuclear Regulatory 
Commission. 

action: Notice of availability for 
comment of Draft NUREG/CR-6901. "A 
Simplified Model of Aerosol Scrubbing 
by a Water Pool Overlying Core Debris 
Interacting with Concrete.” 

summary: This notice announces the 
availability for comment of Draft 
NUREG/CR-6901, ”A Simplified Model 
of Aerosol Scrubbing by a Water Pool 
Overlying Core Debris Interacting with 
Concrete.” In a severe reactor accident, 
molten core materials could come into 
contact with structural concrete 
resulting in the release of radioactive 
aerosols into the containment. If a pool 
of water is present above the core 
debris, the amount of radioactivity 
released to containment will be reduced, 
thus lowering the radiological source 
term. The Draft Report analyzes this 
process and provides simplified 
mathematical expressions that may be 
used in evaluating the degree of aerosol 
scrubbing. The results of this work are 
to be incorporated into an NRC report 
providing updated information on 
accident source terms for light-water 
nuclear power plants (draft NUREU- 
1485 issued for comment on July 28. 

1992, 57 FR 33374). 

Any interested party is invited to 
submit comments on this report for 
consideration by the NRC staff. To be 
assured of consideration, comments 
must be received by February 3,1993, 
and should be sent to the contact 
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indicated below. Comments received 
after this date will be considered to the 
extent possible. 

A copy of Draft NlJREG/CR-6901 has 
been placed in the NRC Public 
Document Room. Gelman Building. 2120 
L Street NW., Washington, DC 20555. 
Free single copies may be obtained by 
writing to the U.S. Nuclear Regulatory 
Commission, Attn: Distribution and Mail 
Services Section, P-370. Washington. 

DC 20555. 

FOR FURTHCfl INFORMATIOH CONTACT: 

Dr. Bradley Burson. Office of Nuclear 
Regulatory Research. U.S. Nuclear 
Regulatory Commission. Washington, 

DC 20555. Phone (301) 492-0963. 

Dated in Rockville. Maryland, this 2l8t day 
of September. 1992. 

For the Nuclear Regulatory Commission. 
Warreo Minners. 

Director, Divison of Safety /ssue Resolution, 
Office of Nudeor Regulatory Research. 

[FR Doc 92-26864 Filed 11-4-92; 8:45 am] 
tnJJNQ COOC 759(M>Mi 


(Docket No. 30-1605S-ClvP (CIvH Penalty)] 

Advanced Medical Systems, Inc., 
Appointment of Adjudicatory 
Employee; Notice 

Commissioners; Ivan Selin, Chairman: 
Kenneth C Rogers, |ames R. Courtiss. Forrest 
k Remick, E. Gail de Planque. 

Pursuant to 10 CFR 2.4 (1992), notice is 
hereby given that Dr. Stephen A. 

McGuire, a Commission employee in the 
Office of Nuclear Regulatory Research, 
has been appointed as a Commission 
adjudicatory employee within the 
tneaning of section 2.4 in order to advise 
the Commission with respect to issues in 
this civil penalty proceeding related to 
four alleged violations^of the 
Commission’s radiation protection 
^Rulations and of Advanced Medical 
Systems, Inc.*8 license conditions. Dr. 
McGuire has not been engaged in the 
performance of any investigative or 
Ittigating function in connection with 
Ihis or any factually related proceeding. 

Until such lime as a final decision is 
issued in this matter, interested persons 
outside the agency and agency 
^ployees performing investigative or 
ligating functions in this proceeding 
required to observe the restrictions 
Of 10 CFR 2.780 and 2.701 (1992) in their 
communications with Dr. McGuire. 
ll Is so ordered. 

Eor the Commission. 


Dated at Rockville. Maryland, this 30th day 
of October, 1992. 

Samuel). Chilk, 

Secretary of the Commission. 

(FR Doc. 92-28885 Filed 11-4-92; 8:45 am] 
BtLLINQ COOC 769(M>1-M 


[Docket No. 030-20693-EA; ASL6P No. 93- 
670-01-CA) 

Geo-Tech Associates, Inc. Geo-Tech 
Laboratories; Establishment of Atomic 
Safety and Licensing Board 

Pursuant to delegation by the 
Commission dated December 29,1972, 
published in the Federal Register 37 FR 
28710 (1972), and S§ 2.105. 2.70a 2.702, 
2.714. 2.714a, 2.717 and 2.721 of the 
Commission's Regulations, all as 
amended, an Atomic Safety and 
Licensing Board is being established in 
the following proceeding. 

Geo-Tech Associates. Inc,. Fanwood. N] 
07023, Materials License Na 29-13205-02. 

This Board is being established 
pursuant to a Memorandum and Order 
issued by the Commission on October 
21,1992 to provide guidance to Presiding 
Officers regarding the scope of any 
hearing held on enforcement sanctions 
imposed for failure to pay user fees 
(CLI-92-14), More specifically, the 
Presiding Officer is directed to rule upon 
the request by Geo-Tech Associates, 

Ino, the Licensee, for a hearing 
regarding an Order entitled "Order 
Revoking License" issued on August 11, 
1992 by the NRC's Deputy Chief 
Financial Officer/Controller revoking 
Licensee's materials license for failure 
to pay its annual fee. 

All correspondence, documents and 
other materials shall be filed in 
accordance with 10 CFR 2.701. The 
Board consists of the following 
Administrative Judges: 

Judge Ivan W. Smith, Chairman. Atomic 
Safety and Licensing Board, 11.S. Nuclear 
Regulatory Commission. Washington, DC 
20555. 

Judge Richard F. Cole, Atomic Safety and 
Licensing Board, U5. Nuclear Regulatory 
Commission. Washington. DC 20555. 

Judge Walter H. Jordan. 881 W. Outer 
Drive, Oak Ridge, Tennessee 37830. 

Bethesda, Maryland. October 28,1992. 
Robert M. Lazo, 

Acting Chief Administrative fudge. Atomic 
Safety and Licensing Board Panel. 

[FR Doc. 93-26919 Filed 11-4-92; 8:45 am] 
BiLUNO COOC Tseo-et-N 


(Docket No. 50-029] 

Yankee Atomic Electric Co. (Yankee 
Nuclear Power Station), Exemption 

I 

The Yankee Atomic Electric Company 
(YAEC or the licensee), is the holder of 
Possession Only License No. DPR-3 
which authorizes possession and 
maintenance of the Yankee Nuclear 
Power Station (YNPS or plant). The 
license provides, among other things, 
that the plant is subject to all rules, 
regulations, and Orders of the 
Commission now or hereafter in effect. 

The facility is a permanently shut 
down pressuri 2 :ed water reactor, 
currently in the process of being 
decommissioned and is located at the 
licensee's site in Franklin County, 
Massachusetts. 

II 

In a letter dated February 27,1992, 
from the licensee, we were informed 
that YAEC had permanently ceased 
power operations, removed the fuel from 
the reactor to the fuel pool, and began to 
develop detailed plans to decommission 
the facility. By NRC letter of August 5, 
1992, License DPR-3 was modified to a 
Possession Only License (POL). A 
condition of the license states: "The 
licensee is not authorized to operate the 
reactor. Fuel may not be plac^ in the 
reactor vessel." 

By letter dated May 22,1992, the 
licensee requested an exemption from 
the requirements of 10 CFR 50— 
appendix E, sections 1V.F.2 and 1V.F.3, 
related to emergency preparedness 
exercise training requirements. The staff 
granted this exemption by letter dated 
July 24.1992 (57 FR 34158). 

A second exemption related to 
emergency planning was submitted on 
July 2,1992, with a concurrent request 
for NRC approval of a replacement 
Defueied Emergency Plan (DEP) for the 
YNPS: this second exemption is the 
action being evaluated herein. The 
licensee provided additional information 
and further clarification of its accident 
analysis by letters dated July 23. July 30, 
August 12, August 14, and August 26, 
1992. 

lU 

The justification presented by the 
licensee for the exemption request is 
that the reactor has been defueied and 
the fuel removed from the containment 
(Vapor Container) to the spent fuel 
storage pool (Spent Fuel Pit) and the 
reactor carmot be returned to operation 
because of the August 5,1992, license 
amendment. The licensee indicated that 
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the potential risk to the public was 
significantly reduced and the range of 
credible accidents and accident 
consequences for YNPS were limited for 
the currently configured shutdown and 
defueled condition. The maximum 
credible accident for this facility is 
associated with the Spent Fuel Pit; 
specifically, a fuel cask handling 
accident. 

The NRC staff has independently 
calculated the offsite doses resulting 
from such a fuel handling accident using 
the assumptions and parameters in the 
NRC Standard Revisit Plan, the Final 
Safety Analysis Report (FSAR), and the 
licensee's submittals of May 22.1992. 
and July 2.1992. The staffs analysis 
indicates that at the exclusion area 
boundary, the whole body dose, the 
thyroid dose, and the skin dose are a 
small fraction of the Environmental 
Protection Agency's (F*PA) Protective 
Action Guides (PAGs). The licensee's 
calculations also show that these doses 
at the exclusion area boundary are a 
small fraction of the EPA PAGs. Under 
the general guidelines defining 
emergency classifications in NUREG- 
0654/FEMA-REP-l.*Revi8ion 1. "Criteria 
for Pteparation and Evaluation of 
Radiological Emergency Response Plans 
and Procedures in SuppK)rt of Nuclear 
Power Plants." dated November 1980. 
for an accident of this nature, the level 
of severity would not reach a point 
where offsite protective actions would 
be warranted. Based on the permanently 
shut down and defueled status of the 
facility, the configuration of the stored 
fuel, and the length of time since power 
operation, the staff concludes that the 
YAEC will be fully capable of 
responding effectively to the spectrum of 
credible accidents using the proposed 
DEP. 

The NRC staff has reviewed the DEP 
based on the planning standard of 10 
CFR 50.47(b). the requirements of 
appendix E to 10 CFR part 50. and the 
guidance criteria of NUREG-0654. taking 
into consideration the current plant 
status and inherent low risk posed by 
the YNPS. The staff also reviewed the 
DEP using the requirements of 10 CFR 
50.47(d) for a license authorizing only 
fuel loading and low power testing: 
these requirements address the 
decreased risk associated with low 
pow'er operation and are generally 
appropriate for reviewing the offsite 
aspects of the DEP. 

Based on this review, the Commission 
has concluded that the YNPS DEP 
provides an acceptable emergency 
preparedness program for the YNPS in 
Its permanently shut down status, and 
the plan provides reasonable assurance 


that adequate protective measures can 
and will be taken in the event of a 
radiological accident at the YNPS. 

Therefore, an exemption from 10 CFR 
50.54(q). which incorporates by 
reference the standards of 10 CFR 
50.47(b) and the requirements of 
appendix E. would allow YAEC to 
discontinue offsite planning activities 
and reduce the scope of its onsite 
response. The licensee identified the 
actions that they will take to implement 
the still applicable portions of the 
planning standards of 10 CFR 50^47(b) 
and requirements of appendix Eln their 
DEP. 

The Commission will not consider 
granting an exemption unless special 
circumstances are present. In the 
licensee's letter of July 2,1992. these 
special circumstances were addressed 
as follows: 

10 CFR 50 . 12 (a)( 2 )(ii)—"Application of 
the regulation in the particular 
circumstances would not serve the 
underlying purpose of the rule." 

Licensee’s response: The degree of 
emergency planning and preparedness 
necessary to provide adequate protection of 
the public health and safety in a perman^tly 
shutdown and defueled condition is 
significantly less then that provided by the 
existing Emergency Plan. * * * Therefore, 
requiring YAEC to comply with the full range 
of emergency preparedness requirements 
specified In 10 CFR 50.47(b) and 10 CFR 50. 
appendix E is not necessary to achieve the 
underlying purpose of the rule. 

10 CFR 50.12(a)(2)(lii}—"Compliance 
would result in undue hardship or other 
costs that are significantly in excess of 
those contemplated when the 
regulations was adopted." 

Licensee's response: Compliance with the 
regulations presents an undue hardship to 
YAEC in that it requires expenditures in 
excess of those contemplated when the 
regulation was adopted • • • The 

regulation was established for power 
operation conditions because such conditions 
could result in the potential for an accident 
with off'Site consequences. 

IV 

The staff, based on its independent 
evaluation, agree with the licensee's 
analyses and concludes that sufficient 
bases have been presented for our 
approval of the exemption request. In 
addition, the staff finds that there are 
special circumstances presented that 
satisfy the requirements of 10 CFR 
50.12(a)(2) (ii) and (iii). 

V 

Based on our Safety Evaluation, the 
Commission has determined that 
pursuant to 10 CFR 50.12(a)(1). this 
exemption is authorized by law. will not 
present an undue risk to the public 


health and safety, and is consistent with 
the common defense and security. 

Accordingly, the Commission hereby 
grants an exemption to the portions of 
10 CFR 50.54(q) that apply to operating 
plants. The exemption will become 
effective when the YAEC implements its 
DEP. "Implementation" is defined as 
completion of all needed procedures and 
training of personnel. 

Pursuant to 10 CFR 51.32. the 
Commission has determined that the 
granting of this exemption will not have 
a significant effect on the quality of the 
human environment (57 FR 46885. dated 
October 13.1992). 

This exemption will become effective 
when the Defueled Emergency Plan is 
implemented, as discussed above. 

For the Nuclear Regulatory Commission. 

Dated at Rockville. Maryland, this 30th day 
of October 1992. 

Brian K. Grimes. 

Director Division of Operating Reactor 
Support, Office of Nuclear Reactor 
Regulation. 

(FR Doc. 92-28066 Filed 11-4-92: a45 am) 
BILUNO CODE 7S90-Ol4i 


Postal Rate Commission 
(Docket No. MC93-1] 

United States Postal Service's Request 
for a Recommended Decision on the 
Establishment of a Classification and 
Rates for a Bulk Small Parcel Service 
and Motion for Adoption of Special 
Rules of Procedure, and Order 
Designating Officer of the Commission 
and Setting Dates for Intervention and 
Responses to Motion; Notice 

Before Commissioners: George W. Haley. 
Chairman; Henry R. Folsom, Vice-Chairman 
John W, Crutcher; W. H. "Trey" UBlanc. HI; 
H. Edward Quick. Jr. 

October 3a 1992. 

Notice is given that on October 28. 
1992. the United States Postal Service, 
pursuant to chapter 36 of title 39 of the 
United States Code, filed a request with 
the Postal Rate Commission for a 
Recommended Decision on establishing 
a new class of mail for bulk small 
parcels. Pieces mailed under this 
classification would have to meet the 
following requirements: (1) Minimum of 
300 pieces per mailings (except for 
pieces being returned), (2) maximum 
weight of five pounds per piece. (3) 
maximum size per piece of one-thiro ot «* 
cubic foot. (4) no dimension exceeding 
24 inches, (5) prebarcoding. 
compatibility and machinability, and ( I 
presortation to the BMC (Bulk Mail 
Center) level. The Postal Service 
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anticipates the class to be used 
predominantly by firms shipping 
merchandise to customers. 

The Postal Service proposes a per- 
piece/per-pound rate schedule, with 
lower rates for pieces remaining within 
the BMC or SCF (Sectional Center 
Facility) area in which they are entered, 
as well as a lower rate for presort to S- 
digit ZIP Code areas. The proposed rates 
are as follows: 

Inter-BMC Rates: 

Per Piece__ 63.9^ 

Per Pound___ 54.1 

Intra-BMC Rates: 

Per Piece___.........._...... 63.9 

Per Pound---, -. 44 ^ 

Destination SCF Rates (5~digit pre¬ 
sort required): 

Per Piece... 46.9 

Per Pound....42,5 

Return Rates: 

Per Piece....__ _ _90,3 

Per Pound___ 53.6 

5-digit Presort Discount (available to 
Inter- and Intra-BMC): 

Per Piece..15.0 

There would be no additional charge 
for forwarding. The original mailer 
would be offered the option of endorsing 
the piece so that it would be returned 
under the rates for this new class with 
the original mailer, rather than the 
intended recipient, paying the postage. 
Current address correction and 
merchandise return services would be 
available. 

The proposal was accompanied by the 
filing of direct testimony of five 
witnesses for the Postal Service. The 
testimony includes a discussion of costs 
and rale development, the application of 
the statutory criteria said to support the 
proposal, the projected effects on postal 
revenues and costs, estimates of 
potential volume conversion to the new 
class, and the potential benefits to the 
users of this service. 

Interventkm 

Persons desiring to participate as a 
party should file a notice of intervention 
with the Secretary of the Commission 
jvithin 21 days of the publication of this 
Notice and Order in the Federal 
Resiaior, in accordance with section 20 
Commission’s rules of practice (39 
3001.20). Notices of intervention 
8hall affirmatively state whether the 
person filing requests a hearing, or in 
“eu thereof, a conference; whether such 
person intends to participate actively in 
a hearing; and shall set forth the nature 
e* such person's interest in the issues, to 
e extent such interest is kno%vn. 
r®^ons seeking limited participation, 
ut not party status may, by that same 


date, file a written notice of intervention 
as a limited participator, pursuant to 
secti on 20a of the i^es of practice (39 
CFR 3001.20a) In addition, persons 
wishing to express their views 
informally, but not to become a party or 
limited participator, may file comments 
pursuant to section 20b of the rules of 
practice (39 CFR 300120b). 

Officer of the Commission 

The Officer of the Commission 
charged with representing the interests 
of the general public in this docket, in 
accordance with 39 U.S.C. 3624(a) is 
Stephen A. Gold, Director of the 
Commission's Office of the Consumer 
Advocate. During this proceeding, he 
will direct the activities of the 
Commission personnel assigned to 
assist him and neither he nor such 
personnel will participate in, nor advise 
as to any Commission decision in 
accordance with 39 CFR 3001.8. The 
Officer of the Commission shall supply 
for the record, at the appropriate time, 
the names of all Commission personnel 
assigned to assist him in this case. 

In this case the Officer of the 
Commission shall be separately served 
with three copies of all filings, in 
addition to and simultaneously with 
service on the Commission of the 25 
copies required by section 10(c) of the 
rules of practice (39 CFR 3001.10(c)). 

Postal Service Motion for Expedited 
Treatment Under Special Rules 

At the same time it filed its Request 
with the Commission, the Postal Service 
mailed a Notice of this filing along with 
a Motion to every participant of record 
in the Commission's Docket Nos. R60-1 
(the most recent omnibus rate case) and 
RM91-1 (a rulemaking to explore 
methods of improving the Commission's 
procedures). The Postal Service’s Notice 
described how interested persons could 
obtain copies of its Request and 
supporting documents. 

In its Motion, the Postal Service 
asserts that the Commission shoulpl 
consider this Request under special 
rules, and attached a copy of them to its 
Motion. The recent Report of the Joint 
Task Force on Postal Ratemaking, Postal 
Ratemaking In a Time of Change 
suggested developing rules for expedited 
consideration of new service offerings 
where the proposed classification is not 
to remain in effect for more than five 
years (in the absence of a subsequent 
filing for permanent rates and 
classification). 

The Postal Service's proposed special 
rules provide the specific deadlines and 
schedules for an expedited proceeding. 
The Postal Service requests that its 


Motion be considered early in the 
proceeding, and suggests that responses 
be due by the end of the intervention 
period. We have decided to provide a 
longer period for intervention than 
suggested by the Postal Service. Parties 
have 21 days from the publication of this 
Notice and Order in the Federal Register 
to intervene. 

We are setting that date as the time 
for responses to the Postal Service's 
Motion. It would be helpful if, in 
addition to commenting on the 
feasibility of the Postal Service’s 
proposed special rules of practice and 
suggested procedural schedule, parties 
would addi^ss the issue of whether this 
case meets the guidelines set out by the 
Task Force for expedited proceedings 
for innovations. TTie Commission would 
also find helpful the parties' views on 
the consistency of the proposed special 
rules with their due process rights. It 
would also be helpful if the parties could 
provide information, to the extent 
possible at this time, on the scope and 
amount of discovery they anticipate, as 
well as the scope and amount of direct 
testimony they can foresee filing. The 
Commission is also interested in parties' 
views on potential migration of volume 
from existing services and whether the 
proposal truly fits the description of a 
new service offering. 

Replies to the responses to the 
Motions are due seven days after the 
final date for responses. 

The Commission Orders 

(A) Notices of intervention as full or 
limited participators in this docket shall 
be sent to Charles L Clapp, Secretary, 
Postal Rate Commission, 1333 H Street, 
NW.. suite 300, Washington, DC 20268- 
0001 within 21 days of the publication of 
this Notice and Order in the Federal 
Register. 

(B) Responses to the Postal Service's 
Motion for adoption of special rules of 
procedure in this case are due within 21 
days of the publication of this Notice 
and Order in the Federal Register. 

(C) Replies to the responses to the 
Postal Service's Motion for adoption of 
special rules of procedure in this case 
are due seven days after the last day for 
the filing of the responses. 

(D) Stephen A. Cold is appointed 
Officer of the Commission to represent 
the interests of the general public in this 
proceeding. 

(E) The Secretary of the Commission 
will have this Notice and Order 
published in the Federal Register. 
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By the Commission. 

ChaHes L. Clapp. 

Secretary, 

|FR Doc. 92<26623 Filed 11-4>92; 8:45 am| 
0ILLIMO COOC 7710-fW<4l 


RAILROAD RETIREMENT BOARD 

Agency Forms Submitted tor 0MB 
Review 

SUMMARY: In accordance with (he 
Paperwork Reduction Act of 1980 (44 
U.SC. chapter 35). the Railroad 
Retirement Board has submitted the 
following proposal(8) for the collection 
of information to the Office of 
Management and Budget for review and 
approval. 

Summary of Proposal(s) 

(1) Collection title: Canadian 
Unemployment and Sickness Benefit 
Information. 

(2) Form(s) submitted: UI-62. 

(3) OMB Number: 3220-0074. 

(4) Expiration date of current OMB 
clearance: Three years from date of 
OMB approval. 

(5) Type of request: Extension of the 
expiration date of a currently approved 
collection without any change in the 
substance or in the method of collection. 

(6) Frequency of response: On 
Occasion. 

(7) Respondents: Individuals or 
households. 

(0) Estimated annual number of 
respondents: 25. 

(9) Total annual responses: 1. 

(10) Average time per response: .04 
hours. 

(11) Total annual reporting hours: 1. 

(12) Collection description: The 
collection obtains from a claimant 
information needed to avoid payment of 
unemployment and sickness benefits by 
the RRB and the Canadian social 
insurance system for the same period of 
unemployment or sickness. 

ADDITIONAL INFORMATION OR 
COMMENTS: Copies of the form and 
supporting documents can be obtained 
from Dennis Eagan, the agency 
clearance office (312-751-4(j93). 
Comments regarding the information 
collection should be addressed to 
Ronald Modapp. Railroad Retirement 
Board. 644 N. Rush Street. Chicago. 
Illinois 60611-2092 and the OMB 
reviewer. Laura Oliven (202-395-7316). 
Office of Management and Budget, room 
3002. New Executive Office Building. 
Washington. DC 20503. 

Dennis Eagan. 

Clearance Officer, 

|FR Doc. 92-26679 Filed 11-4-92: 8:45 am) 

WUJNQ COOC 7104-01-41 


SECURITIES AND EXCHANGE 
COMMISSION 

(Release No. 34-31382; File No. SR-CBOE- 
92-021 

Self-Regulatory Organizations; 

Chicago Board Options Exchange. 

Inc.; Filing of Amendments to and 
Order Granting Accelerated Approval 
of a Proposed Rule Change Relating to 
the Listing and Trading of Options on 
the Russell 2000 Index 

October 30.1992. 

1. Introduction 

On January 21.1992. the Chicago 
Board Options Exchange. Inc. (* *'CBOE" 
or '^Exchange*'), pursuant to section 
19(b)(1) of the Securities Exchange Act 
of 1934 ("Act*’) ‘ and Rule 19b-4 
thereunder.* filed with the Securities 
and Exchange Commission 
(‘‘Commission” or “SEC”) a proposal to 
list and trade Eoropean-style * options 
on the Russell 2000 Index (“Russell 
2000” or “Index”), a capitalization- 
weighted index of domestic equities 
traded on the New York Stock Exchange 
(“NYSE”). American Stock Exchange 
(“Amex”) and the National Association 
of Securities Dealer’s (“NASD”) 
Automated Quotation System 
(“NASDAQ”). This order approves the 
CBOE's proposal. 

The proposed rule change was noticed 
for comment in Securities Exchange Act 
Release No. 30329 (February 3.1992), 57 
FR 4782. No comments were received on 
the proposed rule change. 

Subsequently, the CBOE submitted 
five amendments to the proposal. 
Amendment No. 1. filed on February 14. 
1992. modifies Exchange Rule 24.9 to 
allow the listing of capped-style options 
on the Russell 2000 (“Russell 2000 
CAPS”).^ Specifically. Amendment No. 1 


* IS U.S,C7e»(bMl 1(1988). 

* 17 CFR 240 l9b-4 (1991). 

’ A Europeaivstylc opilon may be exerciaed only 
during a sjiecifted period before the option expires. 

* A capped option is an option tliat ivill be 
exercised automatically prior to expiration if the 
exercise settlement value (determined for each 
trading day as of the close of trading) for the option 
on any trading day equals or exceeds (in the case of 
calls) or equals or is tess than (In the case of puts), 
the cap price for tlie option. The cap price is the 
value of the index underlying a series of capped 
options at which the options in tfie series will be 
exercised automatically. Accordingly, the cap price 
is above t)ie exercise price (/.a., strike price) for 
calls and below the exercise price for ptjts The 
difference between t)ie strike price and the cap 
price is equal to the "cap interv'al." Upon automattc 
exercise of a capped optiOn. the hold^ receives a 
cash setilemoni amount equal to the cap tntervol 
limes the multiplier (or the option. The holder of a 
capped option never receives a cash settlement 
amount greater than the cap interval times t)ie index 
multiplier, thus the cap price establishes a 
maximum pre-detined value for the capped options- 


proposes a $20 cap interval for Russell 
2000 CAPS and an initial listing of one 
Bt-the^money put and call Russell 2000 
CAP with an expiration of up to one 
year. Additional at-the-money series 
may be listed every two months and. for 
series with expirations three or more 
months out. additional series may be 
listed following a 10-point move in the 
Index. 

Amendment No. 2. filed on April 7. 
1992. modifies Exchange Rule 24.14 to 
include a disclaimer for the Frank 
Russell Company (“Frank Russell”), the 
creator of the Index, with regard to the 
Index. 

Amendment No. 3. filed on April 22, 
1992, modifies Exchange Rule 24.9 (a)(3) 
to provide for European-slyle exercise 
for Index options. In addition, in 
Amendment No. 3 the CBOE seeks 
authorization to list long term options 
(“LEAPS”)^ with expirations from 12 to 
36 months after listing, on either the full 
or reduced value (l/lOth of the Index) 
Russell 2000. Strike price interval, bid/ 
ask differential and price continuity 
rules will not apply to LEAPS until their 
time to expiration is less than 12 
months. The Exchange proposes 
position limits for Index options equal to 
50.000 contracts on the same side of the 
market, with no more than 30,000 of 
such contracts in series with the nearest 
expiration month. Positions in reduced 
value Index options shall be aggregated 
with positions in full value Index 
options, with ten reduced value 
contracts equal to one full value 
contract. For reduced value LEAPS, the 
current and closing Index value would 
be computed by dividing the Index value 
by 10 and rounding the resulting figure 
to the nearest one-hundredth (.004 and 
below would be rounded down to .00 
and .005 and above would be rounded 
up to .01). For example, an Index value 
of 175.48 would become 17.55 for the 
reduced value LEAPS and an Index 


If the Index failt to reach the cap price during the 
life of the capped option, the option becomes 
European-slyle on ihe last business day before 
expiration. Due to their characteristics, long capped 
call options resemble vertical bull spread* (/ e. the 
combination of ooe long and one short call position 
With the tame expiration but where the strike pri^ 
of the short call is higher than the strike pnee of ln» 
tong call), except that the capped options achieve 
the spread position in one transaction Conversely 
long capped put options closely resemble verticsi 
bear spreads (/e.. the combination of one long pot 
and one short pul position with the same expiration 
but where the strike price of Ihe short pul is 1®^*^^ 
than the strike price of the long put), except that the 
capped options achieve the spread position In one 
transaction. See Securities Exchange Act Release 
No. 29885 (October 28.1991). 56 Ht 56255 (order 
approving File No. SR-CBOE-91-24). 

* LEAPS )• en acronym for Long-Tenn 
Anticipation Securities. 
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value of 175.43 would become 17.54. The 
reduced Index value would be 
continuously calculated and 
disseminated. Other than the reduced 
value, all index specifications and 
calculations would remain the same. 
Reduced value LEAPS may expire at 
six-month intervals and, when a new 
expiration month is listed, series may be 
near or bracketing the current reduced 
Index value. Additional series may be 
added when the value of the underlying 
Index increases or decreases by 10 to 
15%. 

Amendment No. 4, filed on September 

10.1992, amends Exchange Rule 24.9 (e) 
to provide that the exercise settlement 
value for Index options shall be based 
on an Index value derived from opening 
prices on the last day of trading prior to 
expiration (normally a Friday). The 
proposal also provides that the last day 
of trading for expiring Index options 
shall be the day preceding the last day 
of trading in the underlying securities 
prior to expiration (normally a 
Thursday).® 

Amendment No. 5, filed on October 

13.1992, provides that strike price 
intervals for Index options will be no 
less than $5.00 when the Index is above 
a level of 200.00.^ 

U. Description of the Proposal 

A. General 

The CBOE proposes to list and trade 
options on the Russel 2000, Russell 2000 
CAPS, and full and reduced value 
Russell 2000 LEAPS. The Russell 2000 is 
a capitalization-weighted index 
developed by Frank Russell and 
composed of the bottom 2000 of the 3000 
largest U.S. equity securities in terms of 
domestic market capitalization. The 
Index is designed to track the 
pf^rformance of the domestic small to 
mid-sized capitalization market. Unlike 
the Standard & Poor’s (“S&P”) indexes, 
the Russell 2000 is adjusted for cross 
ownership, i.e„ a company's weighing is 
determined after deducting the net 
capitalization value of securities held by 
other companies or corporate insiders. 


* The CBOE also has proved additional data 

the composition and design of the Index. 
^ Itller from joseph Uvin. Vice President, 
rwarch. CBOR to Howard Kramer. Assistant 

and letter from 

^ph Levin. Vice President. Research. CBOE to 
^mas R Cira. Branch Chief. Options Regulation, 
^vision of Market Regulation ( Division"). 

«* ** «ted September 25,1092 ("CBOE 

Vtce President, 
lo Thomas R. Clra. Branch Chief. Options 
October 8.1902 

t October 8 Letter"). 


B. Composition of the Index 

Currently, 551 stocks in the Index 
trade on the NYSE, 219 trade on the 
Amex, 1210 are National Market System 
(“NMS”) securities traded through the 
facilities of the NASD’s NASDAQ 
system, and one stock is a non-NMS 
security traded on NASDAQ.® As of 
August 31,1992, 96 industries were 
represented in the Index ® and the total 
capitalization of the Index was 
approximately $298.2 billion. The mean 
and median capitalization figures for the 
2000 stocks on that date were $150 
million and $113 million, respectively. 
The value of trading of the Index- 
component stocks over the previous six 
months averaged approximately $45 
million daily, with a median value of 
$64.4 million per day. The Index's most 
highly capitalized stock, Lennar Corp., 
accounted for 0.195% of the Index, the 
top 100 stocks in the Index comprised 
14.72% of the total Index capitalization, 
and the bottom 100 stocks accounted for 
1.13% of the total Index capitalization. 
The lowest capitalized stock, RCM 
Technologies, represented .0015% of the 
total Index capitalization.'® 

C Calculation of the Index 

Under the proposal. Bridge will 
calculate the Index every 15 seconds 
during the trading day and the OBOE 
will disseminate this information to the 
Options Price Reporting Authority 
(“OPRA"). OPRA, in turn, will 
disseminate the Index value to other 
financial information vendors such as 
Reuters, Telerate and Quotron. 

As a capitalization-weighted index, 
the Russell 2000 reflects changes in the 
capitalization (market value) of the 
component stocks relative to the 
capitalization on base date. The current 
Index value is calculated by adding the 
market values of the Index's component 
stocks, which are derived by multiplying 
the price of each stock by the number of 
shares outstanding, to arrive at the total 
market capitalization of the 2000 stocks. 
The total market capitalization of the 
2000 stocks. The total market 
capitalization is then divided by a 
divisor, which represents the "adjusted" 
capitalization of the Index on the base 


• Se« CBOE Letter, supra note 8, Real time last 
sale reporting recently has been extended to all 
securities traded over NASDAQ. However. 
NASDAQ/NMS securities, among other things, are 
sub|ect to higher listing standards. 

• Among others, the industry groups represented 
In the Index include: banks (9.7%). computer 
services (4.1%). pharmaceuticals (4.3%). electronics 
(3.7%). hospital supplies (3.4%). insurance (41%). 
office and business equipment (3 4%). real estate 
(2.5%). retailing (5.6%). services (8.2%), and utilities 
(5.2%). See CBOE Letter, supra note 6. 


date of December 31,1986. To calculate 
the Index, last sale prices will be used 
for exchange-traded and NASDAQ 
stocks." If a component stock is not 
open for trading, the most recently 
traded price for that security will be 
used in calculating the Index. In order to 
provide continuity for the index's value, 
the divisor is adjusted periodically to 
reflect such events as changes in the 
number of common shares outstanding 
for component stocks, company 
additions or deletions, corporate 
restructurings and other capitalization 
changes. 

The Index value for purposes of 
settling outstanding Index options 
contracts upon expiration will be 
calculated based upon the regular way 
opening sale prices for each of the 
Index's component stocks in their 
primary market on the last trading day 
prior to expiration.*® In the case of 
securities traded through the NASDAQ 
system, the first reported sale price will 
be used. Once all of the component 
stocks have opened, the value of the 
Index will be determined and that value 
will be used as the settlement value for 
the options. If any of the component 
stocks do not open for trading on the 
last trading day before expiration, then 
the prior tradings day’s (/.e., Thursdays) 
last sale price will be used in the Index 
calculation. In this regard, before 
deciding to use Thursday's closing value 
of a component stock for the purpose of 
determining the settlement value of the 
Index the CBOE will wait until the end 
of the trading day on expiration 
Friday.*® 

D. Maintenance of the Index 

The Index will be maintained by 
Frank Russell, which provides asset 
management consulting services to 
institutional investors. The Index's 
component securities are adjusted 
annually, as of the last trading day of 
May, to reflect changes in capitalization 
rankings and shares available. At that 
time, the largest 3000 U.S. securities are 
ranked in descending order and the 


* * Id. Bui see infra notes 12 and 13 and 
accompanying text, on ihe use of opening sale 
prices (0 calculate the final settlement value of the 
Index. 

** The last trading day prior to expiration is the 
third Friday of the expiration month. Because 
opening value will be used, the last full trading day 
for the Index options will be Ihe Thursday prior to 
expiration. For a more detailed discussion of Ihe 
trading days for the Index options, see infra Section 
11. E. 

I* For purposes of the dally dissemination of Ihe 
Index value, if a stock Included in the Index has not 
opened for trading, the CBOE will use the dosing 
value of the stock on the prior trading day when 
calculating the value of the Index, until the slock 
opens for trading. 
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compostlion of the Index is updated to 
incorporate the stocks ranked between 
1.001 and 3000, The reconfiguration of 
the Index is effective as of the last day 
of )une« Replacements are made strictly 
on the basis of market capitalization, as 
adjusted for cross ownership (/.e. if a 
component stock increases significantly 
in value it may be deleted from the 2000 
and added to the 1000 during the next 
reconstitution).if a stock ceases to 
trade as a result of a merger or 
acquisition during the year, the stock is 
deleted from the Index and replaced 
during the subsequent annual 
recapitalization. No interim 
replacements are made, if a stock is 
deleted, however, there will be a 
corresponding change to the index 
divisor to ensure that the continuity of 
the index value is maintained. The 55 
stocdcs deleted from the Index between 
July 1991 and February 1992 were 
replaced during the ]une 1992 
reconstitution.** 

R Contract Specificotions 

The proposed options on the Index 
will be cash-settled, European-style 
options. Standard options trading hours 
(8:30 a.m. to 3:15 p.m. Central Standard 
Time) will apply to the contracts. The 
index multiplier will be 100. The CHIOE 
proposes to use strike price intervals of 
2 V^ points for Russell 2000 Index options 
and full value and reduced value Russell 
2000 LEAPS when these Indexes are 
below a level of 200.00.** When these 
Indexes are above a level of 200.0a the 
CBOE plans to use strike price intervals 
of no less than $5.00.*’ In addition, 
pursuant to CBOE Rule 24.9, there will 
be six expiration months outstanding at 
any give lime. Specifically, there will be 
three expiration months from the March, 
|une. September, and December cycle 
plus three additional near-term months 
so that the three nearest term months 
will always be available. For Russell 
2000 I£APS. w'hich expire from 12 to 36 
months after listing, the CBOE may list 
up to six additional expiration months. 

The options on the Index will expire 
on the Siiturday following the third 
Friday of the expiration month 
("Expiration Friday"). Accordingly, 


See CBOE Letter, supra note 6. Between July 
1968 ood June 1092. eo average of i07 stocks were 
added to or deleted from the lodex a« a retuJl of the 
annual raconttUution of tbe Indeiu Prior to 1068. the 
Index WHS reconstituted more frequently tluin once 
per year and the number of additlona and deletions 
was higher. 

»»/dL 

** OPR/V baa mdicaled that the listing and trading 
nf Ruts«U 2000 options series will have no material 
impact on OPRA's capaaty. See memorandum from 
Joseph Corrigan. OPRA. to Joseph Levin. CBOE. 
dated Apni 2.1992 (”OPRA Memorandum**). 

* ^ See October 6 Letter, supra note 7. 


since options on the index will settle 
based upon opening prices of the 
component stocks on the last trading 
day before expiration (normally a 
Friday), the last trading day for an 
expiring index option series will 
normally be the second to the last 
business day before expiration 
(normally a Thursday). 

In addition, for capped-style Index 
options, the CBOE proposes a cap ‘ 
interval of $20. Initially, the CBOE plans 
to list one at-the-money call and put 
Russell 2000 CAP %vith expirations of up 
to one year into the future. Additional 
series may be listed every two months, 
and scries may be added to expiration 
months with three or more months 
remaining if there is a move of 10 points 
or greater in the Index. 

Finally, the Exchange proposes to 
make Russell 2000 options eligible for 
automatic execution through the 
Exchangers Retail Automatic Execution 
System ("RAES'*). if available for a 
particular series, the RAES order 
eligibility size limit will be ten contracts. 

F. Position and Exerqise Limits. Margin 
Requirements, Trading Halts and Other 
Applicable Exchange Rules 

Under the proposal, the requirements 
contained in Chapter XXIV of the 
Exchange Rules that are applicable to 
the trading of options on broad-based 
indexes will apply to the trading of 
options on the Index. Specifically, 
among others. Exchange rules governing 
margin requirements *® and trading halt 
procedures * • will apply to Russell 2000 
options. In addition, due to the lower 
level of the Index values in comparison 
to the value of other indexes underlying 
options traded on the Exchange, the 
CBOE proposes position limits of 50,000 
contracts, with no more than 30.000 of 
such contracts in series in the nearest 
expiration month. 


PurManl to CBOE Rutu 24.1L the margin 
requirementa for the bxkx options will be: (IJ For 
each short option poaUioa. 100% of the currifnt 
market value of the options contract plus 1S% of the 
underlying aggregete Index value.)«» any out-of- 
the-money amount with a mmiioufojaquiremenl of 
the options premium plus 10% of the'undarlying 
Index value: and (2) for long options positions. 100% 
of the options pre m ium paid. 

*• Pursuent to CBOE Rule 24.7. the trading on the 
CBOE of Index optkma may be halted or suspended, 
among other things, whenever the trading In the 
underlying eecuritiet whose weighted value 
repmanta more than 20% of the Index value ate 
halted or suspended. In dfsciding to halt or suspend 
trading under CBOE Rule 24.7 due to tmusual 
condiliona or drcumstances detrimeiTtal to the 
maintenance of a fair and orderly market, the 
activation of price Ihnits on a futures exchange is 
one of the factors which may consHtule an unusual 
condition or circumstance under CBOE Rule 24.7. 


G, Surveillance 

Surveillance procedures currently 
used to monitor trading In each of the 
Exchange’s other index options will also 
be used to monitor trading in options on 
the Index. These procedures include 
complete access to trading activity in 
the underlying securities. In addition, 
the Intermarket Surveillance Group 
("ISG") Agreement ("ISG Agreemenr*) 
dated July 14,1983, as amended on 
January 29,1990. will be applicable to 
the trading of options on the Index.*® 

Ill. Discussion 

The Commission Bads that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange, and. in particular, the 
requirements of section 6lb)(5).** The 
Commission Bnds that the trading of 
options on the Index, including full value 
and reduced value Index options, will 
permit investors to participate in the 
price movements of the 2000 securities 
on which the Index is based and should 
allow investors holding positions in 
some or all of the securities underlying 
the Index to hedge the risks associateti 
with their portfolio more efBciently and 
effectively. Accordingly, the 
Commission believes Russell 2000 
options will provide investors with an 
important trading and hedging 
mechanism that should reflect 
accurately the overall movement of 
stocks in the small to middle- 
capitalization range of U.S. equity 
securities. By increasing the hed^ng and 
investment opportunities of investors, 
the Commission believes that Russell 
2000 options will serve to promote the 
public interest, protect investors, and 
contribute to the maintenance of fair 
and orderly markets. Moreover, the 
Commission believes that reduced value 
Russell 2000 LEAPS, which will be 
traded on an index computed at one- 
tenth the value of the Russell 2000, will 
serve the needs of retail investors by 
providing them with the opportunity to 
use a long-term option to hedge their 
portfolios from long-term market moves 
at a reduced cost. 


»• ISC wai formed on July 14.1963. lo. awons 
other things, coordinate more effectively 
surveillance and investigative InformalKin sharing 
arra n g em ents in the sto^ and opiionf market* 
Members of ISG include, among other*, all 
markets that trade .the seevrtties widertying the 
Index, See ISC Agreement. Joly 14.1963. The roost 
recent amendment to the I^ Agreement, which 
incorporates the original agreement and all 
amendmeots made thereafter, was signed by ISO 
members on January 29.199a See Second 
Amendment to the ISC Agreement. January 29, 19» 
«* 15 U.S.C. 76f(b)f5) (1968). 
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The trading of Russell 2000 options, 
however, raises several issues, including 
issues related to index design, customer 
protection, surveillance and market 
impact. For the reasons discussed 
below, the Conunission believes that the 
CBOE has adequately addressed these 
issues. 

A. Index Design and Structure 

The Commission Finds that it is 
appropriate and consistent with the Act 
to classify the Index as broad-based, 
and, thus, to permit Exchange rules 
applicable to the trading of broad-based 
index options to apply to Russell 2000 
options.*^ The Commission also finds 
that the reduced-value Russell 2000 
Index is broad-based because it is 
comprised of the same component 
securities as the Index and merely 
divides the Russell 2000 by ten, which 
does not alter the basic character of the 
Index. Specifically, the Commission 
believes that the Index is broad-based 
because it reflects a substantial segment 
of the U.S. equities market, in general, 
and small to mid-sized U.S. securities, in 
particular. The Index, whose total 
capitalization as of August 31.1992. was 
approximately $298.2 billion, consists of 
2000 actively-traded, small to middle- 
capitalization domestic securities, 
including the stocks of companies from 
96 different industries, no one of which 
dominates the Index.*® In addition, as of 
August 31.1992, no single stock 
comprised more than 0.195% of the 
Index’s total value and the percentage 
weighing of the 100 largest issues in the 
Index accounted for only 14.72% of the 
Index’s value. Accordingly, the 
Commission believes it is unlikely that 
attempted manipulations of the prices of 
the issues in the Index would affect 
significantly the Index’s value. 

The Commission also believes that the 
general broad diversification, level of 
capitalization, and trading activity in the 
maikets for the Index’s component 
stocks significantly minimize the 
potential for manipulation of the Index. 
First, as discussed above, the Index 


* J^viovily. the CotiuniMton concluded that the 
2000 represents a substantial segment of the 
for small to mid-level capitalized securities, 
from William Heyman. Director, Division. 
oEC. to Bilan Foikerls. Director. Office of 
^ngressional and Covemmenlal Affairs, 
wmmodity Futures Trading Commission fCFTC*). 

^*°*^*' ^^2 llelter not objecting to 

*^ing of Russell 2000 futures and futures options 
ihe Chicago Mercantile Exchange): and letter 
^tiofu on the Chicago Mercantile Exchange): and 
^Jer from Richard G. Ketchum. Director. Division. 

C, to Paula Tosini. Director. Division of Economic 
^nalysis, CFTC dated December 0.1980 (letter not 
Rating to the trading of futures contracts based 
on the Rusiell looa 2000. and 3000 Indexes on the 
York Futures Exchange). 

** See supra note 9, 


represents a broad cross-section of 
domestic small to mid-sized stocks, with 
no single industry group or stock 
dominating the Index. Second, the 
overwhelming majority of the stocks 
that comprise the Index are not 
inactively traded. The value of trading 
of the Index's component stocks over 
the last six months averaged 
approximately $45 million daily, with a 
median value of $64 million per day.*‘* 
Although the average trading activity for 
the Russell 2000 stocks is much less than 
for the stocks of existing broad-based 
index futures, the sheer number of 
Russell 2000 stocks and the dispersion of 
weighting throughout the stocks makes 
it unlikely that attempted manipulations 
of the prices of a small number of issues 
would significantly affect the Index’s 
value. Third, Frank Russell has 
developed procedures and criteria 
designed to ensure that the Index 
maintains its broad representative 
sample of stocks in the small to middle- 
capitalization range of U.S. equity 
securities. 

The Commission notes, however, that 
in the past several Index component 
securities were deleted from the Index 
on an intra-year basis due to corporate 
actions and. pursuant to the Index 
construction procedures, were not 
replaced until the next annual 
reconfiguration of the Index.*^ The 
annual diminution of the number of 
securities in the Index raises concerns 
regarding the maintenance of the 
continuity of the Index value, the 
diversity of component securities, and 
the relative weighings of component 
securities. Given the extremely large 
number of securities in the Index, the 
relatively low weighting of each 
component security of the Index, the 
adjustments to the Index divisor upon 
deletions of securities, and the large 
number of securities that historically 
have not been deleted between annual 
reconfigurations, the Commission, 
nevertheless, believes that the Index 
will at all times reflect accurately the « 
small to middle-capitalization range of 
U.S. equity securities. 

B. Customer Protection 

The Commission believes that a 
regulatory system designed to protect 
public customers must be in place 
before the trading of sophisticated 
financial instruments, such as Russell 
2000 Index options. Russell 2000 LEAPS, 
and Russell 2000 CAPS can commence 
on a national securities exchange. The 
Commission notes that the trading of 


** See CBOE L4;Uer. supra note 0. 

See supra notes 13 and 14 and accompanying 

text. 


Standardized exchange-traded options 
occurs in an environment that is 
designed to ensure, among other things, 
that: (1) The special risks of options are 
disclosed to public customers; (2) only 
investors capable of evaluating and 
bearing the risks of options trading are 
engaged in such trading; and (3) special 
compliance procedures are applicable to 
options accounts. 

Accordingly, because the Index 
options and Index LEAPS will be subject 
to the same regulatory regime as the 
other standardized options currently 
traded on the CBOE, the Commission 
believes that adequate safeguards are in 
place to ensure the protection of 
investors in Index options and Index 
LEAPS. 

C Surveillance 

The Commission believes that a 
surveillance sharing agreement between 
an exchange proposing to list a stock 
index derivative product and the 
exchangefs) trading the stocks 
underlying the derivative product is an 
important measure for surveillance of 
the derivative end underlying securities 
markets. Such agreements ensure the 
availability of information necessary to 
detect and deter potential manipulations 
and other trading abuses, thereby 
making the stock index product less 
readily susceptible to manipulation. In 
this regard, the CBOE, Amex, NASD and 
the NYSE, along with other U.S. 
securities exchanges, are members of 
the ISC, which provides for the 
exchange of all necessary surveillance 
information.** 

D, Market Impact 

The Commission believes that the 
listing and trading of Index options on 
the Exchange will not adversely impact 
the underlying securities markets. First, 
as described above, the Index is broad- 
based and no one stock or industry 
group dominates the Index. Second, as 
noted above, the stocks contained in the 
Index generally are not inactively 
traded. Third, existing CBOE stock 
index options rules and surveillance 
procedures will apply to Russell 2000 
options. Fourth, the Exchange has 
established reasonable position and 
exercise limits for the Russell 2000 
options that will serve to minimize 
potential manipulation and market 
impact concerns. Fifth, the risk to 
investors of contra-party non¬ 
performance will be minimized because 
the Index options will be issued and 
guaranteed by the Options Clearing 
Corporation just like any other 


•• See supra nolc 20. 
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standardized option traded in the United 
States. 

Lastly, the Commission believes that 
settling Russell 2000 options and 
reduced value Russell 2000 LEAPS 
based on the opening prices of 
component securities is reasonable and 
consistent «vith the Act because it may 
contribute to the orderly unwinding of 
Index options positions upon expiration. 

£. Other Proposed Rule Changes 

The Commission also believes that the 
other rule changes proposed by the 
CBOE to accommodate the trading of 
Russell 2000 options are consistent with 
the Act. First, the Commission believes 
it is reasonable for the CBOE to use 2 Vir 
point strike price intervals for the Index 
options when the Index is below a level 
of 200.00 because, given the relatively 
low level of the Index and its relatively 
low volatility, such intervals will enable 
investors to better tailor their options 
positions to achieve their investment 
objectives; in addition. OPRA has 
represented that it has adiK^uate 
capacity to accommodate the 2Vir point 
strike price intervals,*^ The Commission 
also believes that it is reasonable for the 
CBOE to use strike price intervals of no 
less than $5B0 when the index is above 
a level of 200iX) because such inter\'als 
should provide investors with suBicient 
flexibility to meet their investment 
objectives and. at the same time, avoid 
excessive proliferation of options series. 
Second, the Commission believes that a 
RAES order size limit of ten contracts 
for Russell 2000 options is reasonable 
because it will help to ensure the 
efficient and timely execution of 
customer orders. Based on 
representations from the CBOE. the 
Commission believes that the Exchange 
will have sufficient processing capacity 
to accommodate the anticipated order 
flow through RAES resulting from this 
order size limit.** 

I1iird. with regard to capped-style 
Index options, the Commission believes, 
as it did when it approved the listing of 
capped'Style options.** that capped 
options are an innovative financial 
product that will provide investors with 
additional choice and flexibility in their 
use of derivatives. Because the capped- 
style options writer’s (holders) 
maximum loss (gain) is established a! 
the lime of the investment by the 


^ OPRA Memorandum, supra nole 16 
See Irliei from foMph Levin. Vice Preiideni, 
CBOR. lo Howard X/itmer. AMistant Director. 

Di\ iaion ol Market KasuJalion. CommisauM. dated 
ApHi 27.199Z 

** See Secufittes Exchange Act Releaae No 20665 
(O. tober 2S. 1961). 56 FR 56255 (order approving Kile 
No 5R-CBOE-»1-24). 


option’s cap interval.*® capped-style 
Russell 2000 options will allow investors 
to participate in the small to mid-level 
company market at a known and limited 
cost. By eliminating some of the risks 
associated with spread positions in 
options, capped Russell 2000 options 
may make the market for small to 
middle-capitalized companies more 
attractive to a broad range of investors. 
In addition, the Commission notes .that 
the capped-style Index options, which 
are the equivalent of vertical bull and 
bear spreads traded as a single security, 
should benefit investors in the small to 
middle-capitalization range of 
companies by providing them with a 
more efficient and cost effective method 
of achieving the economic results of 
spread transactions. 

The Commission also finds that the 
specific rules proposed by the CBOE to 
accommodate capped-style Index 
options arc consistent with the Act 
Specifically, the Commission believes 
that it is reasonable for the CBOE to set 
a cap interval of 20 for capped-style 
Index options histead of 30 (which is 
currently used for the SAP 100 and SAP 
500 Indexes) because the level of the 
index is lower than either the SAP 100 or 
500 Indexes. Accordingly, the 
Commission believes the cap price for 
the Russell 2000-cappecl options is 
placed sufficiently far from the exercise 
price 80 that the capped options will not 
be exercised automatically on a frequent 
basis. In addition, the Commission 
believes that the CBOE’s proposal to 
bring up new at-the-money series of 
capped-style Index options every two 
months and after a 10-point move in the 
Index is consistent with the Act because 
it will not result in a proliferation of 
options series. 

Fourth, with regard to Russell 2000 
LEAPS, the Commission believes, as It 
has concluded previously,* • that full 
value and reduced value Russell 2000 
LE.^PS will provide investors with an 
opportunity to hedge their equity 
portfolios against long-term market risk 
at a known and limited cost. In addition, 
the Commission believes that reduced 
value Russell 2000 LEAPS will serve the 
needs of retail investors by providing 
them with the opportunity to use long¬ 
term options to protect their portfolios 


One* iIm! opliofi'i cap prica (tKe aUik* pnea 
plus Iba cap miarval lor a call or tha atrlke pnea 
minus the cap Infcrval for a pu!) has been reached 
the nappad-atyla oprkm la aneroaed aulomallcally 
Thua the option wriier'a maximum poteniial liability 
la the amount ot the cap tniarvai. a^ coouartely. 
the option holder'a maximum gain Is the amount of 
the cap interval. See nole 4. supra, 

** Sm Securities Exchange Act Rateaae No 20666 
(December 10.1900). SS KR 51617 (order approving 
File No SR-CBOE-eO-30| 


from long-term market moves at a 
reduced cost. This may result in options 
premiums more affordable to retail 
investors. 

The Commission finds good cause for 
approving Amendment Nos. 1. 2, 3,4 and 
5 to the proposed rule change prior to 
the thirthieth da/after the date of 
publication of notice of filing thereof in 
the Federal Register. First. Amendment 
Nos. 1 and 3 provide, respectively, for 
the listing of Russell 2000 CAPS and full 
and reduced value Russell 2000 LEAPS. 
Because the stocks comprising the 
Russell 2000 CAPS and the Russell 2000 
LEAPS are identical to the Index, and 
because both products will be subject to 
the same rules that apply to other 
capped options and other index LEAPS 
traded on the Exchange, the Commission 
believes that the proposals lo list 
Russell 2000 CAPS and Russell 2000 
LEAPS raise no new regulatory issues. 

In addition, the proposal in Amendment 
No. 3 providing for European-style 
exercise of Index options is technical in 
nature and raises no new regulatory 
issues.** 

Second. Amendment No. 4 provides 
that the final settlement value of 
expiring Index options will be based on 
the opening prices of the component 
stocks on the trading day prior to 
expiration, instead of their closing 
prices. The Commission believes that 
this contract design modification, while 
significant in terms of the potential 
market impact of the index options, does 
not alter significantly the contract 
design specifications of the Index 
options contracts. Moreover, the 
Commission believes that this 
modification may contribute to the 
orderly unwinding of positions in Index 
options and relat^ positions, thereby 
helping to ensure that the trading of 
Russell 2000 options will not have any 
adverse market impacts. 

Finally, Amendment No. 2, which 
provides a disclaimer for Frank Russell, 
and Amendment No. 5. w^hich provides 
that the strike price Interx'gls for the 
Index options can be less man $5.00 
when the Index is above a level of 
$200.00. arc technical in nature and raise 
no new regulatory issues. In addition, 
the disclaimer for Frank Russell is 
similar to disclaimers previously 
approved by the Commission. Tbtreforc. 
the Commission believes it is oouiistenl 
with sections 6(b)(5) and 19(b)(2) of the 
Act lo approve Amendment Nos. !• 2, 3. 


*• Other propoMlff •H forth In Amendmtiii No 3 
hav« been approved previously by the CommiM»oo 
See Seipjntiet Exchange Act Releiiae No. 
(September 28.1992) (order approving Flic No SR- 
CBO&-fn-51). 
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4 and 5 lo the CBOE's proposal on an 
accelerated basis. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning Amendment Nos. 
1 ,2, 3,4 and 5 to the proposed rule 
change* * Persons making written 
submissions should file six copies 
thereof with the Secretary, Securities 
and Exchange Commission, 450 Fifth 
Street, ISTW., Washington, DC 20549. 
Copies of the submission, ail subsequent 
amendments, all written statements 
with respect to the proposed rule change 
that are filed with the Commission, and 
all written communications relating to 
the proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC 
Copies of such filing wiU also be 
available for inspection and copying at 
the principal ofHce of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by November 27,1992. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act,” that the 
proposed rule change (File No. SR^ 
CBOh>-93-02) is approved. 

For the Commisston, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaiel IL McFarland, 

^puty Secretary, 

ini Doc 92^-28888 Filed 11^.4-92; Mb amj 
coof 


Ho. 34-31334; FiM Na SR-GSCC- 

»M01 


^IfRegulatory Organizations; 
Government Securities Clearing 
Corporation; Rling and Order Granting 
Accelerated Approval on a Temporary 
Bams of Proposed Rule Change 
^tlr >9 to the Netting of Forward- 
^»ng Trades In Government 

Securities 


October 30,1992, 

J^irsuant to section 19(b)(1) of the 
P^unlies Exchange Act of 1934 
Act^,* notice is hereby given that on 

I* w US.C 78s(b)(2) (1988). 
J7OT20(Ue)^e)(12«1991). 

78f(bHl) (1988), 


September 2.1992, the Government 
Securities Clearing Corporation 
("GSCC") filed with the Securities and 
Exchange Commission ("Commission") 
the proposed rule change described in 
Items 1, II, and III below, which items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. This 
order grants accelerated approval on a 
temporary basis through March 31,1992. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change would 
revise GSCC's rules lo allow for the 
netting of forward-settling trades. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
GSCC included statements concerning 
the purpose of, and basis for, the 
propos^ rule change, and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. GSCC 
has prepared summaries, set forth in 
sections (A). (B). and (C) below, of the 
most significant aspects of such 
statements. 

A, Self’ReguIatory Organization *8 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

(a) On April 12,1990, the Commission 
approved on a temporary basis, until 
April 30,1992, a proposed rule change 
(SR-GSCG-9(Hn)» that expanded 
GSCC's netting service to include 
forward-settling trades in Government 
securities ("forward trades"). That order 
was subsequently approved through 
October 3a 1992.* By this filing, GSCC 
requests that such authority be made 
permanent by the Commission or, in the 
alternative, that the Commission further 
extend on a temporary basis GSCCs 
authority to net forward trades. 

In its approval order of April 12,1990 
(the "Approval Order*! * the 


* Secttritiea Bxchans« Act Rel«aM No. 27902 
(April 12.1990). 56 FR 15008. 

* See Securitiee Exchange Ad Releate Noa 30061 
(April aa 1902). 57 FR 19854 (approving the neltlx^ 
of forward aeltiing trades thro^ )uly 31.1992) and 
31085 (August 21.1002). 57 FR 30255 (approving the 
netting of forward settling trades Ihrou^ October 
3ai992). 

* Supra, note Z 


Commission stated that, **in light of its 
significance to GSCC and its 
membership, the proposed netting 
service for forward-settling transactions 
should be carefully monitored before it 
becomes a permanent feature of GSCCs 
netting system." The Approval Order 
was a lengthy one; however, the essence 
of the Commission's concerns regarding 
the proposal may be said to have been 
the adequacy of each of the following: 

(1) GSCCs forward mark allocation 
payment process; (2) the revised 
Clearing Fund formula; and (3) GSCCs 
system prices. Each of these concerns is 
discussed below. 

1 . The Forward Mark Allocation 
Calculation 

As was stated in the original rule 
filing (SR-GSCC-90-01), in designing a 
system for the netting of forward trades, 
GSCC considered fully applying mark- 
to-maiket requirements during the 
period between trade and settlement. In 
the same manner as is done for regular- 
way trading. That is, GSCC considered 
i^uiring Netting Members (hereinafter 
"members") to pay on a dally basis in 
cash the full amount of mark payments 
stemming from net settlement positions 
in forward-settling securities. 

In view, however, of the potential for 
significant amounts of money to have to 
be passed through GSCC on a daily 
basis, which might on any particular day 
drain liquidity from a firm in an 
unpredictable manner, GSCC chose an 
alternative approach that realistically 
reflects, and sufficiently minimizes, the 
risk of disruption to the settlement 
process. This method provides for the 
daily collection of a percentage of any 
debit mark amount allocable to a 
forward-settling position (the "forward 
mark allocation amount") that ensures, 
on a per-CUSIP basis, that the failure of 
up to all the five members with the 
largest debit mark levels on any given 
day would not disrupt GSCC's ability to 
successfully settle that day's 
Government securities trades. 

GSCC's experience to date shows that 
this approach to the margining of 
forward trades strikes an appropriate 
balance between the need for a 
sufficient margin to ensure GSCCs 
liquidity and to prevent a loss upon 
liquidation of a member's position 
versus the desire to not unduly drain 
funds from members. Analyses done by 
GSCC indicate that, in the morning of a 
t 3 q>ical dale for forward trades, when 
GSCC faces exposure equal to the 
difference between the amount of 
forward mark allocation ("FMA") 
payments collected on the previous 
business day (which has not yet been 
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relumed) and the amount of transaction 
adjustment payments (“TAP") owed to 
GSCC on such day (and not yet paid)» 
the amount already “pre-collected" in 
FMA payments is a majority (often a 
large majority) of that day’s TAP 
amount 

To the extent that GSCC has had 
concerns with its FMA process, it has 
been with the increasing activity in non 
newdssue securities (in particular, zero 
coupon securities). Such activity 
typically is not as evenly spread among 
members as the activity in normally 
recurring issues (e.g.. the weekly issues 
of Government bill issues and the 
monthly issues of two year and five-year 
Government notes). Instead, it tends to 
be more concentrated in a few members. 
For a particular CUSIP, this often leads 
to the total debit mark level of the five 
members with the largest such debit 
marks constituting a higher percentage 
of the daily liquidation exposure 
incurred by GSCC as regards that 
CUSIP than if the activity were more 
evently spread. Currently, only a 
maximum of 75 percent of a member’s 
debit mark is collected as FMA. 

This matter, together with numerous 
other margining issues, was addressed 
in a recent filing (SR-CSCC-91-04) ® by 
GSCC. wherein GSCC requested 
authority to raise the cap on a member’s 
daily FMA payment amount from 75 
percent of the calculation to 100 percent. 
This will increase the dollar amount 
collected by GSCC in the event that 
certain members create a relatively 
large exposure for GSCC vis-a-vis other 
members. 

2. GSCC’s Clearing Fund Formula 

With regard to the sufficiency of FMA 
payments. GSCC notes that the 
Commission. In the Approval Order, 
indicated a concern that the FMA 
payment process provide “adequate 
collateral protection for forward-settling 
transactions independently from other 
liquidity sources designed to protect 
against risks stemming from the settling 
of regular-way trades.’’ Of course, the 
source of liquidity protection for next- 
day trades are Clearing Fund deposits. 
Thus, the Commission has. in effect, 
indicated that the Clearing Fund formula 
must factor in exposure arising from 
next-day and forward trades 
independently of each other and 
cumulatively. GSCC’s experience to 
date confirms that the formula does in 
fact do so. and that the nature of 
GSCC’s margining process for forward 
trades, wherein such trades are both 
margined for Clearing Fund purposes 


* Secuhttet Exchange /Vet No. 30135 

iDerember 31. 1991). 57 FR 942 


and are subject to a separate margin 
requirement (the FMA payment 
process), is quite conservative and 
prudent in nature. This is particularly 
true in light of GSCC’s recent rule filing 
(SR-GSCC-91-04) noted above. 

GSCC’s Clearing Fund formula 
provides for the collection of 125 percent 
of the member’s average daily funds- 
only settlement amount over the most 
recent 20 business days and the greater 
of: (1) The margin amount on the 
member’s net settlement positions 
taking into account offsetting positions 
averaged over the most recent 20 
business days or (2) 50 percent of the 
margin amount for that business day on 
the member’s net settlement positions 
calculated without taking into account 
offsetting positions. Currently, a 
member’s net securities and funds-only 
settlement obligations arising from 
forward trades are factored into the 
calculation of such member’s Clearing 
Fund requirement during the post¬ 
auction forward-setting period, except 
that such positions are factored into the 
20 -day averages only for purposes of 
determining the current day’s margin 
calculation. The proposed rule changes 
in File Number SR-GSCC-91-04 would 
change this to provide for GSCC to treat 
forward settlement positions for 
Clearing Fund calculation purposes 
essentially as it does all other net 
settlement obligations, thus providing 
for a smoother Clearing Fund collection 
process and greater amounts of margin 
received from members. 

3. Prices 

A significant event that has occurred 
since the issuance of the Approval 
Order is that GSCC now has over two 
years’ worth of its own price volatility 
data. This data base now is used in 
assessing and monitoring the adequacy 
of its margin factors. GSCC hereby 
represents that the information 
contained in this data base is being and 
will continue to be considered on a 
periodic basis by GSCC’s Membership 
and Standards Committee in reviewing 
the sufficiency of GSCC’s margin 
factors. In addition, it is noteworthy that 
GSCC has ensured, and will continue to 
ensure, the sufficiency of its margining 
process through the use of conservative 
margin factor criteria. 

With regard to obtaining additional 
third party Government securities price 
volatility data, in the past, there has 
been no available source of data that 
was sufficiently comprehensive and 
accurate to consider as an alternative to 
GSCC's internal data base. Indeed. 
GSCC’s own data base is likely always 
to be more precise than any third-party 
data source because GSCC receives 


price data across a broad spectrum of 
issues and products and is not focused 
on leading issues within a maturity or 
product range. 

Recently, however, private sector 
initiatives in the Government securities 
marketplace have arisen, such as the 
establishment of GOVPX, Inc., which 
have made significant steps toward 
disseminating the type of Government 
securities price information that would 
be of particular benefit to GSCC. In 
view of this. GSCC continues to 
evaluate the types of third-party price 
volatility information that are available 
and the usefulness of such information. 
GSCC notes in this regard that it 
continues to believe that its own data 
base would be able to serve as the most 
accurate and meaningful source of price 
volatility data on Government securities 
in existence if it were to receive trade 
data from its members on a time- 
stamped basis. 

In sum. in view of GSCC’s positive 
experience to date In the netting of 
forward trades, the conservative nature 
of its margining process for forwards 
and the general strengthening of the 
process-that has taken place, and its 
ability now to use internal price 
volatility data to assess the adequacy of 
its margin factors. GSCC believes that 
its method for margining forward trades 
is an appropriate one and that its 
authority to net forward trades should 
be made permanent. 

(b) The proposed rule change will 
encompass forward-settling Govemnu^nt 
securities transactions within jhe 
Netting System and. thus, will further 
promote the prompt and accurate 
clearance and settlement of securities 
transactions for which GSCC is 
responsible. It is’therefore consistent 
with Section 17A of the Act. and section 
17A(b)(3)(A) of the Act in particular. 

B. Self-Regulatory Organizations 
Statement on Burden on Competition 

GSCC does not believe that the 
proposed rule will have an impact or 
impose a burden on competition. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change, Received From 
Members, Participants, or Others 

Comments on the proposed nile 
changes have not yet been solicited or 
received. Members will be notified of 
the rule filings, and comments will 
solicited, by an Important Notice. CSC 
will notify the Commission of any 
written comments received by GSCC 
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in. Date of EffectiveDess of the 
Proposed Rule Change and Timing for 
CommissioD Action 


Sections 17A(b)(3) (A) and (F) of the 
Act • require clearing agencies to have 
rules and be organized in a manner that 
will give them the capacity to facilitate 
and promote the prompt and accurate 
clearance and settlement of securities 
transactions for which they are 
responsible. These sections of the Act 
also require a clearing agency to have 
the capacity to assure the safeguarding 
of securities and funds in its custody or 
control or for which it is responsible. 
The Commission believes that GSCC*s 
proposal meets these statutory 
requirements. 

In the Release announcing standards 
for the registration of clearing agencies,^ 
the Division of Market Regulation stated 
that clearing agencies should establish 
an appropriate level of clearing fund 
contribution based, among other things, 
on its assessment of the risks to which it 
is subject. CSCC's comparison and 
netting system for forward trades 
provides an effective means of reducing 
a member's settlement obligations, 
thereby offering a significant reduction 
in risks to the market place. At the same 
time, GSCC has designed and expanded 
safeguards in order to limit the inherent 
exposure associated with the 
comparison process of forward trades 
and reduce the financial risk associated 
with the netting and settlement of such 
trades, 

GSCC has requested that the 
Commission find good cause for 
approving the proposed rule change 
prior to thirty days after the date of 
publication of this notice in the Federal 
Register. The Commission believes there 
1* good cause for approving the 
proposed rule change prior to the thirty 
flays after the dale of publication of this 
notice so as to permit GSCC to continue 
netting forward-settling trades while the 
Commission assesses the results of 

operations in this area to date. 

GSCC proposed rule change. File 
Number SR-GSCC-01-O4. will have a 
substantial impact on forward settling 
l^des and on GSCC*8 risk reduction 
program,* including various aspects of 


I« U.S.C 78q-,(bK3) (A) .Dd (F). 

17 7 ^'*“** R.Icm Na 18900 Uun, 

«FR4ia2a 

• SR-GSCC-«J-0, would-. (1) Attlhoriz, CSCC to 
lu own price volatility data to determine margin 
U) tillow CSCC to include In the 
(Wfww. c member's required margin 

weighted average of the netting 
forward net settlesneni positions over the 
^ bastness days; (3) remove the 75% 

(41 forward mari allocetkm peyments; 

• b«nV ^ »tandards for determining whether 

or trust company Is qualified as an issuer of 


GSCC*8 clearing fund and forward mark 
allocations. Thus the Commission 
believes it is prudent to complete its 
review process of SR-GSCC-91-01 
before granting permanent approval to 
this proposal. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 

U. S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of CSCC All 
submissions should refer to File Number 
SR-GSCC-9^-10 and should be 
submitted by November 27,1992. 

V. Conclusion 

On the basis of the foregoing, the ' 
Commission preliminarily finds that 
GSCCs proposed rule change is 
consistent with the Act and. in 
particular, with section 17A of the Act 
and the rules promulgated thereunder. 
The Commission also finds good cause 
for approving the proposed rule change 
prior to the thirtieth day after the date of 
publication in the Federal Register. 

It is therefore ordered, under section 
19(b)(2) of the Act,* that the proposal 


letters of credit for clearing fund deposits and 
forward mark allocation paymenU and allow CSCC 
to reject a letter of credit from a particular 
inatitution if letters of credit issued by that 
insUlutioo exceed certain parameters; and |0J make 
certain other changes to the clearing fund by: (a) 
granting CSCC the ability to increase clearing fund 
requirements in times of market stress; (b) 
expanding the scope of Treasury securities that are 
eligible as clearing fund collateral; |c) requiring 
netting members to satisfy a deficiency in the 
clearing fund deposit on the day of notification of 
the deficiency: (d) requiring memberw to make 
funds only ^Dement payments by 9 a jn. (Eastern 
Time |*’E.T.'*1), an hour earlier than previoualy 
required; and (e) correlating quarterly returns of 
excess margin with refunding periods. 

• 15 U.S.C 78sfbM2j (1988). 


(File Number SR-GSCC-92-10) be. and 
hereby Is, approved temporarily through 
March 31.1993. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.*® 

Margaret H. McFarland, 

Deputy Secretary, 

|FR Doc. 92-26889 Filed 11-4-02: 8:45 am| 
BILUNQ COOC •OtO-OI-M 
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Self-Regulatory Organizations; 
Government Securities Clearing 
Corporation; RHng and Order Granting 
Accelerated Approval on a Temporary 
Basis of a Proposed Rule Change 
Relating to the Netting of Zero Coupon 
Government Securities 

October 30,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 ("Act"). 
15 U.S.C 789(b)(1). noUce Is hereby 
given that on September 2,1992, the 
Government Securities Clearing 
Corporation ("GSCC") filed with the 
Securities and Exchange Commission 
("Commission") the proposed rule 
change as described in Item I. II, and III 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons and to 
grant accelerated approval of the 
proposed rule change on a temporary 
basis until March 31,1993. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change would 
allow GSCC to continue to include in its 
netting system book-entry zero coupon 
Government securities. 

n. Self-Regulatory Organization's 
Statement of the the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 

GSCC include statements concerning the 
purpose of and basis for the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. GSCC 
has prepared summaries, set forth in 
section (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


17 CFR 20a30-3(aMl2] (1991L 
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A. Self-Regulotory Organization's 
Statement of the Purpose of and the 
Statutory Basis for the Proposed Rule 
Change 

(a) On january 31.1991. the 
Commission approved on a temporary 
basis, until April 30,1992. a proposed 
rule change (File No, SR-CSCC-90-06) 
to expand GSCCs netting service to 
include zero coupon Government 
securities (“zeros’* *).' Subsequently, the 
Commission extended its temporary 
approval of the proposal until October 
30.1992.* By this filing, GSCC requests 
that such authority be made permanent 
by the Commission, or. in the 
alternative, that the Commission further 
extend on a temporary basis GSCCs 
authority to net zeros. 

In its approval order of january 31, 
1991 (“approval order"), the Commission 
stated that it was approving the 
proposed rule change on a temporary 
basis "(ijn light of the significance of 
this proposal to GSCC and its clearing 
members, and in light of the probability 
that GSCC’s meth(^ology for risk 
analysis will be modified at a future 
date • • •**. The Commission indicated 
that *‘Jl]t believes that GSCC’s method 
of determining the applicable margin 
factors (for zeros] is reasonable in light 
of the lack of historical data on which to 
base the margin assessment.** The 
Commission noted, however, its concern 
about **the accuracy with which GSCCs 
current methodology reflects the 
historical and implied volatility of 
zeros." 

Since the approval order was issued, 
GSCC has gained almost one year’s 
experience in the netting of zeros 
without incurring any problems. GSCCs 
margining process for zeros remains 
conserv'ative and prudent, and now has 
the benefit of the use of GSCC’s internal 
price volatility data base. Moreover, as 
described below, it has modified and 
improved Its risk assessment systems in 
various respects. In view of the above. 
GSCC believes that its method for 
margining zeros is an appropriate one. 

1. Use of GSCC*s Internal Price 
Volatility Data Base to Assess the 
Adequacy of GSCCs Margin Factors 

As GSCC noted in its original rule 
filing, it is not aware of any satisfactory 
third party source of historical price 
volatility data on zeros from which to • 
establish applicable margin factors. 


* Sccuritiet Exchange Act Rcle&u No. 28S42 
ffnnunry 31.1091). 56 FR 5032. 

* Securttle* Exchange Act Reteaae Not. 30661 
(April 30 1992). 57 FR 19654 (approving the netting 
of zero# through July 31.1962); and 31065 (August 21. 

1992). 57 FR 30255 (approNing tha netting of zeros 
through October 30 1992). 


GSCC Stated in that filing that it 
intended to develop and maintain its 
own historical price volatility base for 
zeros, as it does for all other securities 
eligible for the net. commencing at the 
time that it started to net zeros. 

GSCC now has over one year’s worth 
of its own price volatility data for zeros: 
this data base is sufficient for use in 
assessing and monitoring the adequacy 
of its margin factors for zeros. GSCC 
hereby represents that the information 
contained in this data base will be 
considered on a periodic basis by the 
Membership and Standards Committee 
of GSCC’s Board of Directors ("Board") 
in reviewing the sufficiency of GSCC’s 
margin factors for zeros. 

2. Continued Use of a Conservative 
Margining Process 

GSCC. in making zeros eligible for its 
net. recognized that these securities 
require different considerations from a 
margining perspective than do other 
Treasury securities ("non-zeros") 
because zeros generally are subject to 
greater price volatility than are non¬ 
zeros with the same maturity* Thus, 
GSCC will continue to maintain a 
separate margin factor schedule for 
zeros, which takes into account, based 
on data contained in the Treasury 
Department’s liquid capital standards, 
the greater price volatility presented by 
zeros in general, and the greater price 
volatility which arises as the remaining 
maturity of a zero security increases. 

The currently applicable margin 
percentages for zeros range from being 
the same as those for non-zeros on the 
short end of the maturity spectrum to 
two-and-a-half times that applicable to 
non-zeros on the longest end of the 
maturity spectrum. GSCCs internal 
price volatility data for zeros indicates 
that these percentages for zeros are 
prudent and conservative, particularly 
on the long end of the maturity 
spectrum, where the greatest exposure 
exists for GSCC. 

3. Strengthening of GSCCs Margining 
Process Generally 

Since the initial approval order was 
issued. GSCC has filed a proposed rule 
change (File No. SR-GSCC-91-04) to 
implement a number of changes to its 
margining and ftinds collection 
processes that will further strengthen 
those processes.* Certain of these 
changes will complement GSCC’s 
process for mitigating the risk arising 
from guaranteeing net settlement 
positions in zeros and serve to ensure 
that this risk is minimal 


* Sccuritlet Exchange Aci Release No. 30135 
(December 31.1991). 57 FR 942- 


In view of GSCCs positive experience 
in the netting of zeros, the conservative 
nature of its margining process for zeros, 
its ability to use internal price volatility 
data to assess the adequacy of its 
margin factors for zeros, and the general 
strengthening of GSCCs margining 
process. GSCC believes that its method 
for margining zeros is an appropriate 
one and that its authority to net zeros 
should be made permanent. 

(b) The proposed rule change will help 
further GSCC’s ability to ensure orderly 
settlement in the Government securities 
marketplace by expanding the scope of 
Government securities eligible fof its 
netting system. Thus it is consistent with 
Section 17A of the Act and the rules and 
regulations thereunder. 

B. Self-ReguJatory Organization ’s 
Statement on Burden on Competition 

GSCC does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 

C. Self-Regulatory Organization's 
Statement on Cornments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 

Comments on the proposed rule 
change have not yet been solicited or 
received. Members will be notified of 
the proposed rule change and comments 
will be solicited by an Important Notice. 
GSCC will notify the Commission of any 
written comments received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing of 
Commission Action 

Sections 17A(b)(3) (A) and (F) of the 
Act require clearing agencies to have 
rules and be organized In a manner that 
will give them the capacity to facilitate 
and promote the prompt and accurate 
clearance and settlement of securities 
transactions for which they are 
responsible.* Those sections of the Act 
also require a clearing agency to have 
the capacity to assure the safeguarding 
of securities and funds in its custody or 
control, or for which it is responsible. 
The Commission believes that GSCC’s 
proposal meets these statutory 
requirements. 

GSCC has requested that the 
Commission find good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of this notice. The 
Commission believes there Is good 
cause for approving the proposed rule 
change prior to the thirtieth day after the 


« 15 US.C. 76q-l(b)(3) (A) and (F) 
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publication of this notice so as to permit 
GSCC to continue to offer netting 
services for zeros without interruption. 

GSCC's proposed rule change. File 
Number SR-GSCC-91-04, will have a 
substantial impact on GSCCs risk 
reduction programs, including various 
aspects of GSCC’s clearing fund.^ Thus 
the Commission believes it is prudent to 
complete its review process of SR- 
CSCC-01-04 before permanently 
approving this proposal. 

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary. Securities and Exchange 
Commission, 450 Fifth Street NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with (he Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission’s Public Reference Section, 
450 Fifth Street NW.. Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of GSCC. All 
submissions should refer to File No. SR- 
CSCC-92-09 and should be submitted 
by November 27.1992. 

V. Conclusion 

On the basis of the foregoing, the 
Commission preliminarily finds that 
CSCC’s proposed rule change is 
consistent with the Act and. in 
particular, with section 17A of the Act 
and the rules thereunder. The 
Commission also finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication in the Federal Register. 

is therefore ordered, pursuant to 
section 19(b)(2) of the Act.® that the 


The propoMi would: (1) Aulhonze GSCC lo use 
•own price volatUity data lo determine margin 
^ufrtmenU: (2) altow GSCC lo include in the 
^ icu laiion of a netting member's required margin 
weighted average of the netting 
»^^**^* * forward net settlement positions over the 
recent 20 business days; (3) remove the 75% 

Ml \ forward marfc allocation payments: |4) 

new standards for determining whether a 
company is qualified as an Issuer of 
o* oredll for clearing fund deposits and 
srd mark allocation payments; and f5) make 
^J^oiher changes to the margin fund collection 

^ '5 U.S.C 78s|bM2|. 


proposed rule change (life No. SR- 
GSCC-92-09) be. and hereby is. 
approved on a temporary basis through 
March 31.1993. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.^ 

Margaret H. McFarland. 

Deputy Secretary. 

!FR Doa 92-26890 Filed 11-4-92; 6 45 am| 
BtLLIMQ COOC 


(Release Mo. 34-31385; RIe No. SR-GSCC- 
92-111 

Self-Regulatory Organizations; 
Government Securities Clearing 
Corporation; Rling and Order Granting 
Accelerated Approval on a Temporary 
Basis of a Proposed Rule Change to 
Continue GSCC’s Authority To 
Maintain its Current Clearing Fund 
Formula 

October 30,1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(’’Act”),* notice is hereby given that on 
September 2,1992, The Government 
Securities Clearing Corporation 
(”GSCC”) filed with the Securities and 
Exchange Commission (’’Commission ”) 
the proposed rule change as described 
in Items I, II, and III below, which Items 
have been prepared substantially by 
GSCC. The Commission is publishing 
this notice and order to solicit comments 
from interested persons and to grant 
accelerated approval of the proposed 
rule change on a temporary basis 
through March 31,1993. 

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change would 
allow GSCC to continue to use its 
current clearing fund formula. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for. the Proposed Rule 
Change 

In its filing with the Commission, 

GSCC included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The texts of these 
statements may be examined at the 
places specified in Item IV below. GSCC 
has prepared summaries, set forth in 
Sections (A). (B), and (C) below, of the 
most significant aspects of such 
statements. 


’ 17 CFR 20030-3(81(12). 

» 15 u s e. 788(bMl) (1908). 


(A) SeJf-Reguhtory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

On April 12,1990, the Commission 
approved, on a temporary basis, until 
April 30,1992, a proposed rule change 
(SR-GSCC-09-13) that revised GSCC’s 
clearing fund formula in various 
respects, including allowing offsets of 
required margin amounts.^ 

Subsequently, the Commission approved 
the revised GSCC clearing fund formula 
on a temporary basis until October 30, 
1992.® By this filing, GSCC requests that 
such authority be made permanent or, in 
the alternative, that the Commission 
further extend, temporarily, GSCC’s 
authority to maintain its current clearing 
fund formula. 

In its April 12.1990. approval order 
(’’Approval Order”), the Commission 
noted that, ”in light of its significance to 
GSCC and its membership, the proposed 
revisions to GSCC’s Clearing Fund 
formula should be carefully monitored 
before they become a permanent 
feature” of CSCC’s Rules and 
Procedures.® The essence of the 
Commission’s concerns expressed in the 
Approval Order involved the adequacy 
of the following: (1) GSCC’s analysis of 
price volatility; (2) GSCC’s measures of 
correlation; and (3) the liquidity the 
Clearing Fund provides to GSCC during 
periods of high volatility. Each concern 
is discussed below. 

1. Analysis of Price Volatility 

The Commission stated in the 
Approval Order that GSCC should 
’’continue to consider ways to refine its 
analysis of price volatility, including 
procedures to consider the effects of 
dramatic price movements.” ® Since the 
Commission issued the Approval Order, 
GSCC has compiled nearly two-years* 
worth of its own price volatility data. 

This data base is now sufficient for use 
in assessing and monitoring the 
adequacy of its margin factors. 

GSCC continues to ensure the 
sufficiency of its margining process by 
using conservative margin factor 
criteria. In this regard, the information 
currently considered on a* quarterly 
basis by the Membership and Standards 
Committee in reviewing the sufficiency 
of GSCC’s margin factors includes: (1) 


• Securities Exchange Act Release No. 27901 
(April 12.1990). 55 FR 15055. 

• Sec Securities Exchange Ac! Release Nos. 30661 
(April 30.1092). 57 FR 19654 (approving the clearing 
fund formula through )uly 31,1992} and 31065 
(August 21.1992). 57 FR 38Z55 (approving the 
clearing fund formula ihiough October 30.1992). 

♦ Supra note 2. 

* id. 
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Historical daily price volatility data 
prepared by Carol McHntee a McGinley 
Inc. wbich looks al tbe corrent leading 
issue In each category and uses means 
plus two standard deviations and 12) 
short-term (currently, the past 90 days/ 
and long-term (currently, the past year) 
CSCC data covering mean plua two 
standard deviations and, separately, 99 
percent of alt price movements. GSCCTs 
internal and third-party price volatility 
data indicates that its margin factors are 
prudent and conservative, including on 
the long end of the maturity spectrum, 
where the greatest exposure exists for 
GSCC. 

Recently, private sector initiates m the 
govemmeiTt securities marketplace have 
arisen, such as the establishment of 
GOVPX, Inc., that have made significant 
steps toward disseminating the type of 
government securities price information 
that would benefit GSCC. fn view of this 
development. CSCC conbnoes to 
evaluate the types of third-party price 
volatility information that are available 
and the utility of such information. 

GSCC conthnies to believe, however, 
that its own data base would be the 
most accurate and meaningful source of 
price volatility data on government 
securities if GSCC could receive trade 
data from its members on a time- 
stamped basis. 

2. Measures of Correlatioa 

CSCC believes its disallowance 
percentage schedule is a conservative 
one. Currently, GSCC uses neither 
internal price data nor third-party data 
to monitor the accuracy of its 
disallowaace percentage schedule. After 
evaluating available third-party price 
volatility mforraation, however. GSCC 
will be able to determine whether and 
how to use either its internal price data 
base or a Ibird-party data source to 
monitor its disallowance percentage 
schedule. 

3. Ensuring GSCCs Liquidity Needs 

In the Approval Order, the 
Commission indicated the need for 
GSCC **to ensure that the Clearing Fund 
has sufficient liquidity, during periods of 
high volatility, to protect it from 
contingencies stemming Doiu 
participanis' daily net settlement 
obligations," * * 

GSCCs margining process helps 
ensure that G^C has sufficient 
liquidity to meet its settlement 
guarantees, even during periods of high 
volatility. Perhaps the area of greatest 
potential concern in this regard is 
forward trades, which present the 
largest exposure toGS^. GSCC 


•/tf 


believes diemai^ning process for 
forward nel settlement positions, on 
which Clearing Fund dBsposWs are taken 
and which are subject to a separate 
margm pool (the forward mark 
allocetien payment procesa)^ is 
conservative and prudent, particularly 
in light of GSCCs recent rule filing (SR- 
GSCC-91-04) that makes various 
changes to GSCCs margin and funds 
collection processes.*' 

Considering GSCCs positive 
experience to date with the revised 
Clearing Fund formula, the conservative 
nature of its margining process, the 
extent to which that process has been 
strengthened to ensure GSCCs liquidity 
posture, and its ability now to use 
internal price volatility data to access 
the adequacy of margin factors and 
correlatiens. GSCC IreKeves its Clearing 
Fund Formula is appropriate and should 
receive permanent approval. 

GSCC believes the proposed nde 
change will help further its ability to 
ensure orderly setilement in the 
government securities marketplace. 

Thus, GSCC believes the proposal is 
consistent with the requirements of the 
Act and, ia pculicular, with section 17A 
because it will promote prompt 
clearance and settlement 

(B) Seif-Regulatory Ofganizatioa 's 
Statement on Burden on Competition 

GSCC does not believe that the 
proposed rule change will have an 
impact on, or impose a burden oa 
competition. 

(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Pertidpants or Others 

Comments on the proposed rule 
change have neither been solicited nor 
received. Members will be notified of 
the proposed rule change, and comments 
will be solicited, by an Important 
Notice. GSCC will notify the 
Commission of any written comments 
received by GSCC 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commissioa Action 

The Commission believes the 
proposed rule change is consistent with 
the Act and specifically with section 


^ ScctuillM BuJiimee ActRtt«M« No. 30135 
(Di^mbor 31. MKH]. 57 FR 942. The propoeed rule 
change, among other Ihlnga. would allow GSCC to 
treat forward net aettlcment posMone for Clearing 
Fund CalculaUoa purpoeea eaaantially aa it does 
next-day aetiHng and fail net settlement obUgaliona 
The proposed rule change also would allow GSCC 
to raise the cap on its "forward mark aUocatton" 
margin amount on forward not aattlemeof positions 
from 75 percent to 100 per cent . 


17Atb){3Hf) • ^hicb requires, among 
other things, diet the rules of m deathig 
agency be designed to promote the 
prompi ax 2 d acesrate clearance and 
settlemeaf of securities ttaosactoma for 
which it ia responsible and to safeguard 
secuntiea atxi funds in its custody or 
under its connoL GSCXTs current 
Clearing Fund formula is designed to 
provide the most accurate assessment of 
the risk created by its clearing member?* 
positions and to allow GSCC to assess 
the members' clearing fund requirements 
accordingly. Thus, the proposal is 
consistent with section 17A(b)(3)fF} of 
the Act. 

GSCC has requested that the 
Commission find good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of the notice of the filing in 
the Federal Register. The Commission 
believes there is good cause for so 
approving because approval of the 
proposal on an accelerated basis will 
allow GSCC to continue to operate 
under its current Clearing Fund formula 
without interruption while the 
Commissioii completes review of a 
related filing whose approval is pending 
GSCC has filed a proposed rule change. 
SR-GSCC-91-04, that will have a 
substantial impact on GSCCs risk 
reduction program,* including various 
aspects of (3SCCs clearing fund and 
forward mark allocations. Thus the 
CommisstOB believes it is prudent to 
complete its review process of SR- 
GSCX>-91-04 before permanenlly 
approving this proposal. 

rV. Solicitation of Comments 

Interested persons are invited to 
submit %irritteD data, views, and 


■ 15 U.S.C. 78^Ub)(3MF)<19SSt. 

• FH« No. SR-CSCC-ltt-#4 would fll A»morntc 
GSCC to u»e iU own pdeo vololiUty doln (o 
determine margin rcquiremenla: (2) allow CSCC to 
include m the calculation of a netting membar'i 
required oergm deposit the weighted overnjje of the 
netttng member's farmatd net aeulementpoailion# 
over the most receal 2B bueinest days; ( 3 f remove 
the 75% Umilalion on the forward mark alkicalion 
payments: (4f establish new standards for 
determining whether e bank or tnisteempeny Is 
qualified as an issuer of letters of credit for cltaring 
fund depostls and forward mark allocation ^ ^ ^ 

payments and allow GSCC to reject a leller of credit 
from a particular institution if letters of credit 
by that institution exceed certain parameters: and 
(6) make certain other changes to the dealing fund 
by: (al Granting.CSCC the ability to increase 
clearing fund requirements in times of ojarket 
stress; (bf expanding the scope of Treasury 
securities that are eligible as clearing fund 
coltalerak (c) requiring netting members to saUiiy s 
deficiency in the clearing fund deposit on the day o* 
notificatton of the defidency; (d) requiring mamben 
to make funds-only telllcment payment by 9 
(Eastern Time), an hour earlier than previously 
required: and (e) correlating qu arterly returns ol 
excess margin with refunding periods 
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arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street NW., 
Washington. DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 

U. S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of GSCC. All 
submissions should refer to the file 
number SR-GSCC-92-11 and should be 
submitted by November 27,1992. 

V. Conclusion 

Chi the basis of foregoing, the . 
Commission preliminarily finds that 
GSCCs proposed rule change is 
consistent with the Act and in particular 
with section 17A of the Act and the 
rules thereunder. The Commission also 
finds good cause for approving the 
proposed rule change prior to the 
thirtieth day after the date of 
publication in the Federal Register. 

It is therefore ordered, pursuant to 
section 19(b)(2) of the Act.‘o that the 
proposed rule change (File No. SR- 
GCSS-92 f“ 11) be, and hereby Is, 
approved through March 31.1993. 

For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority.* * * 

Margaret H. McFarland, 

Deputy Secretary* 

|FR Doc. 92-26891 Filed 11-4-92; 8:45 amj 
COO€ tOIO-Ot-M 


IReleaM No. 34-31380; FU« No. SR-NA$0- 
^381 

Self-Regulatory Organizations; Filing 
and Immediate Effectiveness of 
Proposed Rule Change by National 
Association of Securities Dealers, Inc., 
Helatfng to Charges for Installment 
Payments of Monetary Penalties 

October 29,1992, 

Pursuant lo section 19(b)(1) of the 
^curities Exchange Ad of 1934 ("Act"). 
. ^ S 788(b)(1), notice is hereby 
»ven that on September 4,1992, the 
National Association of Securities 


*• 13 U.&C 78f(b)(2)(1988). 

17 CFR 200.3O-3(a)(12)(1992). 


Dealers, Inc. ("NASD" or "Association") 
filed %vith the Securities and Exchange 
Commission ("SEC" or "Commission") 
the proposed rule change as described 
in Items I, II, and III below, which Items 
have been prepared by the NASD.* The 
NASD has designated this proposal as 
one establishing or changing a fee under 
section 19(b](3)(A)(ii) of the Act, which 
renders the rule effective upon the 
Commission's receipt of this filing.* The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Chango 

The NASD is proposing a rule change 
to amend Schedule A to the By-Laws to 
eliminate the current service charge for 
processing installment payments of 
monetary penalties. 

II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
NASD included statements concerning 
the purpose of and basis for the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified In Item IV below. The 
NASD has prepared summaries, set 
forth in sections (A), (B). and (C) below, 
of the most significant aspects of such 
statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

Under section 11 to Schedule A of the 
By-Laws, the NASD currently assesses a 
service charge against members or 
persons associated with a member who 
file a request and are approved by the 
Association to pay on an installment 
basis monetary penalties imposed 
pursuant to Article V, section 1 of the 
Rules of Fair Practice. The service 
charge is equal to 10% of the monetary 
penalty imposed and is due and payable 
in full with the first monthly installment 
payment. The service charge helps 


» On Oclob€f 27.1992. the NASD filed 
Amendment No. 1 lo the propoecd rule change in 
order to clarify the language of the proposal. 
Specifically. Amendment No. 1 darifief the 
deacriplion of the NASD't intention to charge a 
market rate of interest on agreements providing for 
installment payments of monetary penalties. 

• The Commission considers the proposed rule 
change lo be filed on the date It is last amended. 
Therefore, the effective date of this proposed rule 
change is October 27.1992, the date on which the 
NASD fifed Amendment No. 1 to the proposal. 


defray administrative and overhead 
costs incurred by the NASD In the 
collection of disciplinary fines. 

In reviewing its procedures for 
assessing and collecting fines and 
penalties, the NASD has determined 
that substituting a negotiated agreement 
to pay an outstanding penalty which 
specifies various terms, including 
interest, would be more effective than 
the current service charge. 

The NASD is, therefore, proposing to 
eliminate Section 11 of Schedule A, 
thereby eliminating the assessment of a 
service charge on monetary penalties 
paid on an installment basis. In the 
future, agreements providing for the 
installment payment of monetary 
penalties will bear a market rate of 
interest. 

The NASD believes that the proposed 
rule change is consistent with the 
provisions of section 15A(b)(3) of the 
Act, which require that the rules of the 
Association provide for the equitable 
allocation of reasonable dues, fees and 
other charges among members. The 
NASD believes that negotiating 
agreements to pay outstanding fine 
balances will provide an enhanced 
method for collection of monetary 
penalties as well as a more appealing 
method of payment for meml^r firms 
that are party to such arrangements. 

B* Self-Regulatory Organization's 
Statement on Burden on Competition 

The NASD does not believe that the 
proposed rule change will result in any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act, as amended. 

C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members^ Participants, or Others 

Written comments were neither 
solicited nor received. 

in. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective upon filing pursuant to section 
19(b)(3)(A)(ii) of the Act and 
subparagraph (e) of rule 19b-4 
thereunder in that it constitutes a due. 
fee or other charge. 

At any time within 60 days of the 
filing of a rule change pursuant to 
section 19(b)(3)(A) of the Act, the 
Commission may summarily abrogate 
the rule change if it appears to the 
Commission that such action is 
necessary or appropriate In the public 
interest, for the protection of investors, 
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or otherwise in furtheranGe of the 
purposes of the Act. 

IV. Solidtatioo of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making wriiten submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission. 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, ail subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commis8ion* *s Public Reference Room. 
Copies of such filing wHi also be 
available for inspection and copying at 
the principal office of the NASD. All 
submissions should refer to the file 
number in the caption above and should 
be submitted by November 27,1902. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authorfty. 17 CFR 200.30-3(a)(12). 

Margaret H. McFarland, 

Deputy Secretory, 

\VR Dfic. 92-26803 Filed 11-4-92: 8:45 amf 
MUiNQ COOf ttie-ei-M 


IReieaae Mo. 34-31386; FHe Na SR-NYSE- 
92-30) 

Setf-Regutetory Organlzatk>fis; FiHng 
and Order Granting Accelerated 
Approval of Proposed Rule Change by 
New York Stock Exchange, Inc. 
Relating to Extension of the 
Effectiveness of AuxlUary Closing 
Procedures for Expiration Fridays for 
an Additional Year 

October 30.1992 

Pursuant to section lOfbUl) of the 
Securities Exchange Act of 1934 f'Act"), 
15 U.S.C. 788(b)(1), notice is hereby 
given that on O^ber 8.1991. the New 
York Slock Exchange (“NYSE’^ or 
''Exchange'*] filed with the Securities 
and Exchange Commission 
("Commission”) the proposed rule 
change as described in Items I and II 
below, which Items have been prepared 
by the self-regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Exchange seeks to extend, until 
October 31.1993, the pilot for auxiliary 
closing procedures utilized on 
"expiration Fridays” * for market-at-the- 
close ("MOC") orders associated with 
the expiration and settlement of stock 
index futures, stock index options, and 
options on stock.index futures.* The 
NYSE has requested accelerated 
approval of the proposed role change In 
order to allow the pilot program to 
continue without interruption. 

II. Solf-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for. the Proposed Rule 
Change 

In Its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the places specified in Item 111 below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections A. B. and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose oft and 
Statutory Basis for, the Proposed Rule 
Change 

(a) Purpose 

Since September 1986, the Exchange 
has utilized auxiliary closing procedures 
on days when stock index futures, stock 
index options and options on stock 
index futures expire or settle 
concurrently. Since November, 1988, the 
Exchange has used these auxiliary 
closing procedures for each monthly 
expiration Friday. These procedures 
currently require the entry by 3 p,m. of 
all MOC ortkrs in positions relating to 
any strategy Involving any derivative 
index product The procedures also 


' Expiration PVidHy ta tha one trading day each 
montli when tHxk htdex fotaree. stock Index 
optkma and opttona on stock index fdtores cxpiFe or 
setde concurrently. 

■ Theae procedures were iniUeUy approved by the 
Commisaton on a pHot basis for a one-year period 
beginning In November. 1968 and extending through 
October. 1969. The pilot haa since been extended 
each year between October 1969 through October. 
1992 on a one yeer pilot beeia. See Securitiea 
Exchange Act Raieeae Nos. 26293 (November 17. 
19681. S3 FR 47S80t No. 2b40B (December 29.1986). 54 
FR 343 (upproviiit Pile No. SR-NYS&66-37h No. 
27446 (November W. IfliSk 54 FR 48343 (approvtag 
File Nol Sa-NYSC-aa-aSl. No. 26564 iOctober 22. 
1990). 55 FR 43427 (approving File No. SR-NYSErPQ- 
49): nod (40.28871 (October 28,1981), 56 FR 30094 
(approving File No. S»-NYSK-91-3n (*1981 
A^roval Order*'). 


require the specialist to make public 
MOC order imbalances of 50,000 shares 
or more in the so-called "pilot stocks" as 
soon as possible alter 3 pjii. and then 
again after 3:30 p.m. and 3:45 p.in.* Any 
MOC orders in the pilot stocks entered 
after 3 p.m. must offset a published 
imbalance and must not liquidate a 
position relating to a strategy involving 
any derivative index product. The 
procedures prohibit the cancellation or 
reduction of any MOC order in any 
stock after 3:45 p.m. except in cases of 
legitimate error.* 

The Commission granted approval of 
the pilot period for the closing 
procedures discussed above on 
December 29.1988, and has renewed the 
extension of the pilot through October 
28.1991.*^ At the time these procedures 
were originally filed, the Exchange 
hoped that during the pilot year all 
options and futures markets would base 
the settlement price of their derivative 
products on the opening, rather than on 
closing. Exchange prices. 

As the settlement price of certain 
derivative products continues to be 
based on closing NYSE prices, the 
Exchange believes it Is appropriate to 
extend the pilot program for ati 3 dliar>' 
closing procedures on expiration Fridays 
for anothfi* year. These procedures have 
proven to be an effective means of 
reducing some of the excess market 
volatility which may result from entering 
MOC orders related to trading strategies 
involving index derivative pnoducts. 
Accordingly, the Exchange is seeking at 
this time to continue to use these 
procedures on expiration Fridays. 

The Exchange continues to believe, 
however, that concerns about excess 
market volatility that may be associated 
with the expiration or settlement of 
derivative index products would be 
most appropriately addressed if the 
expiration or settlement value of all 
such products were based on the NYSE 
opening rather than the closing price on 
the last business day prior to the 
expiration or settlement of the product. 


» The * pilot slocks * are ihe Wty highest 
capitalized Standard & Poor’s 500 stocks and any 
co m ponent stocks hi the Maior Market Index wmen 
are not iododed in Ihe Rrsl gnmp, 

* The prohibttton of caocolhng MOC orders to 
pilot stocks on expiration Fridays after 3.45 p m 
was first approved on a temporary besis for 
utihzatioa on the April lA 1902 expiraiion Friday 
only. See Securilles Fjcchange Act Release ^ 
30570 (April lU T992). 57 FR 1339 ? (notice of filing 
and order granting partial acceferated approval ot 
File No. SR-NYSE-flZ-GiV The pcoMbilion waf 
permanently added to expitaliim Fnday cloaing 
procedures as of May. 19^ See Securities 
Exchange Act Release No. 30680 (May 8.1992K 5? 
FR 20720 (approving File No. SR-NVSB-92-09^ 

* See note 2, supra. 
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(b) Statutory Basis 

The basis under the Act for this 
proposed rule change is section 6(bK5l, 
which requires that rules of the 
Exchange be designed to prevent 
fraudulent and manipulative acts and 
practices, to promote just and equitable 
prindpies of trade, to remove 
impediments to and perfect the 
niechaaism of a free and open market 
and, in general, to protect investors and 
the public interest. 

B. Self'Regukilory Organization's 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self’ReguIatory OigaalzaUon's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members. Participants or Others 

The Exchange has neither solicited 
not received written comments on the 
proposed rule change. 

III. Soluatattoo of Comments 

Interested persons arc invited to 
submit %vritten data, views and 
iirgomeiils concerning the foregoing. 

Pt rsons making written submissions 
should file six copies thereof with the 
SrcreUtt]!, Securities and Exchange 
Commission, 450 Fifth Street. NW.. 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
( ’inmufiicatiooa relating to the proposed 
rule change between the Commission 
and any p^on. other than those that 
may be withheld fhun the public in 
Hccordance with the provisions of 5 
U.SXL 552, will be available for 
inspectimi and copying at the 
Commission's Public Reference Section, 
450 Fifth Street NW.,. Washington, DC 
^549. Copies of such filing will also be 
available for inspection and copying at 
the pi^ipe) office of the NYSE. All 
siibmissioiis should refer to File No. SR- 
NYSE-TO-30^ and should be submitted by 
November 27,1992. 

IV, Conunission's Findings and Order 
Granting Accelerated Approval of 
Pniposed Rule Change 

The Commission finds that the 
NYSFs prop^al to extend the 
expiration Friday procedures is 
^nsisteni with requirements of the 
Act and the rules and regulations 
’nereOT^applicaWc to a national 
securities exchange. As previously 
noted, the MOC procedures described 


herein have been utilized on previous 
quarterly expirations dating back to 
Septem^ 1986 and on monthly 
expirations on a pilot basis since 
November 1988. These procedures were 
part of efforts by the Commission and 
the self-regulatory organizations to 
address stock market volatility 
associated with the expiration of index 
derivative products traded in 
conjunction with stocks as part of index 
derivative instrument tradi^ strategies. 

In our 1991 Approval Order, the 
Commission extended this pilot program 
for one year and requested that the 
NYSE provide the Commission with 
specific data by July 31,1992, detailing 
the NYSCs experience with the pilot 
program and containing an analysis of 
the effectiveness of the expiration 
Friday procedures hi reducing volatility. 
Specifically, the Commission requested 
data covering expiration Fridays from 
October 1991 through June 1902. The 
Commission requested that the report 
include: 

(1) The names of the pilot stocks and 
the imbalance (if any) at 3:30 p.m. and at 
the close for those stocks that had an 
imbalance of MOC orders of 50.000 
shares or more at 3 p.m.; 

(2) The names of the stocks and the 
imbalance (if any) at the close for those 
stocks (hat did not have an imbalance at 
3 p.m., but. due to cancellations, had 
imbalances of 50,000 shares or more at 
3:30 p.m.: 

(3) For those stocks with an imbalance 
of 50.000 shares or more at 3 or 3:30, the 
names of the slocks where the 
imbelance changed from one side of the 
market (sell or buy) to the other side 
(buy or sell) due to cancellations of 
MOC orders; 

(4) For all pilot stocks, all MOC order 
imbalances (of any size) as of 4 pan.: 

(5) The change in price of the closing 
transactions from the previous trade for 
all pilot stocks; 

(6) The change in price of the closing 
transactions from the price of 
transactions at 4 p.m. (if there were no 
transactions precisely at 4 p.m., die 
NYSE was to use the price from the 
transaction effected closest ki time to 4 
p.m.) for all pilot slocks; and 

(7) For ea^ pilot stock, the number of 
sham in MOC orders submitted by 3 
p.m. that were canceled for any reason 
prior to the close. 

The NYSE submitted its report to the 
Commission on October 22.1992.^ The 


* S«e letter from Robert McSweeney. Senior Vice 

President. Market Surveillance. New York Stock 
Exchange. Inc. to Sharon Lawson. Eaq.. Aaststanl 
Director, Division of Market Regulati^ Secuhtiee 
and Exchange Commission, dated October 21,1092. 


NYSE report discusses the MOC 
changes in procedures tiiat were put into 
effect in April 1992. which prohibit 
cancellations or reductions of MOC 
orders (except for errors) after 3:45 pjn. 
The NYSE report states that the average 
number of shares on imbalance at the 
dose for the five months prior to April 
1992 was 2,991.000. while the average 
imbalance for April through June 1992 
was 2.418.100 (equalling 19% lower in 
the months where MOC order 
cancellations were prohibited after 3:45). 

The report also describes market 
volatility on the November 15.1991 
expiration Friday. The report states that, 
while the Dow Jones Industrial Average 
(“DJIA**) deefmed 120.31 pomts that day, 
with much of (he decline occurring in the 
final two hours of trading, only sixteen 
pilot stocks had a decline in the total 
sell MOC imbalances between 3:30 and 
the close, with some of the reductions 
significant in size. The report also 
describes overall volatility during the 
period studied in terms of the average 
change in price from the last regular 
way trade to the closing trade in the 
pilot stocks. The NYSE reports that price 
volatility averaged .165 point per pilot 
stock over the period storied. 

Finally, the I^SE reports (hat its 
review of expiration Fridays shows a 
consistent pattern of reductions in buy 
or sell imbalances from 3 pjn. and 3:30 
pjn. to the dose. More specifically, the 
NYSE states that over 3,8 million shares 
(an average of over 425,000 shares per 
month) were entered on the opposite 
side for pilot stocks that had published 
imbalances after 3:30 and 3:45 p.m. 

The Commission continues to believe 
that, by requiring early submission of 
MOC orders and disseminating 
imbalances, the NYSE should be able to 
attract contra-side interest to help 
alleviate imbalances caused by the 
liquidation of stock positions related to 
index derivative product trading 
strategies. In this regard, the deta 
submitted by the NYBE indicates that 
the MOC procedures have worked 
relatively well and may have resulted in 
more orderly markets at the dose of 
expiration Fridays. As long as some 
index derivative products continue to 
expire based on dosing stock prices on 
expiration Fridays, the Commission 
agrees with the NYSE that such 
procedures are necessary to provide a 
mechanisni to handle the large 
imbalances that can be engnidered by 
firms unwinding index derivative 
related positiooa. Thus, the Commission 
is extex^og the NYS£*8 auxiliary 
closing procedures for expiration 
Fridays for an additional year. During 
this time, the Commission expects the 
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Exchange to continue to evaluate 
whether the expiration Friday 
procedures have been effective in 
reducing excess volatility on expiration 
Fridays and requests the NYSE to 
submit a report evaluating the pilot 
providing the same information 
previously requested, as described 
above. 

Although the Commission believes 
that the information supplied by the 
NYSE to date is helpful in determining 
the potential benefits of the pilot 
program, the Commission is requesting 
additional information in order to 
review more fully the effects of the pilot 
on volatility. In addition to the 
information outlined above, the report 
should include: (1) The change in the 
D]IA at the dose on each expiration 
Friday; (2] opening prices and daily 
trading ranges of the pilot stocks on 
expiration Fridays, as well as the 
following Mondays: (3) price volatility 
as measured by the change in price from 
the last regular way trade to the closing 
price, including historical data analyzing 
price volatility at the close prior to the 
implementation of the prohibition on 
cancelling MOC orders after 3:45 and 
the other MOC procedures. 

The NYSE should provide the 
Commission with its report and 
analysis, no later than June 1,1993, 
which should include data for expiration 
Fridays through March, 1993. The 
Commission also is requesting a follow- 
up report that would analyze the 
expiration Fridays from April through 
lune, 1993. This should be submitted no 
later than July 31,1993.^ In addition, the 
NYSE should submit a proposed rule 
change no later than July 31,1993 
requesting either an extension of the 
procedures for an additional year or 
permanent approval of the expiration 
Friday auxiliary closing procedures. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof. 
This will permit the procedures to 
continue on an uninterrupted basis, and 
will allow the Exchange to apprise 
interested parties of the procedures* * 
extension in advance of the November. 
1992 expiration. In addition, the 
procedures proposed here are the 
identical procedures utilized by the 
NYSE on earlier expirations, and are 


^ The CommiMion notes that this request (or 
information Is not exclusive and that the NYSE 
should add any additional data and analysis to the 
report in order to assess the effectiveness of the 
procedures In reducing excess market volatility on 
expiration Fridays. 


intended to reduce excessive market 
volatility at the close.* 

H is therefore ordered, pursuant to 
section 19(b)(2) • that the proposed rule 
change is hereby approved. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.*® 

Margaret H. McFarland, 

Deputy Secretary. 

(FR Doc. 92-26887 Filed 11-4-92; 8:45 am] 
BtUIMQ COOC fOia-OI-M 


(Release No. 34-31379; File No. SR-OCC- 
92-23] 

Self-Regulatory Organizations; The 
Options Clearing Corporation; Filing of 
a Proposed Rule Change Relating to 
inclusion of the Wilshire Small Cap 
Index in the Cross-Margin Agreement 
With the Board of Trade Clearing 
Corporation 

October 29.1992. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 
(“Act**),* notice is hereby given that on 
September 4.1992, The Options Clearing 
Corporation (“OCC**) filed with the 
Securities and Exchange Commission 
(**Commis8ion**) the proposed rule 
change as described in Items 1,11, and 111 
below, which Items have been prepared 
primarily by OCC The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

I. Self-Regulatory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change would 
permit OCC to cross-margin options on 
the Wilshire Small Cap Index 
(“Wilshire**) with the futures and the 
options on the futures on the Wilshire. 

II. Seif-Regulatory Organization's 
Statement of the Purpose of. and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, OCC 
included statements concerning the 
purpose of and basis for the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. OCC 
has prepared summaries, set forth in 


* No comments were received on the proposed 
rule change which implemented these procedures, 
nor on the proposed rule changes whi<^ extended 
these proc^urcs through October. 1992 (see note 4. 
$uproY 

* 15 U.S.C 76s(bH2) (1988). 

»• 17 CFR 200.30-3(aMl2) (1991). 

* 15 u s e 7aa (1986). 


section A, B, and C below, of the most 
significant aspects of such statements. 

A. Self-Regulatory Organization's 
Statement of the Purpose of and 
Statutory Basis for, the Proposed Rule 
Change 

The purpose of the rule change is to 
allow OCC to add a new index to the 
List of “Eligible Contracts*** includable 
in cross-margining accounts subject to 
the Cross-Margining Agreement 
between OCC and the Board of Trade 
Clearing Corporation (“BOTCC*').* The 
additional Eligible Contracts would 
consist of all options on the Wilshire, 
which are proposed for trading on the 
Pacific Stock Exchange (“PSE“) and will 
be cleared by OCC, and all futures and 
options on the futures on the Wilshire 
that are proposed for trading on the 
Board of Trade of the City of Chicago 
and will be cleared by BOTCC. 

The options on the Wilshire, the 
Wilshire futures, and the options on the 
Wilshire futures are in the same class 
group since the underlying is the same 
index. Accordingly, OCC and BOTCC 
have agreed to allow these contracts to 
be cross-margined against each other. 
OCC anticipates, however, that the 
Wilshire class group will be in a 
separate product group by itself and. 
therefore, will not be cross-margined 
with the broad-based group.^ 


* The List of Eligible ConUacIi is set forth as 
exhibit A to the OCC/BOTCC Crost-Marginin^; 
Agreement. Currently, the Eligible Contracts cleared 
through OCC are pul and call options on the SsP 
100 Index, SSP 500 Index, Major Market Index. New 
York Stock Exchange Composite Index. Financial 
News Composite Index, and Institutional Index. The 
Eligible Contracts cleared through BOTCC are 
futures on the Major Market Index and put and call 
options on the futures on the Major Market Index 

On April 23.1992. OCC filed Pile No. SR-OCC- 
92-12, requesting Commission approval for 
Inclusion of options and futures on foreign 
currencies to the List of Eligible Contrsets. Pursusnl 
to a request by OCC that Tiling is still pending st 
the Commission. Should File No. SR-CiCC-92-23 be 
approved prior to File No. SR-OCC-92-12, foreign 
currencies would nevertheless not be subjecl to 
cross-margining until File No. SR-OCC-92-12 is 
approved. 

* The OCC/BOTCC Cross-Margining Program 

was onginally approved in Securities Exchange Act 
Release No. 298W (November 8,1991). 56 FR 58660 
(File Na SR-OCC-91-07|. 

< OCC and BOTCC will both be reviewing then 
existing contracts to determine whether any of them 
can be placed in the same product group with the 
Wilshire. Should OCC decide to include the 
Wilshire class group in a broader product group or 
decide to include any existing contract in the 
Wilshire product group so that the Wilshire 
contracts can be cross-margined with other Eligible 
Contracts. OCC prior to inclusion, will submit a 
section 19(b) proposed rule change to the 
Commission for approval. 
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OCC believes that the propc 
change is consistent with the p 
and requirements of section 17A ot the 
Ad ^ b^aitse il expands the List of 
Eligible Contract for OCC/BOTCC 
crost-margining program thereby 
hel(Mn^ to make the national system for 
the clearance and settlement cd 
sectifilies hansactions more effident 
and cost-effective. 

B. Self-Regufatory Organization's 
Statement on the Burden on Competition 

OCC does not believe that the 
proposed rule change would impose any 
biirdea on competition. 

C Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments were not and are 
not intended to be solicited with respect 
to the proposed rule change* and none 
have been received. 

Ill Data of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within thirty-five days of the date of 
publication of this notice in the Federal 
Kegisler or within such longer period (t) 
AS the Commisskm may designate up to 
ninety da)^ of siich date if it finds such 
long^ period to be appropriate and 
publishes its reasons for so finding or pi) 
as to which the seif-rcgufatoiy 
organfeation consents, the Commission 
will: 

(A) By order approve the proposed 
rule change or 

(B) institute proceedings to determine 
whether the proposed rule change 
should be disapproved^ 

iV, Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
^crstaiy. Securities and Elxchange 
Commissioo. 450 Fifth Street, NW., 
Washing, DC 20549. Copies of the 
submission* ail subsequent amendments, 
all written statements with respect to 
me proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
nite change between the Commission 
and any person, other than those that 
njay be withheld from the public in. 
uccurdaocawith the provisions of 6 
y*S.C. 552, will be available for 
inspection and copying in the 


• 's u.s.a Twt^i (teas). 


Commisston't Public Reference Section* 
450 Fifth Street. NW.. Washington, DC 
20549. Copies of such filing wilt also be 
available for inspection and copying at 
the principal office of the above- 
referenced self-regulatory organization. 

All submissions should refer to File 
No. SR-OC092-23 and should be 
submitted by November 27* 1992. 

For the Commission by the Division of 
Market Regulation, pursuant to 
delegated authority. 

Margaret H. McFarland. 

Deputy Secretary. 

IFR Doc. 92-2B8D4 Filed 11-4-92; S:45 amj 
BILLINO CODE aaiO-OI-M 


DEPARTMCNT OF STATE 
[Public Notice 1714] 

PubUc Information Collection 
Requirement Submitted to 0MB for 
Review 

agency: Department of State. 

ACTION: The Department of State has 
submitted the following public 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of loaa 44 
U.S.C chapter 35. 

summary: The regulations of the 
Im migr ation and Naturalization Service 
(8 CFR 211.1)' establish condilions under 
which an immigrant alien may return to 
an unrelinquished lawful permanent 
residence in the United States without 
an immigrant visa. Aliens not covered 
by these regulations must obtain a 
special Immigrant visa as a returning 
resident under DMA section 
101(a)(27KAh 6 U.S.C. ll(n{all27)(A). 

The proposed information collection is 
necessary to enable Department of State 
consular officers to efficiently determine 
the eHgibtlity of an alien applicant for 
special immigrant classification as a 
returning resident. The following 
summarizes the mformatipn collection 
proposal submitted to OMB: 

Type of request— New, 

Originating office—Bureau of 
Consular Affairs. 

Title of information collection — 
Appheation to Determine Returning 
Resident Status. 

Frequency —On occasion. 

Form A^o.—DSP-117. 

Respondents —Lawful permanent 
resident aliens who wish to apply for 
returning resident status. 

Estimated number of respondents — 
2.500. 

Average hours per response —30 
minutes. 


Total estimated burden hours —^1,250 
Section 3504(h) of Public Law 96-511 
does not apply. 

ADDITIONAL INFORMATION OR 
COMMENTS: Copies of the proposed 
forms and supporting documenia may be 
obtained fnxn Gail). Cook* (202) 647- 
3538. Comments and questions should 
be directed to (OMB) Un Lin. (202) 395- 
7340. 

Dated: October 23,1982. 

Anthony C£. Qualnton, 

Assistant Secretary for Diplomatic Security. 

[FR Dbc. 92-20795 Filed 11-4-92: 0:45 am) 
BtUJNQ CODE 4710-2441 


Office of the Under Secretary for 
Political Affaire 

(Public Notice 1715) 

Determination to Waive the Transfer 
of Foreipn Assistance Funds Under the 
Rshermen'e Protective Act 

Pursuant to the authority vested in me 
by Executive Order 11772 and 
Delegation of Authority 193, as amended 
by Delegatfon of Authority 193-1,1 
hereby certify that it is in the national 
interest not te transfer to the account 
established in the Treesixry pursuant to 
section 7fc)' of the Fishermen's 
Protective Act (22 U.S.C 1977(c)) or to 
the Fishermen^s Protective Fund 
established by section 9 of the 
Fishermen's Protective Act (22 U.S.C. 
1979) funds from the Foreign Assistance 
Act of 1961. as amended, programmed 
for Western Samoa or any funds which 
might be programmed for Western 
Samoa, in the aggregate amount of 
$100,300. This amount is equal to the 
amount of previously imreported 
payments and certifications made prior 
to September 31.1992. which have been 
reimbursed by the Secretary of State for 
fishing boat seizures by Western Samoa 
in accordance with section 3 of the 
Fisherman's Protective Act. 

This determination* which satisfies 
the requirements of section 5(b) of the 
Fishennen's Protective Act (22 U.S.C. 
1975(b)]* shall be reported to the 
Congress immediat^y and shall be 
published in the Federal Register. 

Dated: October 20.1992. 

Arnold Kanter, 

Under Secretary ofState for Political Affairs,. 

(FR Doc. 92-26800 FHed 11-4-02: 8:45 am] 
BtLUNQ CODE 4710-1441 
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DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

Aviation Rulen>aking Advisory 
Committee, General Aviation 
Operations SubcommKtee; Meeting 

AGEHCV: Federal Aviation 
Administration (FAA), DOT. 

action: Notice of meeting. 

summary: The FAA is issuing this 
notice to advise the public of a meeting 
of the Federal Aviation Administration 
General Aviation Operations 
Subcommittee of the Aviation 
Rulemaking Advisory Committee. 

DATES: The meeting will be held on 
November 23.1992. at 10 a.m. 

ADDRESS: The meeting will be held at 
the Aircraft Owners and Pilots 
Association. 500 E Street. SW., Suite 920. 
Washington. DC. 

FOR FURTHER INFORMATION CONTACT: 

Mr. Ron Myres, Executive Director, 
General Aviation Operations 
Subcommittee, Flight Standards Service 
(AFS-850), 800 Independence Avenue. 
SW.. Washington, cic 20591, telephone: 
(202) 267-6150; FAX: (202) 267-5230. 

SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2) of the Federal 
Advisory Committee Act (Pub. L 92-463; 
5 U.S.C. App. II), notice is hereby given 
of a meeting of the General Aviation 
Operations Subcommittee to be held on 
November 23.1992, at the Aircraft 
Owners and Pilots Association. 500 E 
Street. SW., Suite 920, Washington, DC. 
The agenda for this meeting will include 
progress reports from the IFR Fuel 
Reserve. Definition of Emergencies. 
Operations over the High Seas, 

Minimum Safe Operating Altitude, and 
Experimental/Restricted Category 
Operations Working Groups. 

Attendance is open to the interested 
public but may be limited to the space 
available. The public must make 
arrangements in advance to present oral 
statements at the meeting or may 
present written statements to the 
committee at any time. Arrangements 
may be made by contacting the person 
listed under the heading “FOR further 
INFORMATION CONTACT.’* 

Issued in Washington. DC. on October 29. 
1992. 

Ron Myres, 

Executive Director, General Aviation 
Operations Subcommittee. A viotion 
Rulemaking Advisory Committee. 

|FR Doc. 92-26892 Filed 11-4-92; 8:45 am) 
BILLING cooe 4fie-13-M 


Federal Highway Administration 

State Route 68; Environmental Impact 
Statement Monterey County, CA 

agency: Federal Highway 
Administration (FHWA). DOT. 
action: Notice of intent. 

sumnury: The FHWA is issuing this 
notice to advise the public that an 
Environmental Impact Statement will be 
prepared for a proposed highway project 
in Monterey County, California. 

FOR FURTHER INFORMATION CONTACT. 
John Schultz, Chief. District Operations 
(A), Federal Highway Administration, 
P.O. Box 1915, Sacramento, California 
95812-1915—Telephone (916) 551-1314. 
SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
California Department of 
Transportation, will prepare an 
Environmental Impact Statement (EIS) 
on a proposal to make improvements to 
California State Route 68 (SR-68], in 
Monterey County, between Post Mile 
3.97 and Post Mile 14.68, a distance of 
approximately 11 miles. 

This project proposes to study several 
alternatives to alleviate traffic 
congestion along an 11-miie portion of 
SR-68. commonly called the Monlerey- 
Salinas Highway. The existing facility 
was built in 1930 as a twodane rural 
arterial. In the 1970s and 1980s. 
intersection improvements were made 
and additional turning lanes, bus 
pullouts and traffic signals were added. 
Existing traffic volumes are 
approximately 18,000 to 22.000 vehicles 
per day with a level of service F (forced 
flow operations at low speeds) during 
the A.M. and P.M. peak hours. There is a 
need to improve traffic conditions as 
well as limit access to SR-68. A 
comparison of existing 1990 and future 
2010 traffic data shows a marked 
increase in projected traffic volumes in 
SR-68. 

The alternatives to be investigated in 
the environmental document include a 
No-Build Alternative, a Transportation 
Systems Management Alternative, In 
Corridor Alternative, and South Fort 
Ord Alternative. 

The In Corridor Alternative 
predominantly maintains the existing 
alignment except for a 3.7 mile section 
diverted slightly to the north and 
parallel to SR-68. The In Corridor 
Alternative will be analyzed as a 4-6 
lane conventional highway, a 6-8 lane 
expressway, and a 4-6 lane freeway. 
The South Fort Ord Alternative 
proposes realignment of 7.1 miles of SR- 
68 between the junction of SR-218 and 
the Toro Park Interchange; realigning 
this portion to the north will have SR-68 


going through the south part of the Fort 
Ord Military Reservation. 

Letters describing the proposed action 
and soliciting comments will be sent to 
appropriate Federal, State, and local 
agencies, to private organizations and 
citizens who have previously expressed 
or are known to have interest in this 
proposal. A scoping meeting will be held 
in late October 1992 and a series of 
public meetings are proposed prior to 
the public hearing planned for Spring 
1994. Public notice will be given of the 
time and place of meetings and bearing 
The Draft EIS will be available for 
public and agency review and commeni. 
prior to the public hearing. 

To ensure that the full range or issues 
related to this proposed action are 
addressed and all significant issues are 
identified, comments and suggestions 
are invited from all interested parties. 
The views of agencies which may have 
knowledge about historic resources 
potentially affected by the proposal or 
interest in the effects of the proposal on 
historic properties are specifically 
solicited. Comments or questions 
concerning this proposed action and the 
EIS should be directed to the FHWA at 
the address provided above. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research. 
Planning and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 
Federal programs and activities apply to this 
program.) 

Issued on: October 13.1992. 

John Schultz, 

Chief, District Operations (A), Sacramento. 
California. 

(FR Doc, 92-28881 Filed 11-4-92; 8:45 am| 
BILLING COOC 


National Highway Traffic Safety 
Administration 

(Docket No. 92-37; Notice 2] 

Determination That Nonconforming 
1990 Mercedes-Benz 230E Passenger 
Cars Are Eligible for Importation 

agency: National Highway Traffic 
Safety Administration (NHTSA). DOT. 
action: Notice of determination by 
NHTSA that nonconforming 1990 
Mercedes Benz 230E passenger cars are 
eligible for importation. __ 

summary: This notice announces the 
determination by NHTSA that 1990 
Mercedes Benz 230E passenger cars not 
originally manufactured to comply with 
all applicable Federal motor vehicle 
safety standards are eligible for 
importation into the United States 
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because they are substantially similar to 
a vehicle originally manufactured for 
importation into and sale in the United 
States and certified by its manufacturer 
as complying with the safety standards 
(the 19^ Mercedes Benz 300E), and they 
are capable of being readily modified to 
conform to the standards. 

OATES: The determination is effective as 
of November 5,1992. 

FOR FURTHER INFORMATION CONTACT: 
Ted Bayler, Office of Vehicle Safety 
Compliance. NHTSA (202-366-5306). 

SUPPLEMENTARY INFORMATION: 

R^ckground 

Under section 108(c)(3)(A)(iJ of the 
National Traffic and Motor Vehicle 
Safety Act (the Act), 15 U.S.C. 
1397(c)(3)(A)(i), a motor vehicle that was 
not originally manufactured to conform 
to all applicable Federal motor vehicle 
safety standards shall be refused 
admission into the United States on and 
after January 31.1990. unless NHTSA 
has determined that— 

(I) the motor vehicle is * * * substantially 
similar to a motor vehicle originally 
manufactured for importation into and sale in 
the United States, certified under section 114 
|of the Act), and of the same model year 
* * * as the model of the motor vehicle to be 
compared, and is capable of being readily 
modified to conform to all applicable Federal 
motor vehicle safety standards * * *. 

Petitions for eligibility determinations 
may be submitted by either 
manufacturers or importers who have 
registered with NHTSA pursuant to 49 
CFR part 592. As specified in 49 CFR 
593.7, NIfTSA publishes notice in the 
Federal Register of each petition that it 
receives, and affords interested persons 
an opportunity to comment on the 
petition. At the close of the comment 
period. NHTSA determines, on the basis 
of the petition and any comments that it 
has received, whether the vehicle is 
eligible for importation. The agency then 
publishes this determination in the 
Federal Register. 

Champagne Imports Inc. of Lansdale, 
Pennsylvania (Registered Importer No. 

R 9(MX)9) petitioned NHTSA to 
determine whether 1990 Mercedes Benz 
pOE passenger cars are eligible for 
importation Into the United States. 
^’irrSA published notice of the petition 
on August 7.1992 (57 FR 35000) to afford 
an opportunity for public comment. The 
reader is referred to that notice for a 
thorough description of the petition. No 
‘ ommenU were received in response to 
he notice. Based on its review of the 

NT^rro submitted by the petitioner, 

riTSA has determined to grant the 
petition. 


Vehicle Eligibility Number for Subject 
Vehicles 

The importer of a vehicle admissible 
under any final determination must 
indicate on the form HS-7 
accompanying entry the appropriate 
vehicle eligibility number indicating that 
the vehicle is eligible for entry. VSP #19 
is the vehicle eligibility number assigned 
to vehicles admissible under this notice 
of final determination. 

Final Determination 

Accordingly, on the basis of the 
foregoing. NHTSA hereby determines 
that a 1990 Mercedes Benz 230E (Model 
ID 126.0213] is substantially similar to a 
1990 Mercedes Benz 300E (Model ID 
126.030) originally manufactured for 
importation into and sale in the United 
States and certified under section 114 of 
the National Traffic and Motor Vehicle 
Safety Act. and is capable of being 
readily modified to conform to all 
applicable Federal motor vehicle safety 
standards. 

Authority: 15 U.S.C. 1397(c)(3) (A)(i)(I) and 
(C)(ii): 49 CFR 593,8; delegations of authority 
at 49 CFR 1.50 and501.a 

Issued on: October 30.1992. 

William A. Boehly, 

Associate Administrator for Enforcement. 

(FR Doc. 92-26842 Filed 11-4-92; 8:45 am| 

BtLUMQ CODE 4S10-SS-M 


(Docket No. 92-39; Notice 2) 

Determination That Nonconforming 
1989 Mercedes-Benz 230E Passenger 
Cars Are Eligible for Importation 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 

ACTION: Notice of determination by 
NHTSA that nonconforming 1989 
Mercedes Benz 230E passenger cars are 
eligible for importation. 

SUMMARY: This notice announces the 
determination by NHTSA that 1989 
Mercedes Benz 230E passenger cars not 
originally manufactured to comply with 
all applicable Federal motor vehicle 
safety standards are eligible for 
importation into the United States 
because they are substantially similar to 
a vehicle originally manufactured for 
importation into and sale in the United 
States and certified by its manufacturer 
as complying with the safely standards 
(the 1989 Mercedes Benz 290E), and they 
are capable of being readily modified to 
conform to the standards. 

OATES: The determination is effective as 
of the date of its publication In the 
Federal Register. 


FOR FURTHER INFORMATION CONTACT: 

Ted Bayler, Office of Vehicle Safety 
Compliance, NHTSA (202-366-5306). 

SUPPLEMENTARY INFORMATION: 

Background 

Under section 108(c)(3)(A)(i) of the 
National Traffic and Motor Vehicle 
Safety Act (the Act), 15 U.S.C. 
1397(c)(3)(A)(i), a motor vehicle that was 
not originally manufactured to conform 
to all applicable Federal motor vehicle 
safety standards shall be refused 
admission into the United States on and 
after January 31.1990, unless NHTSA 
has determined that 

(I) the motor vehicle U * * * substantially 
similar to a motor vehicle originally 
manufactured for importation into and sale in 
the United States, certified under section 114 
[of the Act], and of the same model year 
• • * as the model of the motor vehicle to be 
compared, and is capable of being readily 
modified to conform to all applicable Federal 
motor vehicle safety standards * * * 

Petitions for eligibility determinations 
may be submitted by either 
manufacturers or importers who have 
registered with NHTSA pursuant to 49 
CFR part 592. As specified in 49 CFR 
593.7, NHTSA publishes notice in the 
Federal Register of each petition that it 
receives, and affords interested persons 
an opportunity to comment on the 
petition. At the close of the comment 
period, NHTSA determines, on the basis 
of the petition and any comments that it 
has received, whether the vehicle is 
eligible for importation. The agency then 
publishes this determination in the 
Federal Register. 

Champagne Imports Inc. of Lansdale. 
Pennsylvania (Registered Importer No. 
R-90-009) petitioned NHTSA to 
determine whether 1989 Mercedes Benz 
230E passenger cars are eligible for 
importation into the United States. 
NIfTSA published notice of the petition 
on August 7.1992 (57 FR 34999) to afford 
an opportunity for public comment. The 
reader is referred to that notice for a 
thorough description of the petition. No 
comments were received In response to 
the notice. Based on Its review of the 
information submitted by the petitioner. 
NHTSA has determined to grant the 
petition. 

Vehicle Eligibility Number for Subject 
Vehicles 

The importer of a vehicle admissible 
under any final determination must 
indicate on the form HS-7 
accompanying entry the appropriate 
vehicle eligibility number indicating that 
the vehicle is eligible for entry. VSP #20 
is the vehicle eligibility number assigned 
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to vehicles admissible under this notice 
of final determination. 

Final Determination 

Accordingly, on the basis of the 
foregoing. NHTSA hereby determines 
that a 1989 Mercedes Benz 230E (Model 
ID 126.023) is substantially similar to a 
1989 Mercedes Benz 260E (Model ID 
126.026) originally manufactured for 
importation into and sale in the United 
States and certified under section 114 of 
the National Traffic and Motor Vehicle 
Safety Act, and is capable of being 
readily modified to conform to all 
applicable Federal motor vehicle safety 
standards. 

Authority: 15 U.S.C. 1397(cK3)(A)(i)(I) and 
(C)(ii): 49 CFR 593.8: delegations of authority 
at 49 CFR 1.50 and 501.8. 

Issued on: October 30,1992. 

WUliam A. Boehly, 

Associate Administrator for Enforcement 
[HI Doc. 92>26843 Filed 11-4-92; 8:45 am) 
BILUNO coot 49t0-6a-« 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 

(Delegation Order No. 42 (Rev. 26)) 

Delegation of Authority 

agency: Internal Revenue Service, 
Treasury. 

action: Delegation of authority. 

summary: This document gives notice of 
a delegation of authority to execute 
consents fixing the period of limitations 
on assessment or collection under 
provisions of the 1939,1954, and 1986 
internal Revenue Codes. The text of the 
Delegation Order appears below. 
EFFECTIVE DATE: October 29,1992. 

FOR FURTHER INFORMATION CONTACT. 
Melvin M. Mitchell. PR:P:D. room 3139, 
nil Constitution Avenue, NW., 
Washington DC 20224 (202) 622-^890 
(Not a Toll-Free Telephone (^11). 

Authority To Execute Consents Fixing 
the Period of Limitations on Assessment 
or Collection Under Provisions of the 
1939,1954, and 1986 Internal Revenue 
Codes 

1. Pursuant to authority vested in the 
Commissioner of Internal Revenue by 
Treasury Order 150-10; 26 U.S.C. 6229; 

26 CFR 301.6501(c}-l; 26 CFR 3m.6502r-l; 
28 CFR 3(n.6901-l(d); and 26 CFR 
301.7701-9; the authority to sign all 
consents fixing the period of limitations 
on assessment or collection is delegated 
to the following officials: 

a. Associate Chief Counsels and 
Deputy Associate Chief Counsels (for 


matters under their respective 
jurisdictions): 

b. Assistant Commissioner 
(International); 

c. Assistant Commissioner (Employee 
Plans and Exempt Organizations) but 
limited to Form 872-C, Consent Fixing 
Period of Limitations Upon the 
Assessment of Tax Under section 4940 
of the Internal Revenue Code; 

d. Regional Counsel; 

e. Regional Directors of Appeals; 

f. Service Onter Directors; 

g. Director, Austin Compliance Center; 
and 

h. District Directors. 

2. This authority may be redelegated 
but not below the following levels for 
each activity: 

a. Service Centers—Chief, Accounting 
Branch; Chief. Quality Assurance; Chief 
Adjustment/Correspondence; Revenue 
Officers and Collection Branch 
managers Grade GS-9 or higher. Chief, 
Classification function; and personnel 
assigned to the Examination Support 
Unit. Grade GS-11 or higher. 

b. Austin Compliance Center— 
Underreporter Division—Branch Chiefs; 
Collection Division—all Branch Chiefs 
and Chief, Quality Analysis Staff; 
Examination Division—Chiefs. 
Examination Branches; Chief. Quality 
Assurance Staff; Chief. Gassification 
Branch; and personnel assigned to the 
Windfall Profits Staff, GS-11; 

c. C^ollection—Revenue Officers; 
Collection Support function managers 
Grade GS-9 or higher, Automated 
Collection Branch managers. Grade GS- 
9 or higher, 

d. Examination—Reviewers, Grade 
GS-11 or higher. Group managers 
(including large case managers); Chiefs, 
Planning and Special Programs and 
personnel assigned thereto Grade GS-11 
or higher. Returns Classification 
Specialists and Returns Classification 
(Officers, Grade GS-11; 

e. Criminal Investigation—Chiefs, 
Criminal Investigation Divisions, except 
in those districts where the Criminal 
Investigation group managers report 
directly to the District Directors, the 
authority is limited to the District 
Director, 

f. Appeals—Appeals Officers; 

g. Assistant Commissioner 
(International)—Representatives at 
foreign posts; Revenue Agents, Tax 
Auditors, and Special Agents on foreign 
assignments; and levels indicated in c, 
d, and e above; 

h. EP/EO—For Form 872-C Exempt 
Organizations Technical Division 
Branch Chiefs, Assistants to the Branch 
Chiefs. C,onferee/Reviewers, and Branch 
Reviewers; 


i. District Employee Plans and Exempt 
Organizetions-^eviwers. Grade GS-11 
or higher, and Group managers. 

3. No authority is delegated under this 
Order to the District Counsel. 

4. To the extent that the authority 
previously exercised consistent with this 
Order may require ratification, it is 
hereby approved and ratified. 

5. Delegation Order No. 42 (Rev. 25). 
effective October 1,1991, is superseded. 

Dated: October 29.1992. 

Approved: 

David G. Blattner, 

Chief Operations Officer. 

(FR Doc. 92-28023 Filed 11-4-92; 8.45 am) 
BILUNO CODE 4tS0-0Mi 


UNITED STATES INFORMATION 
AGENCY 

Public and Private Non-Profit 
Organizations In Support of 
International Educational and Cultural 
Activities 

agency: United States Information 
Agency. 

action: Notice—Request for proposals 

summary: The Office of Citizen 
Exchanges (E/P) of the Bureau of 
Educational and Cultural Affairs of the 
United States Information Agency 
(USIA) announces a request for 
proposals from not-for-profit 
organizations to conduct two Initiative 
grant exchange programs that are 
designed to encourage increased private 
sector commitment to and involvement 
in international exchanges involving 
U.S., North African, Near Eastern and 
South Asian audiences. All international 
participants will be nominated by USIA 
personnel overseas. Interested 
applicants are urged to read the 
complete Federal Register 
announcement before addressing 
inquiries to the Office or submitting 
their proposals. 

ANNOUNCEMENT NUMBER: The 

announcement number is E/P-93-3. 
Please refer to this number in all 
correspondence and telephone calls to 
the Agency. 

dates: Deadline for proposals: All 
copies must be received at the U.S. 
Information Agency by 5 p.m. 
Washington, DC time on Friday. January 
8,1993. Faxed documents will not be 
accepted, nor will documents 
postmarked fanuary 8.1993, but 
received at a later date. It is the 
responsibility of each grant applicant to 
ensure that proposals are received by 
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the above deadline. Grants should begin 
after May 8,1993. 

ADDRESSES: The original and 14 copies 
of the completed application, including 
required forms, should be submitted by 
the deadline to: U.S. Information 
Agency. REF: Citizen Exchange: 
Initiative Grant Competition FY-93-3. 
Office of Grants Management (E/XE), 
room 338, 301 4th Street. SW.. 
Washington. DC 20547. 

FOR FURTHER INFORMATION CONTACT: 

Interested organizations/institutions 
should contact the U.S. Information 
Agency, Office of Citizen Exchanges 
(E/P). 301 4th Street. SW.. room 224. 
Washington. DC.. 20547. Telephone: 

(202) 619-5326, to request detailed 
application packets, which include 
award criteria additional to this 
announcement, all necessary forms, and 
guidelines for preparing proposals, 
including specific budget preparation 
guidance. Please specify the name of 
USIA Program Officer Michael Weider 
on all inquiries and correspondence. 
SUPPLEMENTARY INFORMATION: Pursuant 
lo the Bureau*8 authorizing legislation, 
"programs must maintain a non-political 
character and should be balanced and 
representative of the diversity of 
American political, social and cultural 
life.*' 

Providing for Social Welfare in the 
United States and the Middle East 

This program will include a six-week 
U.S. study tour/workshop conducted in 
Arabic for up to 12 Middle Eastern 
participants and a series of 
consultations and discussions in the 
Middle East by a team of up to five 
American counterparts. The program 
should reach out to community leaders 
in Islamic countries who have had no 
first-hand experience with American 
society and culture and would provide 
direct exposure for American audiences 
to various Middle Eastern customs, 
practices and traditions in an effort to 
promote dialogue and mutual 
understanding. 

All Middle Eastern participants will 
be selected by USIS posts and may 
include Arabic-speaking sociologists, 
social welfare experts, and religious 
leaders involved in delivering social 
services to diverse cross-sections of 
their respective societies. Major goals of 
the project are to: Provide a basic . 
overview of American and Middle 
fiaalem governmental, social and 
cultural systems; to compare and 
contrast the delivery of social services 
P'^blic, private, religious and non- 
religiou 5 organizations; to emphasize the 
common elements of compassion and 
humanitarienism in Islamic and U.S. 


societies; to provide participants 
exposure to programs and scholarly 
materials which promote better 
intercommunal understanding. 

Tolerance and Pluralism in Multi-Ethnic 
Societies 

This will be a two-way exchange 
program beginning with a three-week 
U.S. seminar/study tour for up to ten 
South Asian citizens from the private 
and public sectors to observe and 
discuss the issues of pluralism and 
tolerance of minorities in multi-ethnic 
societies. The program should take place 
in medium and small-sized 
municipalities in the United States. The 
program should analyze methods and 
techniques used to promote and expand 
coexistence between majority and 
minority communities and analyze how 
institutions are developed to deal with 
multi-ethnic tolerance issues. The 
program should also review and discuss 
curricula and educational materials 
which have been developed to promote 
tolerance in the schools and various 
workplaces. 

The follow-on program will be a two- 
week. multi-site exchange designed for a 
delegation of up lo five Americans, and 
it will conclude with a symposium 
examining major issues relevant to the 
program. 

Funding 

Competition for USIA funding is keen. 
The selection of grantee institutions will 
depend on program substance, cross- 
cultural sensitivity, the applicant's 
familiarity with the program themes 
addressed in this solicitation, and ability 
to carry out the program successfully. 
Since USIA grant assistance constitutes 
only a portion of total project funding, 
proposals should list and provide 
evidence of other anticipated sources of 
financial and in-kind support. 

A proposal's cost-effectiveness— 
including in-kind contributions and 
ability to keep administrative costs 
low—is a major consideration in the 
review process. 

Funds requested from USIA cannot 
exceed $260,000 for support of the Social 
Welfare program and $125,000 for the 
Tolerance and Pluralism program. 
However, organizations with less than 
four years of successful experience in 
managing international exchange 
programs are limited to grants of $60,000 
for each program. 

Administrative costs. USIA-funded 
administrative costs are limited to 
twenty-two (22%) percent of the total 
funds requested from USIA. 
Administrative costs are defined as 
salaries, benefits, other direct and 
indirect costs. Important note for 


universities: The U.S. Information 
Agency's Bureau of Educational and 
Cultural Affairs defines American 
faculty salaries as an administrative 
expense, regardless of how the faculty 
time is to be used. 

Application Requirements 

Proposals must be structured in 
accordance with the instructions 
contained in the application package. 

Review Process 

USIA will acknowledge receipt of all 
proposals and will review them for 
technical eligibility. Proposals will be 
deemed ineligible If they do not fully 
adhere to the guidelines established 
herein and in the application packet. 
Eligible proposals will be forwarded to 
panels of USIA officers for advisory 
review. Proposals are reviewed by USIS 
posts and by USIA's Office of North 
African, Near Eastern and South Asian 
Affairs and the Office of Contracts. 

Proposals may also be reviewed by 
the Agency's Office of the General 
Counsel. 

Funding decisions are at the 
discretion of the Associate Director for 
Educational and Cultural Affairs. Final 
technical authority for grant awards 
resides with USIA’s contracting officer. 

The award of any grant is subject to 
the availability of funds. 

The Government reserves the right to 
reject any or all applications received. 
USIA will not pay for design and 
development costs associated with 
submitting a proposal. Applications are 
submitted at the risk of the applicant: 
should circumstances prevent award of 
a grant, all preparation and submission 
costs are at the applicant's expense. 

USIA will not award funds for 
activities conducted prior to the actual 
grant award. 

Review Criteria 

USIA will consider proposals based 
on the following criteria: 

1. Quality of Program Idea 

Proposals should exhibit originality, 
substance, rigor, and relevance to 
Agency mission. They should 
demonstrate the matching of U.S. 
resources to a clearly defined need. 

2. Institution Reputation/Ability 
Evaluations 

Institutional grant recipients should 
demonstrate potential for program 
excellence and/or track record of 
successful programs, including 
responsible fiscal management and full 
compliance with all reporting 
requirements for past Agency grants as 
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determined by USlA's Office of 
Contracts (M/KG). Relevant evaluation 
results of previous profects are part of 
this assessment 

3. Project Personnel 

Personnel's thematic and logistical 
expertise should be relevant to the 
proposed program. Resumes should be 
relevant to the specific proposal and no 
longer than two pages each. 

4. Program Planning 

Detailed agenda and relevant work 
plan should demonstrate substance and 
logistical capacity. 

5. Thematic Expertise 

Proposal should demonstrate 
expertise in the subject area. 

6. Cross-Cultural Sensitivity/Area 
Experties 

Evidence of sensitivity to historicaL 
linguistic, and other cross-cultural 
factors: relevant knowledge of 
geographic area. 

7. Ability to Achieve Program 

Objectives should be reasonable, 
feasible, and flexible. Proposal should 
clearly demonstrate how the grantee 
institution will meet the program's 
objectives. 

d. Multiplier Effect 

Proposed programs should strengthen 
long-term mutual understanding, to 
include maximum shairing of information 
and establishment of long-term 
institutional and individual ties. 

9. Cost-Effectiveness 

The overhead and administrative 
components should be kept as low as 
possible. All other items should be 
necessary and appropriate to achieve 
the program's objectives. 

10, Cost-Sharing 

Proposals should maximize cost¬ 
sharing through other private sector 
support as well as institution direct 
funding contributions. 

21. Follow-on Activities 

Proposals should provide a plan for 
continued exchange activity (without 
USIA support) which ensures that USIA- 
supported programs are not isolated 
events. 

IZ Project Evaluation 

Proposal should include a plan to 
evaluate the activity's success. 

Node* 

The terms and conditions published in 
this RFP are binding and may not be 


modified by any USIA representative. 
Explanatory information provided by 
the Agency that contradicts published 
language will not be binding. Issuance of 
the RFP does not constitute an award 
commitment on the part of the 
Government. Final award cannot be 
made until funds have been fully 
appropriated by Congress, allocated and 
committed through internal USIA 
procedures. 

Notification 

All applicants will be notified of the 
results of the review process on or about 
April 2.1993. Awarded grants will be 
subject to periodic reporting and 
evaluation requirements. 

Dated: October 27,1992. 

Barry Fulton, 

Acting Associate Director, Bureau of 
Educational and Cultural Affairs. 

[FR Doc. 82-^8671 Filed 11-4-^ 8:45 am] 
BILUNO cooc 


Public and Private Non-Profit 
Organizations in Support of 
International Educational and Cultural 
Activities 

agency: United States Information 
Agency. 

action: Notice—request for proposals. 

summary: The Office of Qtizen 
Exchanges (E/P) of the Bureau of 
Educational and Cultural Affairs of the 
United States Information Agency 
(USIA) announces a request for 
proposals from not-for-profit 
organizations to conduct three initiative 
grant exchange programs that are 
designed to encourage increased private 
sector commitment to and involvement 
in international exchanges involving 
U.S., Ftsst Asian and Pacific 
participants. All international 
participants will be nominated by USIA 
personnel overseas. Interested 
applicants are urged to read the 
complete Federal Register 
announcement before addressing 
inquiries to the Office or submitting 
their proposals. 

ANNOUNCEMENT NUMBER: The 
announcement number is E/P-93-4. 
Please refer to this number in all 
correspondence and telephone calls to 
the Agency. 

dates: E)eadiine for Proposals: All 
copies must be received at the U.S. 
Information Agency by 5 p.m. 
Washington, DC time on Friday, fanuary 
15,1993. Faxed documents will not be 
accepted, nor will documents 
postmarked January 15 but received at a 
later date. It is the responsibility of each 


grant applicant to ensure that proposals 
are received by the above deadline. 
Grants should begin after May 15,1993. 

ADDRESSES: The original and 14 copies 
of the completed application, including 
required forms, should be submitted by 
the deadline to: 

U.S. Information Agency. REF: Citizen 

Exchange: Initiative Competition FY-93-4. 

Office of Grants Management (E/XE)/, 

Room 336. 301 4th Street SW^ Washington. 

DC 20547. 

FOR FURTHER INFORMATION CONTACT. 

Interested oiganizations/ institutions 
should contact the Office of Citizen 
Exchanges (E/P). room 224, USIA, 
Washington, DC.. 20547, Telephone: 
(202) 619-5326, to request detailed 
application packets which include 
award criteria additional to this 
announcement, all necessary forms, and 
guidelines for preparing proposals, 
including specific budget preparation 
guidance. Please specify the name of 
USIA Program Officer ^oy Carlson on 
all inquiries and correspondence. 
SUPPLEMENTARY INFORMATION: Pursuant 
to the Bureau's authorizing legislation, 
"programs must maintain a non-political 
character and should be balanced and 
representative of the diversity of 
American political, social and cultural 
life." 

Melanesian Youth Development 
Program 

This will be a three-week program for 
an incoming delegation of six to eight 
government officials and educators 
responsible for the education, training, 
and employment of young people in 
Papua New Guinea, the Solomon 
Islands, and Vanuatu, in all three 
countries only a small fraction of the 
eligible population ever completes 12 
years of schooling. A rapidly evolving 
economy spurred by new oil discoveries 
has created a host of skilled job 
opportunities for which few of the 
region's young people qualify. The 
purpose of this project is to expose 
selected officials from the region to U.S. 
public and private programs that 
prepare young people with limited 
education for participation in a modern 
work force. The visit will include an 
examination of U.S. public policy 
regarding education for disadvantaged 
youth, and exposure to vocational and 
technical school programs. Additional 
attention will be given to the role of 
voluntary youth organizations in 
molding character and building self¬ 
esteem. 

Part one of the program Involves 
bringing the oRidals to the U.S. for a 
three week period of visits and 










Federal Register / VoL 57, No. 215 / Thursday, November 5. 1992 / Notices 


52823 


discussions with appropriate 
govemmenl and private experts. Part 
two consists of a follow-on visit to the 
three countries by two or three 
American specialists several months 
after conclusion of the U.S. side of the 
program. 

Intellectual Property Rights Study Group 

This will be a two^week study 
program in the U.S. for eight to ten 
officials from selected East Asian 
countries to examine Intellectual 
Property Rights (IPR) issues. The rapid 
economic development of F^ast Asian 
nations has been market and export 
driven. Patent, trademark, and copyright 
violations have accompanied this 
economic expansion. While some 
measures have been taken to correct 
past IPR violations regarding export 
products, violations associated with 
production of goods for internal markets 
continues and has led to bilateral trade 
frictions. During a two-week visit to the 
U.S., eight to ten mid-level officials from 
selected East Asian countries will 
examine IPR issues regarding print, 
audio, video, and film materials: 
computer software; pharmaceutical: and 
new food stuffs. In talks with trade 
experts in both the public and private 
sectors, participants will discuss 
economic development aspects of IPR: 
implications of the U.S. signing of the 
Berne Convention: enforcement of 
copyright, trademark, and patent 
regulations; and the process by which 
trade policy decisions are made in the 
U.S. 

U.S. Congressional Staff Functions a 
Project for Taiwanese Legislative Staff 

This will be a 21-day program in the 
U.S. for eight or nine assistants to 
members of the Taiwanese Legislative 
Vuan (LY) and/or members of the 
ffigislative Research Service. As a result 
of recent elections and because of 
retirements among its more senior 
members, the LY is regarded as an 
increasingly representative body. 
Pjipectations by voters for continued 
reform have placed new demands on the 
l^slators and their small support staffs, 
however. The purpose of this project 
will be to expose selected Taiwanese 
l^islative staff members to the work of 
U.S. Congressional staff aides; view the 
^8® of information and research 
resources available to members of 
j^ngress; demonstrate how a 
legislator’s access to information shapes 
Poli^ formulation; and provide 
participants with an overview of the 
relationships among the executive, 
^slative. and judicial branches of the 

•S. federal and state governments. The 
project may include a follow-up visit to 


Taiwan by two or three American 
specialists on these issues within 
several months after conclusion of the 
American side of the program. 

Funding 

Competition for USIA funding is keen. 
The selection of grantee institutions will 
depend on program substance, cross- 
cultural sensitivity, the applicant's 
familiarity with program themes 
addressed in this solicitation, and ability 
to carry out the programs successfully. 
Since USIA grant assistance constitutes 
only a portion of total project funding* 
proposals should list and provide 
evidence of other anticipated sources of 
financial and In-kind support. 

A proposal's cost-effectiveness— 
including in-kind contributions and 
ability to keep administrative costs 
low—is a major consideration in the 
review process. 

Funds requested from USIA cannot 
exceed $115,000 for support of the 
Melanesian Youth Development 
Program: $85,000 for support of the 
Intellectual Property Rights Program; 
and $85,000 for support of the 
Taiwanese Project. However, 
organizations with less than four years 
of successful experience in managing 
international exchange programs are 
limited to grants of $60,000 for each 
program. 

Administrative costs. USlA-funded 
administrative costs are limited to 
twenty-two (22%) percent of the total 
funds requested from USIA. 
Administrative costs are defined as 
salaries, benefits, other direct and 
indirect costs. Important note for 
universities: The U.S. Information 
Agency's Bureau of Educational and 
Cultural Affairs defines American 
faculty salaries as an administrative 
expense, regardless of how the faculty 
time is to be used. 

Application Requirements 

Proposals must be structured in 
accordance with the instructions 
contained in the application package. 

Review Process 

USIA will acknowledge receipt of all 
proposals and will review them for 
technical eligibility. Proposals will be 
deemed ineligible if they do not fully 
adhere to the guidelines established 
herein and in the application packet. 
Eligible proposals will be forwarded to 
panels of USIA officers for advisory 
review. Proposals are reviewed by USIS 
posts and by USIA's O^ice of East 
Asian and Pacific Affairs and the Office 
of Contracts. Proposals may also be 
reviewed by the Agency's Office of the 
General Counsel. 


Funding decisions are at the 
discretion of the Associate Director for 
Educational and Cultural Affairs. Final 
technical authority for grant awards 
resides with USIA’s contracting officer. 

The award of any grant is subject to 
the availability of funds. 

The Government reserves the right to 
reject any or all applications received. 
USIA will not pay for design and 
development costs associated with 
submitting a proposal. Applications are 
submitted at the risk of the applicant: 
should circumstances prevent award of 
a grant, all preparation and submission 
costs are at the applicant's expense. 

USIA will not award funds for 
activities conducted prior to the actual 
grant award. 

Review Criteria 

USIA will consider proposals based 
on the following criteria: 

1. Quality of Program Idea: Proposals 
should exhibit originality, substance, 
rigor, and relevance to Agency mission. 
They should demonstrate the matching 
of U.S. resources to a clearly defined 
need. 

2. Institution Reputotion/Ability 
Evaluations: Institutional grant 
recipients should demonstrate potential 
for program excellence and/or track 
record of successful programs, including 
responsible fiscal management and full 
compliance with all reporting 
requirements for past Agency grants as 
determined by USIA's office of 
Contracts (M/KG). Relevant evaluation 
results of previous projects are part of 
this assessment. 

3. Project Personnel: Personnel's 
thematic and logistical expertise should 
be relevant to the proposed program. 
Resumes should be relevant to the 
specific proposal and no longer than two 
pages each. 

4. Program Planning: Detailed agenda 
and relevant work plan should 
demonstrate substance and logistical 
capacity. 

6. Thematic Expertise: Proposal 
should demonstrate expertise in the 
subject area. 

6. Cross-Cultural Sensitivity/Area 
Expertise: Evidence of sensitivity to 
historical, linguistic, and other cross- 
cultural factors; relevant knowledge of 
geographic area. 

7. Ability to Achieve Program 
Objectives: Objectives should be 
reasonable, feasible, and flexible. 
Proposals should clearly demonstrate 
how the grantee institution will meet the 
program's objectives. 

8. Multiplier Effect: Proposed 
programs should strengthen long-term 
mutual understanding, to include 
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maximum sharing of information and 
establishment of long-term institutional 
and individual ties. 

9. Cost-Effectiveness: The overhead 
and administrative components should 
be kept as low as possible. All other 
items should be necessary and 
appropriate to achieve the program's 
objectives. 

10. Cost-Sharing: Proposals should 
maximize cost-sharing through other 
private sector support as well as 
institution direct funding contributions. 

11. Follow-on Activities: Proposals 
should provide a plan for continued 
exchange activity (without USIA 
support) which ensures that USIA 


supported programs are not isolated 
events. 

12. Project Evaluation: Proposals 
should include a plan to evaluate the 
activity's success. 

Notice 

The terms and conditions published in 
this RFP are binding and may not be 
modified by any USIA representative. 
Explanatory information provided by 
the Agency that contradicts published 
language will not be binding. Issuance of 
the RFP does not constitute an award 
commitment on the part of the 
Government. Final award cannot be 
made until funds have been fully 


I 

» 


appropriated by Congress, allocated and 
committed through internal USIA 
procedures. 

Notification 

All applicants will be notified of the 
results of the review process on or about 
April 9,1993. Awarded grants will be 
subject to periodic reporting and 
evaluation requirements. 

Dated: November 2 , 1992. 

Barry Fulton, 

Acting Associate Director, Bureau of 
Educational and Cultural Affairs, 

|FR Doc. 92-2e905 Filed 11-4-92; 8:45 amj 
BtUJNG CODE tZSO-OI-M 
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This sectioo of the FEDERAL REGISTER 
conlains notices of meebngs published 
under the "Government in the Sunshine 
Act" (Pub. L. 94-409) 5 U.S.C. 552b(e){3). 


FEDERAL COMMUNICATIONS COMMISSION 

Deletion of Agenda Item From 
November 5th Open Meeting 

The following item has been deleted 
from the Ust of agenda items scheduled 
for consideration at the November 5. 
1992. Open Meeting and previously 
listed in the Commission's Notice of 
October 29.1992. 

Item No., Bureau, and Subfect 

5—TTivatc Radio—Title: Amendment of Parts 
2 and 90 of the Commission's Rules to 
Provide for the Use of 200 Channels 
Outside the Designated Filing Areas in the 
69S-901 MHz and 935-940 MHz E^nds 
Allocated to the Specialized Mobile Radio 
Service (PR Docket No. 69-553. RMs-6724 
and 6579). Summary: The Commission will 
consider adoption of a Report and Order 
(onceming the licensing of the 200 
channels in the 900 MHz band allocated for 
use in (he Specialized Mobile Radio 
Service. 

Issued: October 3a 1992. 

Federal Communications Commission. 

William F. Calom 
Acting Secretary. 

[FR Doc. 92-26972 Filed 11-3-92; 8:45 am) 
RLUNO CODE e7t2-01-M 


federal election commission 

date and time: Tuesday, November 10, 
1992 at 10:00 a.m. 

PtACE: 999 E Street, N.W.. Washington. 
D.C. 

status: This Meeting Will Be Closed to 
the Public. 

items to be discussed: 

^mpliaoce matters pursuant to 2 U.S.C. 
§137g. 


Audits conducted pursuant to 2 U.S.C. § 437g, 
§ 436(b). and Title 26. U.S.C. 

Matters concerning participation in civil 
actions or proce^ings or arbitration 
Internal personnel rules and procedures or 
matters affecting a particular employee 

DATE AND TIME: Thursday, November 12. 
1992 at 10:00 a.m. 

PLACE: 999 E Street, N.W., Washington, 
D.C. (Ninth Floor.) 

ITEMS TO BE DISCUSSED: 

Correction and Approval of Minutes 
Title 26 Certification Matters 
Advisory Opinion 1992-36: Christine Varney 
on behalf of the Clinton/Gore Campaign 
Administrative Matters 

PERSON TO CONTACT FOR INFORMATION: 

Mr. Fred Eiland, Press Officer. 
Telephone: (202) 219-4155. 

Delores Hardy, 

Administrative Assistant 

(FR Doa 92-26975 Filed 11-M2; ia51 am) 

WLUHQ CODE i7lS-at-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 

TIME AND date: 4:00 P.M., THURSDAY, 
NOVEMBER 12, 1992. 

PLACE: Sheraton Grand on Harbor 
Island, 1590 Harbor Island Drive, San 
Diego, California 92101, (619) 291-6400. 
STATUS; Open. 

BOARD briefings: 

1. Central Liquidity Facility Report and 
Report on CVLF Lending Rate. 

2. insurance Fund Report 

3. l^egislative Update. 

MATTERS TO BE CONSIDERED; 

1. Approval of Minutes of Previous Open 
Meeting. 

2. Final Rule: Amendment to section 
701.33(b)(2)(i). NCUA*b Rules and 
Regulations. Reimbursement, insurance, and 
Indemnification of Officials and Employees. 

3. Board Action on Request for Comments: 
Operating Fee Scale Revision. 


4. Proposed Rule: Amendments to Part 70S 
and Section 701.32, NCUA*b Rules and 
Regulations. Community Development 
Revolving Loan Program for Credit Unions. 

5. Fiscal Year 1993 Operating Fee Scale. 

6. Proposed Rule: Part 707. NCUA's Rules 
and Regulations. Truth In Savings, and 
Withdrawal of Proposed Rule: Section 701.35, 
NCUA's Rules and Regulations, Prohibition 
on Guaranteed Dividends. 

FOR MORE INFORMATION CONTACT: Becky 
Baker, Secretary of the Board. 

Telephone (202) 6a3-980a 
Becky Baker, 

Secretary of the Board. 

[FR Doc. 92-27013 Filed 11-3-02: 2:12 pm) 
BILUNQ CODE TSSS-OI-M 


STATE JUSTICE INSTITUTE 
TIME AND date: 

9:00 a.m. to 5:00 p.m., November 20.1992 
9.-00 a.m. to 1:00 p.m.. November 21.1992 
place: State Justice Institute, 1650 King 
Street, Suite 600, Alexandria. Virginia 
22314. 

STATUS: The meeting will be open to the 
public. 

MATTERS TO BE CONSIDERED: Approval 
of the Institute's FY 1993 operating 
budget: discussion of internal personnel 
issues: action on pending grant 
applications. 

PORTIONS OPEN TO THE PUBLIC: Business 
meeting (except as noted below) and 
grant discussions. 

PORTIONS CLOSED TO THE PUBLIC. 
Internal personnel discussions, 

CONTACT PERSON FOR INFORMATION: 
David I. Tevelin, Executive Director. 
State Justice Institute. 1650 King Street, 
Suite 600, Alexandria. Virginia 22314, 
(703) 684-6100. 

David 1. Teveliii« 

Executive Director. 

(FR Doc. 92-26958 Filed 11-3-92; ia42 am) 
mUJNQ CODE eszo-sc-M 
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Thursday. November 5. 1992 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential. Rule. Proposed 
Rule, and Notice documents. These 
corrections are prepared by the Office of 
the Federal Renter. A9er>cy prepared 
corrections are issued as sigr)^ 
documents and appear in the appropriate 
document categories eisewhere in the 
issue. 


GENERAL SERVICES 
ADMINISTRATION 

48 CFR Parts 552 and 570 

lAPO 2S00.12A, CHGE 41] 

General Services Administration 
Acquisition Regulation; Real Property 
Leasing Clauses 

Correction 

In rule document 92-19796 beginning 
on page 37889 in the issue of Friday. 
August 21,1992. make the following 
corrections: 

552.270>10 [Corrected] 

1. On page 37891, in the first column, 
in section 552.270-10, in the clause, in 
paragraph (f). in the first line, “means** 
should read *'mean’* and in the fourth 
line, after **limitation** the period should 
be a colon. 

552^0-28 [Corrected] 

2. On page 37893. in the first column, 
in section 552.270-28. in the clause, in 
paragraph (a), in the fifth line, 
“persecute** should read ‘‘prosecute**. 

3. On the same page, in the second 
column, in section 552.270-28. in the 
clause, in paragraph (c)(2). in the sixth 
and tenth lines. ‘‘Contracting Office** 
should read “Contracting Officer** each 
time it appears. 

552.270-37 [Cofrectad] 

4. On page 37894. in the third column, 
in section 552.270-37. in the clause, in 
the fourth line, “on** should read “no**. 

570.203 [Corrected] 

5. On page 37895. in the second 
column, in section 570.203(a)(8)(vii), in 
the table, in FAR Cite 52.209-6, in the 
first line. “Governor's** should read 
“Government's** 

6. On the same page, in the third 
column, in section 570.203(8](0). in the 
second line, “it" should read “jts**. 


570.303 [ Corrected ] 

7. On page 37896. in the second 
column, in section 570.303. in the last 
line, insert “a** after “during**. 

57a702-30 [Corrected] 

8. On page 37900, in the first column, 
in the section beading for 570.702-30. 
“obligations'* should read “obligation**. 
BttXmQ cooc isos^vo 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Administration for Children and 
Families 

45 CFR Part 205 

RIN 0907-AAa2 

Aid to Families With Dependent 
Children; Adult Public Assistance: 
Revised Quality Control System 

Correction 

In rule document 92-24317 beginning 
on page 46782 in the issue of Tuesday. 
October 13.1992. make the following 
corrections: 

1. On page 46784, in the Ist column, in' 
the 2d complete paragraph: 

a. In the Ist line, delete “not** 
following “does'*. 

b. In the 11th line, after “date“ insert 
on . 

2. On page 46791. in the first column, 
in the first complete paragraph, in the 
fifth line, “property** should read 
“properly**. 

3. On page 46792: 

a. In the 1st column, in the 3d 
complete paragraph, in the 2Cth line, 
“that” should read “the**. 

b. In the 2d column, in the last 
paragaph, in the 18th and 19th lines, 
delete **Directors. branch specialists at 
the Regional**. 

c. In the 2d column, in the last 
paragraph, in the 24th line, after “who** 
insert “provides**. 

d. In the 3d column, in the Ist 
complete paragraph, in the 12th line, 
“procedures’* should read “procedure**. 

4. On page 46794: 

a. In the second column, in the last 
paragraph, in the ninth line, “recipient** 
should read “receipt**, 

b. In the third column, in the second 
complete paragraph, in the ninth line, 
after “requirement” insert “under**. 

5. On page 46797: 


a. In the second column, in the fourth 
complete paragraph, in the fifth line. 
“The** should read ‘They**. 

b. In the third column, in the last line. 
“ACR** should read “ACF". 

6. On page 46798. in the second 
column: 

a. In the fourth line. “oF* should read 
on . 

b. In the first complete paragraph, in 
the fourth line, the first **or“ should read 
“or*. 

7. On page 46799, in the first column, 
in the third complete paragraph, in the 
third line, after “number" insert **of *. 

8. On page 46800: 

a. In the first column, in the last 
paragraph, in the second line “believes** 
should read “believed” and in the third 
line, “only** should read “open”. 

b. In the 2d column, in the Ist 
paragraph, in the 10th line, “State” 
should read “States**. 

c. In the third column, in the last 
paragraph, in the second line, after 
“amount of* insert “a**. 

9. On page 46801, in the 1st column, in 
the 2d complete paragraph, in the 12th 
line, after “adjustment to** insert “be”. 

10. On page 46802, in the first column, 
in the second paragraph, in the eighth 
line. “The” should read **They**. 

$205.40 [Corrected] 

11. On page 46805, in the first column, 
in S 205.40(b)(6), in the third line. 
“October 1, ** should read “October 1”. 

$205.41 [Corrected] 

12. On page 46806. in the third column: 

a. In $ 205.41 (d)(3)(iv). in footnote 1, 
insert a comma before **where**. 

b. In $ 205.41 (d)(3Hv)« in footnote 1. 
insert a comma before “where**. 

$205.42 [Corrected] 

13. On page 46807, in the third column, 
in $ 205.42(b)(l)(ii). in the third line, 
delete the word “a**. 

14. On page 46808. in the third column, 
in $ 205.42(e)(l)(ii). in the third line, 
“case” should read “cases”. 

15. On the same page, in the same 
column, in § 205.42(f)(1). in the third line, 
“plans'* should read “plan**. 

16. On page 46809. in the 3d column, in 
§ 205.42(i)(4). In the 4th line, “panel." 
should read “Panel.** and in the 24th 
line, after “by” insert “the”. 

17. On page 46810. in the first column, 
in § 205.42(i)(5). in the last line, “years ’ 
should read “year.**. 
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§205.43 [Corrected] 

18. On page 46010. in the first column, 
in § 20S.43(b)(2). in the fifth line. 
‘•(b)(l)(iir should read “(b)(l)(i)’*, 

19. On the same page, in the same 
column, in § 205.43(b)(4). in the sixth 
line, after “taken** insert a period and 
delete “by all States for the fiscal year, 
to the total number of negative case 
actions taken.**. 

20. On page 46811: 

a. In the first column, in 

§ 205.43(e)(4)(ii)(D). in the seventh line, 
“rat** should read “rate**. 

b. In the second column, in 

§ 205.43(e)(5). in the second column of 
the table, in the last entry. “14.04%** 
should read “14.0%** and for 
clarification, the '"Calculation** 
paragraphs following the table are 
reprinted as follows: 

Calcuiaticn: 

\ Slate adjusted overpayment rate, 
paragraph— 

|e)(t)...8.(H3.0-2.8) = 7.8% 

2. Basic disallowance amount, paragraph— 
(eM2)(l)..45.000.000 
(e)(2Kli)...7.8-60=1.8% 
(e)(2)(iii)...1.8/60=r0.30 
Amount=S5.O0aQ00 X1.8% X 0.30 = $27,000 
(3 Rodudion for overpayment recoveries, 
paragraph— 

(e|(3)(i)...S5.000 
(eM3Mii)...l 6/7.8 = 0.231 
Amount =$5,000X 0631 =$1,155 
14 Reduction for improvement in child support 
collections, paragraph— 
|e)(4Mi)..627.000-Sl.J55 =$25,845 
(e}(4)(ii)(A).4ie6-12.0)/l2i)=0.333 
|eK4Mii)(B)...(166- 146)/14.0=0.143 
Since 0.333 is larger than 0.143. then the — 
Amount = $25,845 X 0.333=S8.006 
[5 Final disallowance, pragraph— 

(e)(5t = $27.OO0...($l .155 $8,806) = $17.239 

»UJNQCOOe I50S-0I-O 


APARTMENT OF HEALTH AND 
WUMAN SERVICES 

Health Care Financing Administration 

Medicare and Medicaid Programs; 
Quarterly Listing of Program 
■seuances and Coverage Decisions 

(Affection 

In notice document 92-25111 
ginning on page 47468 in the issue of 
^nday. October 18.1992. make the 
"Hlowing correciion: 

On page 47469. in Ihe first column, in 
ne *5ocond paragraph, in the last line. 


*‘November 18.1992** should read 
“November 18.1991'*. 

BILLING CODE t50S-01-0 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Social Security Administration 

20CFR Part 416 

RIN 0960<>AC36 

Supplemental Security Income for the 
Aged, Blind, and Disabled; Parent-to- 
Child Deeming 

Correction 

In rule document 92-425945 beginning 
on page 48559 in the issue of Tuesday. 
October 27.1992. make the following 
correction: 

On the same page, in the second 
column, in the second line. “November 
2.1992.** should read **November 1. 
1992.“ 

BILUNG COOC 1505-^1-0 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

|WY-930-03-4214-t1;WYW 75480. WYW 
75481, WYW 75482, WYW 75483, WYW 
75464, WYW 75485J 

Proposed Modification, Continuation, 
and Termination of Bureau of 
Reclamation Withdrawals, Riverton 
Reclamation Project; Wyoming 

Correction 

In notice document 92-24605 
beginning on page 46595 in the issue of 
Friday. October 9.1992. make the 
following corrections: 

1. On page 46595, in the second 
column, under dates, in the second line. 
•*|anuary 7. 1992** should read **Ianuary 
7. 1993*. 

2. On the same page, in the same 
column, in the land description. In T. 3, 
N.. R. 1 E.. in sec. 28. “Wy 2 NEy 4 .** should 
read “WV^SEy4NEy4.**. 

3. On page 46596. in the first column, 
in T. 3 N., R. 3 E.. in sec. 14. “Ny 4 SWy 4 
SWy4.“ should read “Ny 2 SWy 4 SWy 4 .“. 

BfUJNQ CODE tSOS-OI-O 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part 1 
(T.D. 84401 
RIN 1S45-AN76 

Final Regulations Under Section 382 of 
the Internal Revenue Code of 1986; 
Limitations on Corporate Net 
Operating Loss Carryforwards 

Correction 

In rule document 92-23731 beginning 
on page 45711 in the issue of Monday. 
October 5,1992, make the following 
corrections: 

§ 1.382-1T [Added] 

1. On page 45712, in the second 
column, the heading above Par. 4. is 
corrected to read as set forth above. 

§ 1.382-2T [Corrected) 

2. On the same page, in the same 
column, in Par. 6., in amendment 1. to 

§ 1.382-2T, in the second line, “§ 1.382- 
(a)(3)** should read “§ 1.382-2{a)(3)“. 

§ 1.382-3 [Corrected) 

3. On the same page, in the third 
column, in Par. 9.. in amendment 3. to 
§ 1.362-3. in the table: 

a. In the first column (Paragraph), in 
the fifth line, “2(ii)** should read *‘7(iii)“. 

b. In the second column (Remove), in 
the second line. **(a){3)(ii)** should read 
••(a)(3)(i)**. 

c. In the third column (Add), the fifth 
and sixth lines from the bottom should 
read "Examples /. 2. and 3 of*. 

§ 1.382-11 Effective dates. (Reserved] 

4. On page 47513. in (he second 
column, the second section heading from 
the top should have read as set forth 
above. 

BILUNQ CODE 1505-01-0 
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International Trade 
Commission 

19 CFR Parts 210 and 211 
Proposed Final Rules Governing 
Investigations and Enforcement 
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INTERNATIONAL TRADE 
COMMISSION 

19 CFR Parts 210 and 211 

Proposed Final Rules Governing 
Investigations and Enforcement 
Procedures Pertaining to Unfair 
Practices In Import Trade 

AGENCY: U.S. International Trade 
Commission. 

ACTION: Notice of proposed rulemaking 
and request for comments. 

SUMMARY: The Commission proposes to 
adopt final rules of practice and 
procedure relating to investigations and 
related proceedings under section 337 of 
the Tariff Act of 1930 for 19 CFR part 
210. This rulemaking is being 
undertaken in response to: Public 
comments requesting changes in the 
interim rules; the need to revise certain 
interim rules to more accurately reflect 
actual Commission practice; and the 
need for Commission rules concerning 
matters that are not currently provided 
for in the interim rules. The proposed 
final rules will replace the interim rules 
that currently appear in 19 CFR parts 
210 and 211. Part 211 would then be 
removed from title 19 of the Code of 
Federal Regulations. 

DATES: Comments on the proposed final 
rules will be considered if received on or 
before Jimuary 4,1993. 

ADDRESSES: A signed original and 17 
copies of each set of comments, along 
with a cover letter stating the nature of 
the commenteFs interest in the proposed 
rulemaking, should be submitted to Paul 
R. Dardos. Acting Secretary, U.S. 
International Trade Commission, 500 E 
Street SW., room 112, Washington, DC 
20436. 

FOR FURTHER INFORMATION CONTACT: 
Questions concerning the proposed final 
rules may be directed to P.N. Smithey, 
Esq.. Office of the General Counsel, U.S. 
International Trade Commission, 
telephone 202-205-3061. Hearing- 
impaired individuals can obtain 
information concerning the proposed 
final rules by contacting the 
Commission's TDD terminal at 202-205- 
1810. 

SUPPLEMENTARY INFORMATION: Like the 
interim rules they are expected to 
replace, the proposed fmal rules are not 
major rules for purposes of Executive 
Order 12291 of February 17,1981. As 
required by the Regulatory Flexibility 
Act. the Commission also certifies that 
the proposed final rules will not have a 
significant adverse impact on small 
business entities. 

Background 

Part 210 currently sets forth 
procedures for adjudicative 


investigations under section 337 of the 
Tariff Act of 1930 (Tariff Act) (19 U.S.C 
1337). Part 211 currently establishes 
procedures for advisory opinions as well 
as the enforcement, modiHcation, or 
revocation of remedial or consent orders 
issued under section 337. 

The current rules in parts 210 and 211 
were adopted on an interim basis in 
1988 to implement the amendments to 
section 337 of the Tariff Act that were 
effected by the Omnibus Trade and 
Competitiveness Act of 1988, Public Law 
No. 100-418,102 Stat. 1107 (1986) 
(Omnibus Trade Act).* * Publication of 
this notice of proposed rulemaking is the 
first step toward replacing the interim 
rules with final rules in accordance with 
the Administrative Procedure Act (APA) 
(5 U.S.C. 551 et seq.).* » 

In addition to the substantive changes 
described below, the proposed final 
versions of many part 210 rules have 
been renumbered and relocated from 
their position in the interim rules. Also, 
the rule provisions which currently 
appear in part 211 have been revised 
and merged into the proposed final 
version of part 210. To readily locate the 
proposed ffnal version of a particular 
interim rule, consult the table located at 
the end of this preamble. 

A section-by-section analysis of the 
proposed final rules is set forth below. 

Subpart A—Rules of General 
Applicability 

Section 210.1 

Proposed ffnal rule 210.1, which is 
derived from interim rules 210.1,211,01, 
and 211.50 (a) and (b). states the 
applicability of and the statutory 
authority for the proposed final rules in 
part 210. Since the rule provisions that 
previously appeared in part 211 have 
been merged into part 210, proposed 
final rule 210.1 indicates that part 210 
rules cover section 337 investigations 
and related proceedings. (See proposed 
final rule 210.3 for a defmition of the 
term "related proceeding.") 

Section 210.2 

Proposed final rule 210.2 is based on 
interim rue 210.2, which articulates (1) 
the Commission's policy of conducting 
section 337 investigations as 
expeditiously as possible, and (2) the 
concomitant obligation of participants 
and the presiding administrative law 
judge (AL)) to make every effort to 


* Se€ 53 FR 3304 (Aug. 29.1968) and 54 FR 4911S 
(Dec. 6w 1968). 

* See 5 U5.C 553. The Commltalcn will isaue 
final rules after reviewing public oontmefUt cm the 
proposed rules. The Anal rules will be pubbshed tn 
the Federal Register al least 30 days before their 
effective date. 


avoid delay at each stage of the 
investigation. Proposed final rule 210.2 
has been drafted to apply these 
provisions to investigations and related 
proceedings. 

Section 210.3 

Proposed final rule 210.3 provides 
definitions for part 210. Those 
definitions include the five that appear 
in interim rule 210.4, with minor editorial 
changes. The Commission also has 
added a sentence to the definition of the 
term "administrative law judge" to 
indicate that if the Commission so 
orders or a rule in part 210 so provides, 
an AL] may preside during stages of a 
related proceeding, in addition to 
presiding over the taking of evidence in 
a section 337 investigation. 

Proposed final rule 210.3 also contains 
definitions of the following five terms 
that do not appear in interim rule 210.4: 
"intervenor," "investigation," "propost d 
Intervenor," "proposed respondent,'* and 
"related proceeding." 

Definitions of the terms 
"investigation" and "related 
proceeding" have been added because 
of the expanded scope of the proposed 
final rules in part 210 to include 
investigations and related proceedings 
that previously were covered in part 211. 
The definition of "investigation" lists the 
kinds of postinstitution activities that 
constitute a section 337 investigation. It 
also explains that final termination of an 
investigation occurs when the 
Commission issues a nonappealable 
determination, order, or notice which 
ends the investigation,^ or when any 
administrative or judicial appeal 
relating to the final Commission 


* Interested persons should note that the 
Commission has abandoned thr? proposed Ana) 
rutemaking announced at 53 FR 44800 (Nov. 7,1988) 
(pretnstitution duty of candor rules for section 337 
complaioants). In addition, the proposed changes to 
rules that currently appear in part 211. whkh were 
pubhahed at 53 FR 40453 (Oct 17.1968). have been 
incorporated Into the proposed Ana) rules published 
herein. 

♦ This is based on Ihe Commission's settlement 
agreement and consent order procedure. 
Terminations based on settlement agreements or 
consent orders often are effected without a 
delerminallon on violation of section 337 or any 
Commission findings on underlying issues such as 
vahdity or infringement of a disputed inlellec(u«) 
property right See 19 U S.C 1337(c): proposed Anal 
rules 2ia21(b)(2) and (c); and interim rules 
210.51(b)(2) and (c). Moreover, every consent order 
agreement or atipuiation must contain an express 
waiver of each settling party's right to seek lodicial 
review or to otherwise challenge or contest the 
vahdily of the consent order. See proposed Ana) 
rule 210L21(c)(3)(t) and Interim rule ZlIJSIfa). 
Proposed Anal rule 210L21(c)|3)(i) also provides the 
atifmUrkm mutt contain a waiver of the right to 
seek coorFordered llmitationa on the Conunission't 
efforts to gather information In determining whether 
the coneent order it being complied with and 
whether the conditiooa that led to issuance of the 
consent order have changed. 
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action has ended, or the time for seeking 
such appeals has expired.^ 

The definition of the term '^related 
proceeding" identifies the kinds of 
proceedings that are covered by that 
namely, preinatitution 
proceediogs. certain types of sanction 
proceeding temporary relief bond 
forfeiture proceedings, proceedings to 
modify, revoke, or enforce a remedial or 
consent order issued under section 337, 
and advisory opinion proceedings. 

The Commission has included 
definitions of the terms "intervenor," 
"proposed intervenor," and "proposed 
respondent" in proposed final rule 210.3 
to facilitate implementation of certain 
other proposed final rules, such as 
210.4(b), which imposes signature and 
certification requirements for every 
written submission filed by a party or 
proposed party to a section 337 
investigation or related proceeding, and 
210.19, which establishes the procedure 
for intervening in an investigation or a 
related proceeding. 

Section 210.4 

f^oposed final rule 210.4 governs 
written submissions filed by parties or 
proposed parties in connection with a 
section 337 investigation or a related 
proceeding under part 2ia 

Paragraph (a). Paragraph (a) of 
proposed final rule 210.4 is based on 
paragraph (a) of interim rule 210.S, 
which lists the required information that 
generally appears in the front of written 
submissions filed in connection i^ith a 
section 337 investigation. The key 
differences between the proposed final 
rule and the interim rule are enumerated 
below. 

1. The requirements of paragraph (a) 
of the proposed final rule apply to 
written submissions filed prior to the 
institution of an investigation, as well as 
those filed by a party or a proposed 
party during an investigation or a 
related proceeding. 

2. Paragraph (a) of the proposed final 
rule states that each section 337 
complaint must list "all proposed 
respondents" instead of listing "all or 
the primary parties to the proceeding." 
This change is appropriate because the 
complainant is not necessarily in a 
^rilion to know, when the complaint is 
hoing prepared, the names of all persons 
Of nnna that will be parties If and when 
^ investigation is instituted in response 

it btted cm Cotnmittkm prec«6enl. S«e. 

Na .W-TA^322. Certcin Mkmpcmmt 
Mmbranet and Produclt Conlaimna Smaxo, 

» nt 13S53 (Apr. 3.19S1) Hh* * end of an 

occiirt upon exKauttton of the appeob 

procett*'). 


to the complaint.^ The complainant also 
may not have enough information to 
determine which persons or firms can be 
considered the "primary parties to the 
proceeding." ^ 

3. Paragraph (a) of the proposed final 
rule also does not require that each 
response to the complaint contain a 
listing of "ail or the primary parties to 
the proceeding." While there is some 
utility to having a roster of proposed 
respondents on the front of a 
complaint,^ similar justification does not 
exist for requiring a roster of parties on 
the front of each response to the 
complaint. A response is filed after the 
Commission has issued a notice of 
investigation identifying ail parties. 
Copies of the notice are served on all 
parties and are readily accessible to 
other interested persons and the 
Commission staK Hence, there is no 
need for each response to the complain 
to provide a roster of parties. 

Paragraph (b). Paragraph (b) of 
proposed final rule 2ia4 is based on 
paragraph (b) of interim rule 2105. 
which provides signature and 
certification requirements for written 
submissions and sanctions for filing a 
document that has been signed in 
violation of those requirements. The key 
provisions of the proposed final rule are 
discussed below. 

in paragraph (b)(1) of the proposed 
final rule, the signature and certification 
requirements apply to all written 
submissions filed by proposed parties, 
as well as those filed by parties— 
regardless of whether the submission is 
addressed to the AL) or the 
Commission.® 


* The compUinant'i lift of proposed respondentt 
may be thorteoed or expend^ by the Commbston 
at a reault of the CommiMlonapreimtttahon 
(nvettisatory activity under proposed ftiuU rule 
2ia9(b). The Commission investigative attorney, 
who will be a party, fa not formally designated until 
after the Commisakm haa isatted a notice of 
investigatloa {’’inally, one or more persons or firms 
not identified by the complainant as potential 
parties may seek and be granted leave to intervene. 

»The term ‘‘primary party** Is no! defined in the 
interim rules. In some cases, the precise nature or 
extent of a particular respondent's involvement in 
the alleged unfair acta cannot be ascertained until 
after that respondent or others have answered the 
complaint or provided discovery. 

* The Commisaloo staff occaaionatly raoelvet 
telephone in<ptlhes early to the preinstitution 
proceedings from toteresled paraons who want to 
know what firm or peraon filed a particular 
complaml or wbethiv a certain company is listad as 
a proposed respoodenl. Most section 337 complatota 
are lengthy atkl have no Cable of oontents. If the 
cover page identifiea the compUioanI and the 
propo^ raapoodenta. the staff wlN be able more 
readily Co answer such inquiiiea. 

* The kinds of submiaaioaa that a proposed party 
would be likely to file and that would be sab)eci to 
proposed final rule 210.4(b) tnclode (I) a motioa to 
intervene in an Investigation or a raiatad 
proceeding, and (2) a propoaed respondant’a answer 


The rematning differences between 
paragraph (bKl) of the proposed fmal 
rule and paragraph (b) of the interim 
rule are ^itorial. Cmsistent with Rule 
11 of the Federal Rules of Civil 
• Procedure (FRCP), the certification 
provision in the proposed final rule 
refers to the signer's knowledge, 
information, and belief "form^" 

(instead of "founded") after reasonable 
inquiry. The proposed final rule also 
states that if a pleading, motion, or other 
paper is not signed, it should be stricken 
unless the omission is brought to the 
attention of "the submitter" (instead of 
"the pleader or nmvant"). 

Paragraph (b)(2) of proposed final rule 
210.4 clarifies that a submission need 
not be frivolous in its entirety in order 
for the Commission or the ALJ to find 
that it was signed and filed in violation 
of the signatiue and certification 
requirements of paragraph (b)(1). This 
clarification is consistent with Federal 
court practice and Commission 
precedent. “ Paragraph (b)(2) also states 
that in determining whether a 
submission was filed in violation of 
those requirements, the ALJ and the 
Commission will consider whether the 
submission or the disputed portion 
thereof was "objectively reasonable" 
under the circumstances. 

Paragraph (b)(3) of proposed final rule 
210.4 states that monetary sanctions 
may be imposed if a written submission 
is signed and filed in violation of 
paragraph (b)(1). As the preamble to 
interim rule 210.5(b) explained, the 
Omnibus Trade Act amendments to 
section 337 authorized the Commission 
to adopt rules imposing sanctions for 
abuse of process in section 337 
investigations to the extent provided in 


to a motion to amend tbe oomfdainl and notice of 
inveatigation to add the proposed respiMidont os a 
party to tlie InvtsUgalion. (See propo^ fioal rules 
Ziai9 and 2l0.15(a)i2) and (c).) 

Shortly after interim rule 210.5(b) was adopted, 
the Commlssloci oonsidefed the adoption of 
supplemental preinstitution duty of candor rules of 
complainants. See S3 KR 44900 (Nov. 7. tOSS). The 
adoption of such rules Is no longer being 
considered. The Commission intends for proposed 
final rule 210.4(b) to serve as the truth and veracity 
standard for all written subniisskms filed by a party 
or proposed party to an tovesttgalion or a related 
proceeding under part 210. This Includes oomplalnfs 
and other submissions that are filed before the 
Commiaeion determines wliethcr to institute an 
investigation on the basts of the oomplotoL See also 
proposed Anal rule 210.12(h). a new provision 
Imposing a duty to supplement the complntot if a 
change in a pleaded aaterial fact and law ooairs 
after the complaint Is filed and before the 
Commiaaion tnatttutes an InvetHgattoo in reaponte 
to the complalnl. 

»* See. e^„ Inv. No. 337-TA-278. Cetteln 
Concealed Cabtnel Hinges and Mounting Ptatea, 
Commission Opinion (|an. a 1990). (Sec also 
Opinion of Chairman Anne E. Bnmsdale Coocurring 
in Part and Dtssentlng in Part (fan. 6.1990).) 
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FRCP 11. The Commission accordingly 
drafted paragraph (b) of interim rule 
210.5 to correspond to the signature, the 
certification, and most of the sanction 
provisions of FRCP 11. ** The only 
sanction provisions of FRCP 11 that 
were intentionally omitted from the 
interim Commission rule were those 
providing for the payment of another 
party's costs and attorney's fees as a 
sanction for signing a submission in 
violation of the certification provision. 
The Omnibus Trade Act amendments 
provided the Commission discretional^' 
authority to impose sanctions.*^ The 
Commission thought it inappropriate to 
exercise that authority to impose the 
payment of costs and attorneys' fees in 
interim rules that were being adopted on 
an emergency basis without prior public 
comment.** 

The Federal Register notice 
announcing interim rule 210.5(b) stated 
that the Commission would determine at 
a later date whether to publish proposed 
cost and fee sanction rules.** Interested 
persons responded by filing written 
comments urging the Commission to 
adopt such rules. Paragraph (b)(3) of 
proposed final rule 210.4 accordingly 
provides for the imposition of cost and 
attorney's fee sanctions in certain 
instances when a submission is found to 
have been signed in violation of the 
signature and certification 
requirements.*’ Paragraph (b)(3) also 
permits the Commission to impose fines 
in addition to costs and attorneys' fees 
in particularly egregious cases. 

The sanction provisions of paragraph 
(b)(3) in the proposed final rule apply to 
the written submissions of parties or 
proposed parties to investigations or 
related proceedings, regardless of 
whether the submission is addressed to 
the AL) or the Commission. 

Sanctions for violation of the 
signature and certification requirements 
of paragraph lb)(l) are. however, not 
mandatory. As noted above, although 
FRCP 11 states that sanctions for abuse 
of process shall be imposed, the 
Commission's authority to impose 
sanctions to the extent authorized by 
FRCP 11 is discretionary. Paragraph 
(b)(2) of proposed final rule 210.4 thus 
states that an appropriate sanction may 


** Sm S3 FR 33045 [Aug. 20.1968). See alto tec 
13421aHSHB) of the Omnlbut Trade Act, 10 US.C 
133715). 

See S3 FR 33045 (Aur. 29.1988). 

The CommlMlon may by rule prescribe * * * 
sanctions for abuse of process to t)ie extent 
authorUed by Rule 11 * * Section 1342(a)(S)(B) 
of the Omnibus Trade Act; 19 U.S.C. 1337()i) 
(emphasis added). 

** See S3 FK 33045 (Aug. 29.1988) 

••W 

* * Paragraphs (b)(3) and (bH4) of proposed fina) 
rule 210.4 impose certain limitations on the 
imposiilon of monetary sanctions 


be imposed when a written submission 
is signed (and filed] in violation of 
paragraph (b)(1).** 

Paragraph fc). Paragraph (c) of 
proposed final rule 210.4 is derived from 
• paragraph (c) interim rule 210.5, which 
imposes specifications for written 
submissions in section 337 
investigations by citing provisions of 
Commission rule 201.8. *• 

Paragraph (c)(l)(i) of the proposed 
final rule imposes spacing and print-size 
requirements for written submissions 
that are addressed to the Commission in 
a section 337 investigation or a related 
proceeding. The Commission believes 
that these requirements are necessary 
and appropriate to prevent evasion of 
the intended effect of the page 
limitations in proposed final rules 210.66 
(c) and (e)(2) by utilizing unusually 
small spacing in submissions.*® The 
specific requirements imposed in 
paragraph (c)(l)(i) of proposed rule 210.4 
are identical to ^ose applied to briefs 
filed in the U.S. Court of Appeals for the 
Federal Circuit (Federal Circuit) in 
appeals from Commission 
determinations under section 337.*' 

The specifications in paragraph 
(c)(l)(i) of proposed final rule 210.4 do 
not apply to written submissions that 
are addi^ssed to an AL). Paragraph 
(c)(l)(ii) allows the AL) to impose any 
specibcations he deems appropriate for 
written submissions addressed to the 
AL). 

Paragraph (c)(2) of the proposed final 
rule states the number of copies that 
must be filed along with the signed 
original of each submission. This 
paragraph does not differ from the 
corresponding provision of interim rule 
210.5(c). 

Paragraph (c)(3) of the proposed final 
rule provides that if certain specified 
types of submissions contain 
confidential business information, the 
submitter must file and serve 
nonconHdential copies by a specified 
deadline. The Commission has observed 
that parties in section 337 investigations 
and related proceedings frequently fail 
to file public inspection copies of their 
confidential submissions, unless the 


** The niing and adjudication of a motion for 
aanclionf under proposed final rule 210.4(b) it 
provided for in proposed final rule 2ia25. 

Interested persons will note that the erroneous 
reference to ZlOa." which appears In the first 
sentence of paragraph (c) of interim rule 210.5. has 
been chang^ to 201.8" in paragraph (c)(lHil of 
proposed final rule 210.4. 

See. e^.. Inv. No. 337-TA-304. Certain Pressure 
Transmitters. (Commission denied motion to strike 
respondent's abnormaily'Spaced written comments 
on the initial determination (ID) concerning 
temporary relief, as the interim rules did not impose 
spacing requirements). 

•• See Fed Cir R. 32(a) (1900). 


docket section staff in the Office of the 
Secretary calls to remind them or the 
AL) or the Commission orders such 
filing. Paragraph (c)(3) of the proposed 
final rule accordingly provides that 
unless the Commission, the AL), or 
another rule in part 210 provides 
otherwise, any person who files a 
written submission of the kind specified 
in paragraph (c)(3) that contains 
confidential business information must 
file and serve nonconfidential treatment, 
the nonconfidential copies of the 
submission on the other parties within 
10 business days after filing the 
confidential version. If the submitter's 
ability to prepare the nonconfidential 
copies is dependent upon receipt of a 
document from the Commission, the 
AL), or the Secretary indicating whether 
certain information is entitled to 
confidential treatment, the 
nonconfidential copies of the submission 
must be filed and served within 10 
business days after service of that 
document. The AL) or the Commission 
may extend or shorten the 10-day 
deadline, if necessary. 

Paragraph (d). Paragraph (d) of 
proposed final rule 210.4 is based on 
paragraph (d) of interim rule 210.5. 
which was intended to provide that 
written submissions are to be served in 
the manner specified in Commission rule 
201.16(b) (i.e., by mail or hand-delivery), 
unless the presiding AL). the 
Commission, or another rule in part 210 
states otherwise. 

The proposed final rule differs from 
the interim rule essentially in two 
respects. First, the erroneous reference 
to service in the manner specified in 
"§ 210.16(b) of this Chapter." which 
appears in paragraph (d) of ipterim rule 
210.5, has been corrected to refer to 
"§ 201.16 (b) of this Chapter" in 
paragraph (d) of proposed final rule 
210.4. Second, the service requirements 
of the proposed final rule are applicable 
to written submissions filed by proposed 
parties, as well as those filed by parties, 
to investigations or related proceedings 

Allhough paragraph (d) of the 
proposed rule provides that written 
submissions are to be served in the 
manner specified in S 201.16(b) (i.e., by 
mail or by delivery to the intended 
recipient's principal place of business or 
the office of his attorney (if the person is 
represented by counsel)), the presiding 
AL), the Commission, or another rule in 
part 210 may state otherwise. A 
presiding AL) thus may order service of 
a particular submission by other means, 
such as by fax. 
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Section 2ia5 

Proposed final rule 210.5 is derived 
from interim rule 210.6 concerning 
confidential business information. 

Powgroph (q). Paragraph (a) of 
interim rule 210.6 cites the rules for 
defining, identifying, and submitting 
confidential business information in a 
written submission filed In connection 
with a section 337 investigation or a 
related proceeding. Paragraph (a) of 
proposed final rule 210.5 is essentially 
the same as paragraph (a) of the interim 
rule, with two minor differences. First, 
the typographical errors in the interim 
rule which resulted in erroneous 
citations to “§ 210.6(ar instead of 
•*§ 201.6(a)*’ and **§ 210.6(c)’* instead of 
”§ 201.6(c)** have been corrected In the 
proposed final rule. Second, paragraph 
(a) of the proposed final rule also 
indicates that confidential business 
information is to be submitted in 
accordance %¥itii S 201.6(c) in the 
absence of a Commission or AL) order 
stating otherwise. 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.5 is l^sed on 
paragraph (b) of interim rule 2ia6. 
which imposes restrictions on the 
disclosure of confidential business 
information. 

The Omnibus Trade Act amended 
section 337 by creating statutory 
restrictions on the disdosure of 
conOdential business information 
without the consent of the submitter.^^ 
The Commission accordingly drafted 
f aragraph (b) of interim rule 2ia6 to 
mirror the statutory provisions. 

The public comments on the interim 
rule focused on paragraph (b)(1)—> 
persons granted access to confidential 
business information under an 
administration protective order issued 
under interim rule 21CX37. Submissions 
filed by American Telephone & 

Telegraph Co. (AT&T) and by Texas 
Instruments Inc. (Texas Instruments) 
along with 10 other compcmies 
commented that the Commission should 
adopt a rule or policy that no distinction 
will be drawn between in-house counsel 
and retained counsel In determining the 
propriety of disclosing conhdential 
information under a protective order in 
a section 337 investigation. Texas 
instruments noted that the presumption 
against granting in-house counsel access 
to confidential business information had 


, ** ^ 1342(aKa) of Ihc Omnibus Trade Act 

'0U.S.Cl337tiip 

Thoat c o ii yai de s are Apple Compiler. Inc. 

Mis. Et. ffci Pont 5 c Oemoars S Company, 
u Kodak Company. Ford MoHir Company. 

«*wien-Packafd Company. bHel Corporaflon. 
^*^*®ro4a, Inc,, and Xerox Corporation. 


been dropped in countervailing duty and 
antidumping investigations under title 
VII of the Tariff Act and that the 1968 
interim rules governing those 
investigations authorized the granting of 
a protective order application filed by 
an in-house attorney who was not 
involved in '’competitive 
decisionmaking,” as defined in United 
States Steei v. United States, 730 F.2d 
1465 (Fed. Cir. 1984).*‘* Texas 
Instruments seemed to favor a similar 
standard in section 337 investigations, 
with the additional requirement that the 
in-house counsel applicant must not 
have been involved in the negotiation of 
patent licenses or the prosecution of 
applications for patents in the subject or 
field at issue in the investigation. AT&T 
suggested that protective order access 
determinations be made on a case-by- 
case basis under the same standards 
used by federal district courts. 

The international Trade Commission 
Committee of the American Intellectual 
Property Law Association (AlPLA) abo 
expressed an interest in the extent to 
which in-house counsel should routinely 
be granted access to confidential 
business information under 
administrative protective orders in 
section 337 investigations. The AlPLA 
did not take a position but suggested 
that the question of access by in-house 
counsel ^ examined. 

The Commission has not drafted 
paragraph (b) of proposed fuial rule 
210.5 in the manner suggested by AT&T 
or Texas Instruments. The Omnibus 
Trade Act amendments to section 337 
and their legislative history do not 
suggest that a change in the current 
protective order practice for 
investigations and related proceedings 
under section 337 is necessary or 
appropriate.** 

The only substantive difference 
between the interim rule and paragraph 
.(b) of the proposed final rule is that the 
proposed fm^ rule indicates that 
Commission personnel authorized to see 
confidential business information 
submitted in connection with an 
investigation or a related proceeding 
include the employees who are 


*«Se#lntertniniie207J (53 FR 33039 and 33(M1. 
Aug. 29. loss). 

** The iegttiattve bMiory Indicalea ibal the 
atstutory provlakm feithcted diaUoauxe of 
confidential batineta mformatlon aubinmed to the 
CommisMon and exchanged anMng the parttaa Hi a 
section 337 mveatigatloo waa Intended to p reve n t 
Commisalon release of informaUon that was 
Intbally granted coafldenUa) treaUnent by the 
Commiasion aiMl It still conalde r ed conSdentlal by 
the subadtter. bat la no kmger regarded aa 
confidential by Uie CommiaakM. See S. Rep. No. 71. 
100th Cotu. lal Seaa. el 133 (1987); Hit. Rep. No. 4a 
100th Coa. 1t1 Seta at WZ (19S7); M R. Rep. No. 578. 
100th Cong.. 2d Seaa. at 83811968). 


responsible for maintaining the record of 
the investigation or related proceeding. 

Paragraphs (c) and (dl Paragraphs (c) 
and (d) of proposed final rule 210.5 arc 
now provisions. Following publication of 
Interim rule 210.6 in 1968, the ITC Trial 
Lawyers Association (ITCTLA) 
commented that the final rule should 
identify the final arbiter on the question 
of whether information designated 
confidential by the submitter is entitled 
to confidential treatment under the 
Commission rules. The Commission 
agrees. Paragraph (c) of proposed final 
rule 210.5 accordingly describes 
confidentiality determinations during 
the preinstitution proceedings. 

Paragraph (d) describes confidentiality 
determinations during investigations 
and related proceedings. 

Section 210.6 

Proposed final rule 210.6 is based on 
interim rule 210.7, which pertains to the 
computation of time, additional 
hearings, postponements, continuances, 
and extensions of time. The proposed 
final rule differs from the interim rule in 
two respects. First, proposed final rule 
210.6 has been drafted to state that 
service shall be in accordance with 
S 201.14 of this chapter and S 201.16(d) if 
applicable, instead of citing § 201.14 
alone.*® Second, a sentence has been 
added to proposal final rule 2ia6 to 
explain that when a deadline must be 
computed on the basis of the service 
date of a document that was served by 
mail, the additional time allotted under 
Commission rule 201.1d(d) is to be 
added to the end of the prescribed 
period and not the beginning.*^ This 
provision codifies a Upstanding 
Commission practice. 

Interested persons should also note 
that proposed final rule 210.6 provides 
that computation of time shall be in 
accordance with Commission rules 
201.14, and 201.16(dl if applicable— 
unless the presiding AL4. the 
Commission, or another rule in part 210 
states otherwise. Accordingly, while an 
investigation or a related proceeding is 
before the AL). be is free to impose his 
own rules for computing time to take 
action In response to a document, 
regardless of the manner in which the 


** CommisBton rule 201.ISfd) Is tb« rule t>f general 
appllcaticjfi iKet provide* addlllonal Unie when the 
computation of a deadline !• measured from the 
date of service of a document thal was served by 
maii 

For example, when competing the deadline for 
responding to a motion that was served by mailing 
It to attorneys located Hi the United States, the 
nonmovtng parttea matl firsi oouat the 10 deya 
sHofted under propoeed final rule 2iai5(c) arK) then 
add the 3 extra days aUolled under Comousslun rule 
20110(dV 
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document was served. The ALJ thus 
may grant extra time for responding to a 
document that was served by hand- 
delivery. fax. express courier, or 
international express courier. 

Section 210.7 

Proposed final rule 210.7 is based on 
interim rule 210.8. which states that 
service of “process and other 
documents** shall be in accordance with 
Commission rule 210.16, unless the 
Commission, the ALJ. or another rule in 
part 210 states otherwise. 

The ITCTLA commented that the 
meaning of interim rule 210.8 was 
unclear in li^t of interim rule 210.5(d). 
which pertains to **8ervice of 
submissions.'* The ITCTLA suggested 
that if the two rules apply to different 
documents, that should be made clear; 
otherwise, rule 210.8 should be omitted 
from the proposal final version of part 
210. 

In response to the ITCTLA*s concerns, 
the Commission has drafted proposed 
final rule 210.7 to expressly cover the 
service of (1) process all documents 
issued by or on behalf of the 
Commission or an AL). and (2) all 
documents issued by parties under the 
discovery and compulsory process rules 
(proposed final rules 210.27 through 
210.34). 

Subpart B—Commencement of 
Preinstitution Proceedings and 
Investigations 

Section 210.8 

Proposed final rule 210.8 is essentially 
the same as interim rule 210.10, which 
describes the commencement of 
Commission proceedings to determine 
whether to institute a section 337 
investigation. The proposed final rule 
differs from the interim rule in the 
following respects: First, since the 
definitions and other provisions of the 
proposed final rules distinguish between 
investigations and related proceedings, 
proposed final rule 210.6 is entitled 
•‘Commencement of Preinstitution 
Proceedings** instead of 
' Commencement of Proceedings.** Also, 
the word **preinstitution** has been 
inserted in front of **proceeding** in the 
first sentence of pa'ragraph (a) of the 
proposed final rule and in the sentence 
constituting paragraph (b) of the 
proposed final rule. 

Section 210.9 

Proposed final rule 210.9 describes the* 
Commission's actions upon receipt of a 
complaint, i.e., the preinstitution 
processing of a complaint. There is no 
substantive difference between this rule 
and Interim rule 210.11. except for the 


omission of cross-references in the 
proposed final rule to rules governing 
the format, filing, and content of a 
section 337 complaint in the proposed 
final rule. 

Section 210.10 

Proposed final rule 210.10 is based on 
interim rule 210.12, which describes the 
time and manner in which the 
Commission institutes—or declines to 
institute—a section 337 investigation in 
response to a complaint. The proposed 
final rule reflects actual Commission 
practice more accurately and in greater 
detail than the interim rule—particularly 
with respect to cases in which the 
complaint is accompanied by a motion 
for temporary relief. The proposed final 
rule also provides that written notice 
will be given to all proposed 
respondents (as well as to the 
complainant) if the Commission 
determines not to institute an 
investigation in response to the 
complaint. 

In connection with the Commission’s 
examination of a section 337 complaint 
and its informal investigatory activity 
under proposed final rule 210.9(b), 
potential complainants (and any 
proposed respondent who files a 
preinstitution submission with the 
Commission) should note that they will 
be expected to provide supplemental 
information to the Commission, if such 
information is requested, prior to the 
Commission's decision on whether to 
institute an investigation in response to 
the complaint. Proposed final rule 
210.12(h) imposes a duty to supplement 
the complaint under certain 
circumstances. The obligation of a 
complainant (and any proposed 
respondent who files a preinstitution 
submission) to provide supplemental 
preinstitution information to the 
Commission upon request exists even 
though the information requested might 
not fall within the limited category of 
mandatory supplements under proposed 
final rule 210.12(h). 

Section 210.11 

Proposed final rule 210.11 is based on 
interim rule 210.13, and governs service 
of the complaint and notice of 
investigation by the Commission— 
which is the operative service for 
computing the deadline for responding 
to the complaint and notice. The 
Secretary usually serves the complaint 
and notice of investigation on each 
respondent by certified mail and 
requests a return receipt bearing the 
signature of the person to whom the 
mailing was delivered and the date the 
delivery occurred. The provisions of 


interim rule 210.13 constitute paragraph 
(a) of proposed final rule 210.11. 

Paragraph (b) of proposed final rule 

210.11 is a new provision stating that 
parties may, with leave from the 
presiding ALJ, try to serve the complaint 
and notice of investigation by personal 
service if proof of Commission service 
by certified mail cannot be obtained. 
Personal service of the complaint and 
notice of investigation by a party may 
be necessary or desirable when a 
respondent whom the Commission has 
not been able to serve by mail is not 
participating in the investigation and 
another party wants the Commission to 
have personal jurisdiction over that 
respondent.** 

Subpart C—Pleadings 

Section 210.12 

Proposed final rule 210.12 is based on 
interim rule 210.20, which describes the 
information and materials that must be 
provided in or with a section 337 
complaint in order for it to be 
considered properly filed and to result in 
the institution of an investigation. 

Paragraph (af Paragraph (a) of 
proposed final rule 210.12 outlines the 
general requirements for all complaints 
as well as the specific requirements for 
complaints based on various specific 
types of unfair acts or unfair methods of 
competition. The differences between 
the interim rule and paragraph (a) of the 
proposed final rule are discussed below 

1. Paragraph (a) of proposed final rule 

210.12 expressly requires compliance 
with confidentiality rule 210.5 in 
addition to proposed final rule 210.4 and 
Commission rule 201.8. 

2. Paragraphs (a)(6) through (a)(9) of 
proposed final rule 210.12 are arranged 
somewhat differently from the 
corresponding paragraphs in interim rule 
210.20 and also have been shortened to 
make them easier to read. 

3. The domestic industry data 
requirements of paragraphs (a)(6) and 
(a)(7) of proposed final rule 210.12 have 
been drafted to correspond more closely 
to the purpose and intent of the 
Omnibus Trade Act amendments 
concerning the “domestic industry” for 
complaints based on infringement of a 
U.S. patent or a federally registered 
trademark, copyright, or mask work.** 


•• Such itiri»dlction may be required to support a 
cease and desist order against a domestic 
respondent. 

•• An importation or sale involving infringement 
of a patent or a registered trademark, copyright or 
mask work is a violation of section 337 if a domesth. 
industry exists or is in the process of being 
established See 19 US.C 1337(a} (1) and (2). The 
Omnibus Trade Act amendments to section 337 

Contmuc<t 
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Moreover, paragraph (a)(6)(ii) provides 
for complaints alleging that a domestic 
industry is in the process of being 
established, as well as complaints 
alleging that a domestic industry 
exists.*® 

The Commission received adverse 
comments concerning interim paragraph 
(a)(6) from the Ad-Hoc Association of 
Inventors and Licensing Companies 
(AAILC), a group of independent, free¬ 
lance, U.S. inventors and licensing 
companies, many of whose products are 
not being manufactured or produced in 
ihe United States. The AAILC was 
concerned that paragraph (a)(6)(iii) of 
the interim rule does not adequately 
reflect the Congressional intent that 
compliance with the ''substantial 
investment" criterion for a domestic 
industry is to be based on the facts and 
circtimstances of each case and should 
not be construed in a manner that 
precludes small businesses (like 
members of the AAILC) from obtaining 
relief solely because they are incapable 
of manufacture at the time the complaint 
is filed, have not met any requisite 
dollar threshold of investment, lack the 
resources to fund large-scale research 
and development facilities available to 
industries engaged in manufacturing, or 
do not have full-time laboratory 
personnel or patent counsel on staff. 

The Commission does not consider it 
necessary to draft proposed final rule 
2iai2(a](6) in the manner the AAILC 
has suggested. For the benefit of 
potential section 337 complainants who 
have not commenced manufacture of the 
product or use of the process relating to 
the intellectual property right asserted in 
the complaint, the preamble to the final 
niles will state that the substantial 
investment factor and other statutory 
factors relevant to the existence of a 
domestic industry will be evaluated on a 
case-by-case basis. 

4. Paragraph (a](9)(vii] of interim rule 
-10.20 requires the complainant in a 
patent infringement case to provide, 
<imong other things, a showing of 
domestic production of the patented 
article or domestic utilization of the 


broadened ihc concept of "domestic industry'* for 
•uch cates in order to make relief more easily 
obtainable by holders of Ihe aforesaid types of 
intellectual property rights. The amended statute 
^accordingly lists alternative criteria which, if 
68|j§ned. mandate a Commission finding that a 
jiomestlc industry exists. Paragraphs (a)(6) and 
lo)(^ of interim rule 21020 list information that 
t*® provided concerning the domestic industry 
or the trade or commerce at issue. Paragraph (a)(6). 
in partfTular. was intended to be consistent with the 
provisions of section 337 concerning "domestic 
^uuitry** and proof that such an industry exists. 

See 53 FR 33047 (Aug. 29.1968). 

The interim rule inadvertently failed to provide 
w nomplainls alleging that a domestic industry is in 
•oe process of being established. 


patented process. The ITCTLA 
commented that the Commission should 
omit those requirements from the final 
rule. The ITCTLA noted that under the 
Omnibus Trade Act amendments to 
section 337, domestic production or 
utilization is a factor that may be proven 
to support a finding of domestic 
industry, but it is not required. The 
ITCTLA thus believes that interim 
paragraph (a)(9)(vii) is inconsistent with 
the statute and Congressional intent. 

The ITCTLA noted also that the 
principal purpose of interim paragraph 
(a)(9) appears to be to obtain 
information from the complainant for 
use in judging the sufficiency of the 
allegations concerning infringement and 
that this can be achieved without 
requiring a showing of domestic 
production or utilization (e.g., through 
the claim comparison chart required by 
interim paragraph (a)(9)(vii)). 

The Commission notes that 
information concerning domestic 
production is useful for showing the 
exploitation of the subject patent. The 
Commission has drafted paragraph 
(a)(9) of the proposed final rule, 
however, in the manner that the ITCTLA 
has suggested. 

5. The final substantive difference 
between paragraph (a) of interim rule 
210.20 and paragraph (a) of proposed 
final rule 210.12 relates to paragraph 
(a)(10). Paragraph (a)(10) of the interim 
rule stales that a complainant seeking 
temporary relief must file a motion for 
such relief along with the complaint. 
Proposed final nJe 210.53 permits a 
complainant to file a motion for 
temporary relief after a complaint is 
filed, however, as long as filing occurs 
before the Commission has determined 
whether to institute an investigation on 
the basis of the complaint. Paragraph 
(a)(10) of proposed final rule 210.12 
accordingly states that a motion for 
temporary relief should accompany the 
complaint, as provided in proposed final 
rule 210.52(a), or may follow the 
complaint, as provided in proposed final 
rule 210.53(a), 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.12, which 
provides for the submission of samples 
of the domestic and imported articles at 
issue in a complaint as exhibits, is 
essentially the same as paragraph (b) of 
interim rule 210.20. 

Paragraph fcj. Paragraph (c) of 
proposed final rule 210.12 is based on 
paragraph (c) of interim rule 210.20. 
which describes additional material that 
must accompany a section 337 
complaint based on alleged patent 
infringement. There are two minor 
differences between the interim rule and 


the proposed final rule. The first is that 
the term "U.S." has been inserted before 
"Patent and Trademark Office" in 
paragraph (c)(2) of the proposed final 
rule. And in paragraph (c)(3) of the 
proposed final rule, the words "file 
wrapper" have been deleted in favor of 
"prosecution history." which is the 
preferred term. 

Paragraphs (d), (fl and (g). 

Paragraphs (d). (f) and (g) of interim rule 
210.20 list additional material that must 
be provided in or with a section 337 
complaint alleging infringement of a 
federally registered trademark, 
copyright, or mask work. The ITCTLA 
commented that, like a patent-based 
complaint, a complaint based on 
infringement of any of the aforesaid 
intellectual property rights should be 
accompanied by three copies of the 
federal registration, a list of all 
licensees, and all licensing agreements 
(or a representative agreement). 

The Commission agrees. Three copies 
of such documents are needed because 
the original goes in the docket file in the 
Secretary's Office, one copy goes in the 
public inspection file in the Secretary's 
Office, one copy goes to the Office of 
Unfair Import Investigations (OUll), and 
one copy goes to Office of the General 
Counsel. Paragraphs (d), (f). and (g) of 
proposed final rule 210.12 accordingly 
have been drafted in the manner Ihe 
ITCTLA recommended. 

Paragraph (e). Paragraph (e) of the 
interim rule 210.20 lists additional 
information that must be provided with 
a complaint alleging infringement of a 
nonfederally registered trademark (i.e., a 
"common-law" trademark). Unlike the 
interim rule, paragraph (e) of proposed 
final rule 210.12 provides that 
complaints alleging infringement of a 
common-law trademark must contain a 
"detailed and specific" description of 
the alleged trademark. This requirement 
has been added because the 
Commission believes that there are 
significant public interest reasons for 
requiring a party to define the metes and 
bounds of the asserted trademark— 
particularly since the Commission is 
now authorized to grant default 
remedial orders under section 337 as 
amended by the Omnibus Trade Act.** 
For example: If the Commission 
determines to issue a limited exclusion 
order in a litigated Investigation or in a 
default case, the order should be drafted 
with sufficient specificity to enable the 
U.S. Customs Service to enforce it 
without impeding legitimate trade or 
forcing every would-be importer to seek 
an advisory opinion from the 


»• 19U.se 1337(g). 
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Commission as to whether the 
importation of its merchandise would 
violate the order. Precise delineation of 
the subject trademark in the remedial 
order also will make jt easier for 
competitors to redesign their aiiides or 
trademarks, if necessary, to avoid 
infringement of the complaint's 
trademark and exclusion of their 
imported merchandise. 

Paragraph (h). Paragraph (h) of 
proposed final rule 210.12 is a new 
provision ^diich requires a complaint to 
bring to the Commission's attention new 
information that changes the accuracy 
of a pleaded material fact or law in the 
complaint after the complaint is filed or 
whi^ makes some portion of the 
complaint misleading. The Commission 
believes that the ex parte nature of the 
proceedings that are conducted to 
determine whether to institute a section 
337 investigation makes it incumbent 
upon complaints to ensure that the 
Commission is fully advised of material 
legal or factual developments that could 
affect its analysis of the merits of the 
complaint. Likewise, proposed 
respondents also should be made aware 
of new developments that could affect 
their approach to discovery. Suppose, 
for example, that after a tirm files a 
complaint and motion for temporary 
relief, its board of directors votes to 
move some portion of the firm's 
production opierations offshore. That 
development could affect the 
Commission's analysis of whether the 
complainant has sufficiently pled the 
existence of a domestic Industry or is 
entitled to temporary relief. It also 
would provide proposed respondents 
notice of a potentially relevant issue to 
pursue in discovery. 

Section 2iai3 

Proposed final rule 210.13 is based on 
interim rule 210.21. whicli governs the 
content and filing of a response to a 
section 337 complaint and notice of 
investigation. There are several 
differences between the interim rule and 
the proposed final rule. First, since 
propos^ final rule 210.59 (b) allows 
respondents 10 days (instead of 20 days] 
to file responsive pleadings in temporary 
relief cases that have not been dedared 
"more complicated." paragraph (a) of 
proposed final rule 210.13 cites that 
exception to the 20-day filing 
deadline.^* 


** pHninr*|>h ia| of propo»«d tmii) lult EtO.lS also 
rc .Itfctt tho fact that 4he oumplaitU and notice of 
invrallgolion may be am’ed by the Conimisdion 
ptimufini to pmpoaed final rule 2tauta) or by a 
pany purauant to propoaed final rule 210.11(b). 


Next, paragraph (b) of the proposed 
final rule 210.13 directs respondents %vho 
are not manufacturing their accused 
imports must provide the name and 
address of the firm that supplied their 
imports. Respondents who are importers 
must provide the Tariff Schedules of the 
United States item number(s) for 
importations of the subject articles 
occurring before January 1,1989, and the 
Harmonized Tariff Schedule item 
number(8) for importations occurring on 
or after January 1.1989. Paragraph (b) of 
proposed final rule 210.13 also 
authorizes the ALJ to waive any of the 
prescribed substantive requirements for 
responses to complaints and notices of 
investigations, or to impose additional 
requirements, for good cause.*^ 

Paragraph (c) of proposed final rule 
210.13 pertains to the submission of the 
involv^ imported articles as exhibits. It 
differs from the corresponding 
paragraph of interim ride 210.21 by not 
requiring respondents to submit such 
exhibits if the complainant has already 
supplied them pursuant to proposed 
final rule 2iai2(b). 

Section 210.14 

Paragraphs (q)-(c). Paragraphs (a) 
through (c) of proposed final rule 210.14 
are based on interim rule 210.22. which 
governs amendments to pleadings and 
notices of investigation. 

The difference between the interim 
rule and the proposed final rule is that 
the provisions of Interim paragraphs (a) 
and (b) have been reorganized in the 
corresponding paragraphs of the 
proposed final rule for improved 
clarity.*^ Paragraph (a) of the proposed 
final nde addresses preinstihition 
amendment of the complaint at the 
complaint's direction. Paragraph (b)(1) 
discusses postinstitution amendment of 
the complaint or the notice of 
investigation by leave of the 
Commission. Paragraph (b)(2) discusses 
postinstitution amendment of pleadings 
other than the complaint by orier of the 
AI.J at his discretion. There is no 
difference between paragraph (c) of the 


** The authcriry lo waive any of the preacribed 
tuhatantive reqtiireioetiU for a nwponae to a 
complaint and notice of inveatigatUiD can be 
eigniXicaat conudering that a finding Uiat a 
respondent hat failed **10 reipond'* to the complainl 
and notice in the manner required by the 
Commifsioa mlet la an element of aiatotory default 
and can lead to the iaauanca of a linuted remedial 
order directed to the reapondont in questioo. See 19 
ll.S.C 1337(g)(lJ end propoecd final rule 
2iaiS(ani). 

The need Cor foch roorganization waa noted by 
the chief admlnittrative law fudge and the 
Commieeion in ijn\ No. 3a7»l A-29S. Cerlain Low 
Friction Drawer Supports. Components Thereof, and 
Products Containing Same. Initial Determination 
Amending the Notice of InvestigaHon (Order No. 1) 
at 3 duly 6.1989); S4 FR 32701 (Aug. 9.1069). 


interim rule—which pertains to 
conformance of the pleadings and notice 
of investigation to the evidence—and 
paragraph (c) of the proposed final rule. 

Paragraph (d). Paragraph (d) of 
proposed final rule 210.14 is identical to 
interim rule 210.23, which governs the 
filing of supplemental submissions at the 
discretion of the presiding ALJ. 

Subpart D-^Motions 

Section 210.15 

Proposed final rule 210.15 contains the 
provisions of paragraphs (a) through (d) 
of interim rule 210.24, which pertain to 
the content filing, responses to. and 
disposition of motions in section 337 
investigations, modified only to provide 
that the proposed final rule expressly 
applies to motions filed in related 
proceedings as well as those filed in 
investigations. 

Sections 210.16 and 210.17 

Proposed final rule 210.16 and 210.17 
are based on interim rule 210.25, which 
governs default in section 337 
investigations. Proposed final rule 210.16 
is limited to the forms of default 
provided for in sections 337(g) and (h) of 
the Tariff Act—i.e., (1) failure to respond 
or to othenvise appear to answer the 
complaint and notice of investigation, 
and (2) a finding of default as a sanction 
for abuse of process under proposed 
final rule 210.4 (the Commission analog 
to FRCP ll) or failure to make or 
cooperate in discovery under proposed 
final rule 210.33 (the Commission analog 
to FRCP 37).*‘ Proposed final rule 210.17 
relates to failures to act other than the 
statutory forms of default. It also 
provides that the subject failures to act 
can result In the ALJ or the Commission 
making inferences, findings of fact, 
conclusions of law. determinations (on 
violation of section 337 or other issues), 
and orders that are adverse to the party 
who failed to act Proposed final rules 
210.16 and 210.17 are responsive to 
comments from the ITCTIA and the 
International Electronics Manufacturers 
and Consumers of America (lEMCA) 
which criticized interim rule 210.25 for 
not distinguishing between statutory 
and nonstatuiory default, not covering 
certain types of nonstatutory failures to 
act. and not expressly aulhorizing the 
ALJ or the Commission to draw adverse 
inferences in certain circumstances. 

Paragraph (b) of proposed final rule 
210.16 sets fo^ the procedure for 
determining statutory default Paragrapi' 
(b)(1) provides for the filing of motions 
for default based on a respondent’s 


•• Sec 19 U,SXX 1337(g)(1) and (h). 
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failure to respond to the complaint and 
notice of investigation in the manner 
required under the Commission rules or 
to otherwise fail to appear to answer the 
complaint and notice of investigation. 
Paragraph (b)(2) provides for the filing 
of motions for default based on a 
respondent's abuse of process or failure 
to make or cooperate in discovery. 
Paragraphs (b)(1) and (b)(2) also 
indicate that an ALj’s decision granting 
a motion for a finding of default shall be 
in the form of an initial determination 
(ID) and that a decision denying a 
motion for default shall be in the form of 
an order. Paragraph (b)(3) lists the rights 
that a respondent loses if it is found to 
be in default. 

Paragraph (c)(1) of proposed final rule 
210.16 permits a complainant to file a 
declaration seeking immediate entry of 
relief against the respondent in default. 
The rule does not specify, however, a 
point in time at which the Commission is 
r(^quired to issue a remedial order 
against a defaulting respondent (i.e., 
whether the Commission will issue such 
relief immediately after the respondent 
is found to be in default or only after the 
Commission has adjudicated the 
violation issues). The Commission 
believes it necessary and appropriate to 
retain the flexibility to issue limited 
remedial orders immediately or at the 
end of the investigation. 

There may be cases in which time is 
of the essence and the complainant 
should not be forced to wait until the 
end of the investigation to obtain relief 
against defaulting respondents. There 
also will be cases in which the rapid 
issuance of limited relief is not critical 
and it would be more appropriate to 
wail until the end of the investigation. In 
most cases, the Commission is likely to 
defer decisions on issuing default relief 
pending the adjudication of any 
defenses by participating respondents 
that may have a bearing on the public 
interest factors.*® The Commission is 
particularly interested, however, in 
receiving comment from interested 
parties on whether the final rules should 
specify the point at which a default 
remedy should be issued. 

Paragraph (c)(2) of proposed final rule 
210.16 governs the issuance of genera) 
exclusion orders in default cases. 


*• Generelly. there arc sound reasons for waiting 
jwhl the end of the investigation before issuing 
hroited relief against defaulting respondents. For 
example, if the Commission does not wait in a 
contested patent-based case, it risks later having to 
vtcale the limited remedial order if the patent in 
^ntroversy is found to be invalid or unenforceable. 
^»o. the seriatim issuance of several limited 
j^niedial orders is likely to be administratively 
^^nsome for the President (who must review 
wch order) and for the U.S. Customs Service (which 
®uii enforce them). 


Section 210.18 

Proposed final rule 210.18 governs 
summary determinations and is based 
on interim rule 210.50. which is based on 
FRCP 56 entitled "Summary Judgment." 
The proposed final rule has been drafted 
to correspond more closely to FRCP 56. 
For example, paragraph (b) of proposed 
final rule 210.18 has been worded to 
correspond to FRCP 56(c) ("Motions and 
Proceedings Thereon").*’ Paragraph (c) 
has been worded to correspond to FRCP 
56(e) ("Form of Affidavits; Further 
testimony; Defense Required"). 
Paragraph (d) has been worded to match 
FRCP 56(f) ("When Affidavits are 
Unavailable"). Finally, paragraph (e) 
has been worded to correspond to FRCP 
56(d) ("Case Not Fully Adjudicated on 
Motion"). 

The only provision of FRCP 56 that 
does not appear in proposed final rule 
210.18 is the text of FRCP 56(g) entitled 
"Affidavits Made in Bad Faith." That 
paragraph provides for cost and 
attorney's fee sanctions—and a finding 
that the submitter of the affidavit is in 
contempt of court—if the affidavit is 
found to have been presented in bad 
faith or solely for the purpose of delay. 
Cost and fee sanctions under FRCP 56 
have not been explicitly requested by 
the ALJs. and are not explicitly 
authorized for Commission proceedings 
by section 337(h) of the Tariff Act.** 
Moreover, the prohibitions and cost and 
fee sanction provisions of proposed final 
rules 210.4(b) and 210.25 pertaining to 
abuse of process are intended to cover 
affidavits made in bad faith as well as 
other kinds of papers. 

Proposed final rule 210.18 also differs 
from the interim rule on the issue of the 
timing of filing a motion for summary 
determination during the temporary 
relief phase of an investigation. The 
Commission noted that the last sentence 
of paragraph (a) in the interim rule— 
which states that motions for summary 
determinations must be filed at least 30 
days before the scheduled date of the 
evidentiary hearing—may not be 
appropriate for temporary relief 
proceedings. For that reason, paragraph 
(a) in the proposed final rule provides 
that the 30-day deadline applies to 
motions for summary determinations in 
permanent relief proceedings and that 


Paragraph (b) of the proposed final rule has 
thus been drafted to state that the summary 
determination sought by the moving party shall be 
rendered if the pleadings and any depoaitions. 
answers to interrogatories, one/admissions on file. 
together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that 
the moving party la entitled to a summary 
determination as a matter of law. (Italics indicate 
new text.] 

>• See 19 use 1337(h). 


motions for summary determination in 
temporary relief proceedings must be 
filed on or before the deadline set by the 
presiding ALJ. 

Section 210.19 

Proposed final rule 210.19 is based on 
interim rule 210.26 and establishes the 
procedure for intervening in a section 
337 investigation or a related 
proceeding. The differences between the 
interim rule and proposed final rule are 
largely editorial. A technical error has 
been corrected as well. As the ITCTLA 
noted in its comments on the interim 
rule, the second sentence concerning the 
certificate of service that must 
accompany an application for 
intervention erroneously refers to 
service in accordance with "§ 210.16." 
The sentence in question has been 
corrected in the proposed final rule so 
that it refers to "§ 201.16(b).” 

Section 210.20 

Proposed final rule 210.20 is based on 
interim rule 210.44(e) and governs 
declassification of—i.e., removal of the 
"confidential" designation from— 
documents (or portions thereof) that 
have been designated confidential by 
the submitter. The only difference 
between the interim rule and the 
proposed final rule is that paragraph (b) 
of the proposed final rule provides that, 
after issuance of the public inspection 
version of an ID concerning violation of 
section 337 or termination of the 
investigation, a decision by the AL) to 
grant a motion for declassification of 
information shall be in the form of an ID. 

Section 210.21 

Proposed final rule 210.21 is based on 
interim rule 210.51, which governs 
motions for termination of an 
investigation in whole or part on the 
basis of a settlement agreement or a 
consent order. Prior to passage of the 
Omnibus Trade Act amendments to 
section 337, the Commission took such 
action under authority derived from the 
APA. The Omnibus Trade Act amended 
section 337 to give the Commission 
express authority to take such actions 
and to do so with or without a 
determination on violation of section 
337.*® The Commission accordingly 
drafted interim rule 210.51 to correspond 
to relevant statutory provisions.®* 

Paragraph (a). The ITCTLA 
commented that interim rule 210.51 
should be amended to codify existing 


*• S«e 8€C. 1342(a)(2) of the Omnibus Trade Act; 
19 U.S.C. 1337(c). 

See 53 FR 33052. 33053.33060. and 33070 (Aug. 
29.1988). 
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practice by adding other provisiona by 
which an investigation may be 
terminated in whole or part, viz^ 
termination based upon withdrawal of 
the complaint or withdrawal of certain 
allegations in the complaint. The 
Commission believes that the ITCTLA’s 
suggested modification is appropriate 
and has drafted paragraph (a) of 
proposed final rule 210.21 accordingly. 
Current and prospective complainants 
should bear in mind that a motion to 
terminate an investigation under 
paragraph (a)(1) or (a)(2) of proposed 
final rule 210.21 will not exempt the 
complainant from possible sanctions 
under proposed final rules 210.4(b) and 
210.25 if the Commission subsequently 
determines that the complainant or its 
representative have abused the section 
337 process in signing and Hling of the 
complaint or related submissions.'* * * 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.21 concerns 
settlements based on licensing or other 
agreements. It is virtually identical to 
interim rule 210.51(b). 

Paragraph (c). Paragraph (c) of 
proposed final rule 210.21 discusses 
settlement by consent order. This 
paragraph incorporates provisions of 
interim rules 211.20. 211.21. and 211.22. 

Paragraph fcf(I). Paragraph (c)(1) of 
proposed final rule 210.21 is based on 
Interim rule 211.20, which provides 
opportunities to submit proposed 
consent orders to the Commission. 
Paragraph (c)(1) of proposed final rule 

210.21 essentially incorporates the 
revised version of interim rule 211.20 as 
it appeared in the October 17.19B8. 
notice of proposed rulemaking 
concerning part 211. That notice slated 
that the Commission was considering 
revision of interim rule 211.20 to provide 
for the submission of proposed consent 
orders prior to institution of an 
investigation under section 337 only 
during proceedings under section 603 of 
the Trade Act of 1974 (19 U.S.C. 2462). 
This change was proposed in order to 
simplify standard prein&titution 
procedure. 

in addition, the term "'presiding 
officer** was replaced by the more 
correct term *'administrative law judge.** 
The Commission also thought it 


** See Inv. No. 337-TA-28S. Certain Plcturc-in-a- 
Piefure Video Add-On Producti and ComponenU 
Thereof, in nrhirii the Comintigton rejected a 
acitlemeni agreemeal between the complainant and 
the respondents and terminated the investigation 
with prejudice based on sUpulatians 

*lC)omplaiiiaots must not be permitted to make 

mlsBlaiemenls and/or omissions of material fact in 
their complaints and then obtain settlement 
agrvemeol termination of the investigation following 
disclosure of their misstalemems and/or 
umissioosL** Commission Action and Order (Dec 9. 
1967): 52 VR 4776? (Dec. 16.1967) 


appropriate to delete the word 
‘‘proposed,’* which modified “consenl 
order agreement,** because the 
agreement (now called '‘stipulation** in 
the propos^ final rule published in the 
present notice) exists before the 
Commission considers it The 
Commission proposed to revise interim 
rule 211.20 fukher by eliminating as 
unnecessary the provision for issuing a 
Federal Register notice upon receipt by 
the Commission of an ID concerning 
termination of an investigation on the 
basis of a consent order. 

Finally, interim rule 211.20 also was 
revised to streamline the consent order 
process by eliminating the requirement 
that the complainant and the 
Commission investigative attorney roust 
participate in the filing of a motion to 
terminate an investigation on the basis 
of a consent order. The complainant and 
the Commission investigative attorney 
were, however, still permitted to file 
such a motion jointly with respondents. 

*rhe changes reflected in the proposed 
revised version of interim rule 211.20 
that appeared in the October 17.1988. 
notice are carried over into paragraph 
(c)(1) of proposed final rule 210.21 in the 
present notice, which also replaces the 
term "consent order agreement** with 
the more appropriate term "consent 
order stipulation,’* in view of the fact 
that such a document can be filed by 
one party. 

The rrCTLA urged that denial of a 
motion to terminate an investigation 
should not be by ID, and that a 
respondent should not have to submit a 
consent order agreement along with its 
motion to terminate, if the respondent 
was not required to obtain the 
complainant's agreement. Paragraph 
(c)(1) of proposed final role 210.21 
provides that an ID will issue only upon 
the granting of a motion to terminate the 
investigation, as is the case with most 
rulings on motions affecting the scope or 
timing of an investigation. Paragraph 
(c)ll) docs not eliminate, however, the 
requirement that a motion to terminate 
an investigation on the basis of a 
consent order is to contain a consent 
order stipulation. The participation of 
the complainant in the stipulation is 
desired, although not required, and the 
consent order stipulation contains 
important information bearing on the 
desirability of issuing a consent order. 

Paragraph (cJ(2J. Paragraph (c)(2) of 
proposed fin^ r^e 210.21 incorporates 
interim rule 211.21. which establishes 
the procedure by which the Ck)mmi9sion 
deals with requests for issuance of 
consent orders. The revised version of 
interim rule 211.21 which appeared in 
the October 17,1988. notice of proposed 


rulemaking corrected an erroneous 
cross-reference and eliminated as 
unnecessary the requirement Uial the 
Commission give reasons for issuing a 
consent order. That provision was 
considered unnecessary because the 
Commission normally issues every 
consent order for the same reasons. Le.. 
the consenl order complies with the 
Commission's rules and is not 
inappropriate in view of the public 
interest factors listed in interim rule 

211.21. The phrase "reject the proposed 
agreement and deny the motion** was 
replaced by ‘‘reverse the initial 
determination" to conform to 
Commission procedure. The final two 
sentences of paragraph (b). which had 
been inadvertently deleted from interim 
rule 211JJ1, were restored in the revised 
version of interim rule set forth in the 
October 17,1988. notice of proposed 
rulemaking. *rhe changes reflected in the 
proposed revised version of interim rule 

211.21 as it appeared in the October 17, 
1988, notice are carried over into 
paragraph (c)(2) of proposed final rule 

210.21 in the present notice. 

Paragraph fc)(3l Paragraph (c)(3) of 

proposed final rule 210.21 incorporates 
the existing provisions of interim rule 

211.22, which specify certain provisions 
that a consent order stipulation must 
include. The revised version of interim 
rule 211.22 which appeared in the 
October 17.1988, notice of proposed 
rulemaking required each consent order 
agreement to specify that the agreement 
will not apply to intellectual property 
rights which have expired or been found 
invalid or unenforceable, if the finding 
has been upheld on appeal or the time 
for appeal has expired. The revised 
version of interim rule 211.22 took into 
account that the Commission does not 
order relief based on invalid or 
unenforceable intellectual property 
rights. The October 17,1988. notice of 
rulemaking pointed out that the 
Commission considers, as part of its 
determination on the public interest, 
whether the issuance of a consent order 
is appropriate if a finding of 
noninfringement or of no violation of 
section 337 has been made. The revised 
interim rule 211.22 also was drafted to 
change the interim rule's reference to 
respondent's admission of violation of 
section 337 to admission that an unfair 
act has been committed. *rhis change 
was made because the elements of 
violation other than the unfair act are 
typically matters for the Commission s 
decision, not respondent's admission. 
The second sentence of paragraph (b) of 
the interim rule was deemed 
unnecessary because the Commission 
construes the terms of consent orders 
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according to general principles of 
contract Taw. The changes reflected in 
the proposed revised version ol interim 
rule 211as it appeared in the October 
17,19dd, notice are carried over Bita 
paragraph (cK3) of proposed floal rule 
210 l 21 in the present notice. 

The lEMCA requested that tn all cases 
conseni order agreementa be reqsired to 
state that the consent onler terminates 
when complainant's cbHBi is fudged 
invalid or unenforceable. The 
Commission has not drafted the 
proposed final rule in that manner. 
Paragraph (i;K3)< of proposed rule 210.21 
slates that only forintellecUial property- 
based investigatioBa, beimuae the 
statement in question appears to be 
applicable only to mtedectual property- 
ha sed investigB tiens. 

Paragraph (c)(3)i of proposed final rule 
210.21 also requires any consent 
order stipalation most contain a clause 
in which parties agree not to seek court 
iimitatioos on the Commiasion's efforts 
to gather information relatiiig to the 
consea* order. This is based on the 
Commission's recent experience in tnv.. 
No. 337-TA-290, Certain Electrical 
Discharge Machining Apparatus and 
Components Thereof,, where 
r(>spondenli sought and obtained court- 
ordered restnctions on complainants' 
ability to seek enforcement of a cease 
and desist order. 

Poragrxjph (df. Paragraph (dj of 
propos^ final rule 21021 is based on 
the corresponding paragraph of interim 
mie 210.51, which states that an order of 
terminatioa issued by the ALJ 
constitutes an ff> and that an order of 
termination issued by the Commission is 
a Commission determination under 
Interim rule 210.56(c) ("Determination on 
review (of an ID)ry. Proposed final rule 
^0.21 (d) does not inchide. however, the 
interim provision conceniing an order of 
termination issued by the Commission, 
which now appears at proposed final 
rule 2ia41. 

Section 210,22 

Proposed final rule ^in governing 
nH)(ioiisfof a "more complicated" 
is based on mierim rule 
210.59. Paragraph (a) of proposed final 
juie 2l0jJ2.provld4^ the defmilioa of a 

more complicated" investigatioir. 
^ragraj^ (b) provides that the 
aesignatfon may be imposed for the 
permanent relief phase of an 
investigation by order of the ALJ or the 
Commissioii.^2 Paragraph |b) alto 

* * Thu it a tron Uu cumul pnctlam 

that the ”more compticated** desigoaliao 
oe imposed for the pennanent reiki piwM ol 


diuciisaes the parties' right to appeal the 
designation when it ia imposed ^ the 
AL|. 

Paragraph (c> of proposed final rule 
210.22 governs the "more complicated" 
designation as applied to the temporary 
reliid phase of an investigation (under 
proposed final rule 2iaao). This 
paragraph ia essentially the same aa the 
corresponding provision of interim rule 
210.59(b) in that paragraph (c) of the 
proposed final rule provides that the 
"more complicatecf^ designation may be 
applied by order of the ALJ or the 
Commission. IfnKke the interira rule, 
however, paragraph (c) of proposed final 
rule 210.22 does not refer to extentfing 
the time to adjudicate a motion for 
temporary relief '’as weR as the issue of 
bonding." The reference to the issue of 
bonding has been omitted fnnn 
proposed final nde 210.22 as surplusage. 
Bonding by the complamant is a 
required aspect of t^ motion firr 
temporary relief under the proposed 
final rules and, hence, need not be 
referred to as a separate issue. 

The provisions governing computation 
of the extended deadline for the 
permanent relief or temporary ceUef 
phase of a "more complicated" 
investigation appear ia proposed final 
rule 210J22. Paragraphs (b) and (c) of 
proposed final rule 210.22 accordingly 
state that the extended deadline lor 
concluding the investigation (aa to 
temporary relief or permanent relief) 
shall be computed in the manner 
specified in toal rule. 

Interested persons will note that 
proposed final rule 210.22 does not 
contain a provision similar to paragraph 
(c) of interim rule 210.59, which pertains 
to designating an investigation 
"complicatod" (aa opposed to "more 
complicated"). Para^aph (c) of the 
interim rule was adopted in response to 
section 1342(d)(2) of the Omnibus Trade 
Act, which prmrided that any section 
337 investigation due to be completed 
within 160 days after the effective date 
of the Omnibus Trade Act amendments 
to section 337 could be declared 
"compiicalecL" and the 12-monih or ia- 
month statutory deadline Iot concluding 
the investigation (ander section 337(b) of 
the TarifF Act) could be extended up to 
90 dai'S. Paragraph (c) of Interim nde 
210.59 established procedures for 
implementing that authority. The 
effective dale of the Omnibus Trade Act 
was August 23.19B8, and the 
Conumssion's authority to apply the 
"coropheated'* designation to a pending 
investigation was lotted to 


inve«tig«lia» th« H>/dkmlloo«iy mtew 
procedure under interim ruks 210.53 through 210.5a. 


investigations with statutory deadlines 
on or before February 16,1989. 
Paragraph (c) of iaterinu-aie 210:59 has 
ther^ore not been incorparated into 
proposed final rule 210.22. 

Section 21023 

Proposed final rule 210.23 is a new 
rule governing motions tor suspension of 
investigations. Interim rule 210.59 
acknowledges the Commission's 
authority under section 337 to suspend 
an investigatkin, and interim role 
21.53(c) indicates that an ALJ's dedaion 
granting a motion for suspension should 
be in the form of an ID. Interim part 210. 
however, contained no rule specifically 
covering motions tor suspension of 
section 337 investigations. Proposed 
final rule 210J13 now states that any 
party may file a motion to suspend an 
investigation on the basts of ti^ 
pendency of proceedings in a court or 
agency of the United States involving 
questions concerning the subject matter 
of the investigation that are similar to 
those being adjudicated in the 
investigation,^^ The Commission or the 
AL) also may raise the issue of 
suspension sua sponte. Proposed final 
rule 210.23 further provides that an ALJ's 
decision granting a motion for 
suspension shall be in the form of an ID. 

Section 210.24 

Proposed final role 219.24 ia based on 
interim rule 21070, and pertains to 
interlocutory appeals to the Commission 
concerning an i^J's ruling on a motion 
prior to the issuance of an ID on the 
matter to which the motion pertains 
(e.g., an ID on violation of section 337), 

Paragraph (ah Paragraph (a) of 
proposed final rule 210.24 governs 
interlocutory appeals that may be filed 
without leave bom the ALJ, It contains 
all provisions of the corresponding 
paragraph in interim rule 21070 It also 
contaiAsa new provision authorizing 
interlocutory appeals from an ALJ's 
order designaliag the permanent relief 
phase of an hivestigatioii "more 
complicated." 

Paragraph fbh Paragraph (fa); of 
proposed final rule 21024 gavems 
interlocutory appeals that are filed with 
leave from the ALJ. It contains all 
provisions of the corresponding 
paragraph in interim rule 210.70. It also 
includes a new paragraph (bK2> which 
authorizes a presiding ALJ to permit 
appeals front his deciston concerning the 
grant or deniaJ of confidential treatment 
under proposed ftoal rule 210.5(c). 


** SuApcn«ion of an lnv»»U))alion for that reeaon 
k piDvidiMt for m tho atonito. Soo iaU.9.C. 
1337(bHl|. 
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Interested persons will note that, like 
the interim rule, paragraphs (a) and (b) 
of the proposed final rule prohibit 
interlocutory appeals for ALJ rulings on 
matters related to temporary relief. This 
prohibition is necessary because of the 
stringent statutory deadlines for 
completing temporary relief proceedings 
and the undue burden that would be 
imposed on the parties and the 
Commission if they are required to 
participate in an interlocutory appeal 
concurrently with temporary relief 
proceedings. 

Section 210.25 

Proposed final rule 210.25 is a new 
rule concerning the filing and 
adjudication of motions for sanctions for 
abuse of process under proposed final 
rule 210.4(b). abuse of discovery under 
proposed final rule 210.27(d]. failure to 
make or cooperate in discovery under 
proposed final rule 210.33(c), or violation 
of a protective order under proposed 
final rule 210.34(c). Proposed final rule 
210.25 provides several procedures for 
the adjudication of such motions, 
depending on when the motion was filed 
and whether it was addressed to the 
Commission or the ALJ. 

Section 210.26 

Proposed final rule 210.26 is a new 
rule, which deals with motions 
pertaining to subjects other than those 
covered in proposed final rules 210.16 
through 210.25. This rule states that 
motions pertaining to discovery shall be 
filed in accordance with proposed final 
rule 210.15 and the pertinent provision(s) 
of subpart E of part 210 (proposed final 
rules 210.27 through 210.34). Proposed 
final rule 210.26 also provides that 
motions pertaining to evidentiary 
hearings and prehearing conferences 
shall filed in accordance with 
proposed final rule 210.15 and the 
pertinent provision(s) of subpart F of 
part 210 (proposed final rules 210.35 
through 210.40). Proposed final rule 
210.25 also provides that motions for 
temporary relief shall be filed as 
provided in subpart H of part 210 (i.e., 
proposed final rules 210.52 through 
210.57). 

Subpart E—Discovery and Compulsory 
Process 

Section 210.27 

Proposed final rule 210.27 is based on 
interim rule 210.30, which is based on 
FRCP 26 and covers the permissible 
methods and subject matter of 
discovery, time constraints on 
discovery, and supplementation of 
responses to discovery requests. 


Paragraphs (a) and (c). Paragraph (a) 
of proposed final rule 210.27 is based on 
paragraph (a) of interim rule 210.30 and 
FRCP 26(a), which outline permissible 
methods of discovery. Paragraph (c) of 
the proposed final rule 210.27 
corresponds to paragraph (d) of interim 
rule 210.30 and FRCP 26(e) regarding the 
supplementation of a response to a 
discovery request.'*^ 

Paragraph (b). Paragraph (b) of the 
proposed final rule 210.27 is based on 
paragraph (b) of interim rule 210.30 and 
FRCP 2^b) concerning the permissible 
subject matter of discovery. Paragraph 
(b) of the proposed final rule states that 
the scope of discovery for the temporary 
relief phase of an investigation is 
governed by proposed final rule 210.61. 
Unlike paragraph (b) of interim rule 
210.30, paragraph (b) of proposed final 
rule 210.27 also expressly allows 
discovery on the issues of remedy and 
bonding by the respondents in 
connection with the permanent relief 
phase of an investigation. The 
Commission believes this change is 
appropriate for the following reasons: 
First, the grounds for Commission 
decisions on remedy and bonding are 
essentially factual in most cases. 
Furthermore, the ALJ is required under 
proposed final rule 210.42(a)(l](ii) to 
issue a recommended determination 
(RD) on the issues of remedy and 
bonding by the respondents. Hence, 
discovery on those issues in connection 
with the grant or denial of permanent 
relief could generate useful 
information.*^ 


♦♦ There is no provision in proposed final rule 
210.Z7 that corresponds to paragraph (c) of interim 
rule 210.30. the intenro rule governing discovery in 
connection with a motion temporary relief. See 
instead proposed final rule 210.61 on that subiect. 

** Serious questions as to whether the granting of 
permanent relief would have an adverse impact on 
the public interest arise relatively Infrequently. 
Moreover, the scope of evidence and information 
that conceivably could be categorized as relating to 
the public interest is potentially so vast as to make 
discovery and findings by the AL) concerning the 
public interest impracticable. For those reasons, 
paragraph (b) of proposed final rule 210.27 does not 
require AL)s to allow discovery, to take evidence, or 
to make findings or recommendations to the 
Commission concerning the public interest in 
connection with the grant or denial of permanent 
relief The Commission remains free, however, to 
order an AL) to take evidance and to make findings 
on the public interest in appropriate cases. See 19 
CFR 201.4(b) regarding waiver of Commission rules 
and proposed final rule 210.S0(b)(2) concerning the 
A14*s ability to take evidence, hear argument, and 
make findings concerning the public interest in 
connection with settlements by agreement or 
consent orders 


In determining what types of 
information are relevant to the issues of 
remedy and bonding by the respondents 
and. hence, are properly discoverable, 
the ALJ is expected to look to prior 
Commission opinions for guidance. E.g.. 
Certain Airlines Paint Spray Pumps and 
Components Therefor, Inv. No. 337-TA- 
90. USITC Publication 1199 (November 
1981), Commission Opinion at 18-19 
(factors relevant to the issuance of a 
general or a limited exclusion order). 

Paragraph (d). Paragraph (d) of 
proposed final rule 210.27 is a new 
provision based on FRCP 26(g). It 
imposes signature and certification 
requirements (similar to those imposed 
in FRCP 11 and proposed final 
Commission rule 210.4(b)) for discovery 
requests, responses, and objections. It 
also provides for cost and fee sanctions 
(like those authorized in FRCP 37 and 
proposed final Commission rule 
210.33(c)). FRCP 26(g) is not cited in 
section 337(h) of the Tariff Act as one of 
the Federal Rules the Commission is to 
use as a standard for imposing cost and 
fee sanctions in section 337 
investigations. Section 337(h) does stale, 
however, that the Commission may by 
rule prescribe sanctions for abuse of 
discovery to the extent authorized by 
FRCP 37.*« and FRCP 26(g) is derived 
from FRCP 37.*^ The Commission’s AL)s 
have advised the Commission that there 
is a need for a Commission rule based 
on FRCP 26(g).*® In that regard, the 
Commission notes that it has the 
authority under section 335 of the Tariff 
Act to adopt any rules it deems 
necessary to carry out its functions and 
duties.*® 

Section 210.28 

Proposed final rule 210.28 is based on 
interim rule 210.31, which governs 
depositions in section 337 investigations 


•• 19U.S.C I337|h). 

The 1983 Advisory Commlttcsc commenis to 
FRCP 28{gJ stale in pertinent pari as follows: 

Rule 26(g) imposes an affirmative duly to engage 
in pretrial discovery in a responsible manner that 
consistent with the spirit and purposes of Rules 26 
through 37 • * '.The subdivision |g| provides a 
deterrent to both excessive discovery and evasion 
by imposing a certification requirement that oblig* 
each attorney to stop and think about the legititr.- 
of a discovery request, a re.sponse thereto, or an 
objection. * * * Ruh 26(gl makes explicit the 
authority fudges now have to impose appropriati 
sanctions and requires them to use it. This 
authority derives from Rule 37. 26 U.S.C. § 1927. ar 
the court 's inherent power. (Emphasis added.) 

At least one of the ALjs has pointed out that 
such a rule is desirable in part bewuse. unlike 
proposed final rule 210-33 (the Commission anel(«; 
to FRCP 37). a Commission rule based on FRCP 
26(g) would not require the Issuance of an order 
compelling discovery, before sanctions could be 
imposed. 

^•Scel9U.S.C.1335. 
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Pti^raph fej. Paragraph fa>of 
wiCBniii mie Zukst prcmdes;. among 
other things, that a compiainant nmsl 
seek leave from the presUiing AL). if Itm 
compkiinanf wiabes to depose any 
penon before expiration ii the 20Ui day 
after institirtion of investigatioTL The 
rrCTLA conunentetf that forcktg the 
compiainant to wah 20 days before it 
caA taka depoattiona is impcacticabie in; 
a temporafy relief proceecteg in light of 
the stringcni achnimstralive deadknes 
for concfodkig proceedings before the 
AL|. The nCTLA propoa^ that the 
waiting period in temporary rel^ cases 
be shortened to Id days after 
Commission service of the complaiat, 
notice* and motion for temporary reliel 

The Commission has detarmined to 
delete all deadlines in the proposed i!nal 
discovery rules 1210.27 through 21033). 
Each proposed final discovery rule 
states instead that the presiding AI4 in 
each investigation will set the necessary 
deadlines. Consequently* paragraph (a^ 
of proposed final rufe 21028 has not 
been drafted in the manner the 
commentera have suggested Paragraph 
(a) simply states that the period or 
deadlines for the taking of depositions 
will be determmed by the presiding 

Paragraph (c). Paragraph (cj of 
proposed final mle 21t3L28 h based on 
paragraph fc) of interim rule 21031. 
which establishes Ae procedure for 
giving notice of a depositfon. The 
interim rule states that 9 party desiring 
to deposes person is required to give TO 
days iMtScefothe other parries to the 
nvesrigatfoe if the deposition is to be 
taken in the United States and T5 days 
notice if the deposition is to be taken 
elsewhere.. Paragraph (c) of proposed 
finaJ rule 210.28 contains no deadlines 
and states that the presidkqg AL| will 
determine the amount of advance norice* 
that is required for each deposition. 

Paragraphs ft), (eh (gX aad(hji 
Paragraph fb). (e)^ fg)l (k) of mterim 
rule 210.31 discuss the fottovring 
subjects: Persons before whom 
depositions may be taken; depositioiis of 
nonparty officers or employees of the 
Commission or of other Government 
flgenciesc the admissibility of 
depositiantc ami the use erf depositions. 
Paragraphs (b). (e). (gk and Ih} of 
Proposed final rule 210.28 mahdi the 
correspondiiig paragraphs of the inlerim 
rule. 

Paragraph (dX Paragraph (d) of 
proposed final rule 21028 is virtually 
idenricaf to paragraph (d> qf miurisv nde 
21(X31* which concerns Ae faking of 


•^•arvli»prpyo8e<ifln«>rtU^ 
v8i concerning discovery rtlaied to ^niotton'lbr 
•emporwy rehef. 


depositions. The only difference is Ael 
paragraph fdf of proposed final rule 
contains a cross-rereFence to Ae new 
paragraph (i) o# final rule 21028. which 
provides that errors and irreguforTries in 
depositSons are wmived in the absence 
of a timely objection. 

Paragraph CfX Paragraph ff) of 
proposed fmal rule 210128 is a revised 
version of poragraph fff of interim rule 
21031. The intofin rate bears Ae 
heading "'Filing of Depositfona*^ Ft states 
that Ae party taking e deposition shal? 
file 9 copy of Ae de^sition wi A the 
Conmnssion invesrigetive attorney and 
give prompt notice of such fifing to all 
o Aer parties. Paragraph (f) of the 
proposed final rule refTects actuaF 
Commission practiee. The heading of 
that paragta^ is "Sendee cf Deposition 
Transcripts an the Commission Staff, 
The text provides that Ae party taking 
Ae deposition must promptly serve a 
copy of Ae deposiricn* transcript on Ae 
Commission investigative attorney. 

Paragraph fiX Paragraph Ji) of 
proposed final mte 210.28 is a new 
provision corresponding to FRCP 32td), 
which pertama to Ae effect of errors or 
irregularities in depositions. Paragraph 
(i) provides that errors and irreguforities 
in depositions are waived ki Ae 
absence of a thnely objection. Unlike 
FRCP 32(d), however, paragraph p}ol 
Ae proposed final Commission rule does 
not provide a deadliae for serving 
objections to the fonn< of written 
questions, bietoad. paragraph p) 
mAcatos that the presiding ALf wilT sef 
Ae deadline for such service. 

Sectioa 21029 

Proposed &ai rule 21029 is based on 
interim rule 21032 ccnceming 
interrogatories. 

Paragraph (af Paragraph (a> of 
proposed fioali nde 21029 efiseussea Ae 
scope of tnterrOgolories in seetton 337 
investigatkms Ae use of 
interrogatories at evidentiary hearings. 

It is virtual^ Identicaf to the 
correspondixigparagraph in mterim rule 
210.32. 

Paragraph fbX Paragraph (b)kl) of 
proposed find nde 21029 states Aal 
interrogatories may be served upon any 
other party after the pubheation of Ae 
Federal Register notice iastitutmg Ae 
investigation. Paragraph (b)Cl> is 
identical to Ae coirespoodisig pacagrapb 
in interim rule 210.32. 

Paragraph fbjfaf of propo s ed final rule 

210.29 provides deadlines for the service 
of answers and objections to 
Aterrogntories. It matches the 
corresponding provislan in Ae mterinr 
rule 210.32, except that there is no 
prescribed deadliae for serving such 
answers and objections. Instead, the 


deadline is to be sef by Ae presiefing 
ALf. 

Paragraph fb)f3l: of proposed final rule 

210.29 charasses whether an answer la 
an interrogatory may be considered 
objection^fo and need not be 
answered. Paragraph fbjpl of Ae 
proposed final rule is identical to the 
coTTesponAng paragraph of interim rule 
210.32. 

Paragraph Cc), Paragraph fcfof 
proposed final rule 210.29 discusses Ae 
option to produce records in response to 
an mterrogatory. Paragraph JcJ. is 
identical to the carrespondix^ paragraph 
of interim role 210.32, except for Ae fast 
sentence. The last sentence in Ae 
proposed final rule has been drafted to 
correspond more closelv to FRCP 3X 
The sentence reads as tollews: 'The 
spedficatioBs provided shatt incl ud e 
sufiiciant detail to permit tha 
interrogating party to locate and ta 
identify* as readily as con. theportjf 
served, the documents from which Ae 
answer may be ascertained;'* [Emphasis 
added to reflect new text) 

Section 21030' 

Proposed final rule 210.30 » based on 
interim rule 21033 concerning requests 
for the productioft of documents and 
Aings and entry upon land. PBragraph 
(a) of the proposed final rule discusses 
Ae permissible scope of such requests 
and is identical to paragraph (a) of the 
interim rule. 

Paragraph (b) erf proposed final rule 

230.30 oeihnea the procedbee for making, 
serving, and respondfaig to requests for 
the production of docoDcnts and things 
and entry upon land. The only difference 
between It and paragFapk (h) of interim 
r^ 210;33 is A^ paragraph |li| of the 
proposed final rule do^ not set 9 
deadtine for lespondhig to such 
re;y»€8tB, Para^ph (b) of the proposed 
fiaal rule providee Aaf Ae presiding ALf 
will determhie Ac deadline for 
resporahngL 

Paragraph (c) of proposed final rule 
21(K30 is ider^lcal to paragraph of 

interim rule 21033; and states Aaf there 
is no prohibirion against the fasuance of 
an or^r to permit entry apon land 
against a person who is not • party fo 
the invesrigaffon. 

Section 21031 

Proposed final 210;3T is based on 
interim rule 21034 concerning requests 
for admission. 

Paragraph (aX Paragraph (o) of 
proposed final rule ZfO.Zt is virtually 
idenricaf to paragraph (a{ of interim rule 
210.34, concerning the form, content, and 
service of requests for admissian. The 
proposed final rule does not impose a 
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deadline, however, for serving a request 
for admission. The proposed final rule 
provides that the deadline for such 
service is to be set by the presiding ALJ. 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.31 discusses 
answers and objections to requests for 
admission, and is virtually identical to 
paragraph (b) of Interim rule 210.34. The 
difference is that paragraph (b) in the 
proposed final rule does not specify a 
date by which a matter may be deemed 
admitted unless the party to whom the 
request for admission was directed 
serves a written answer or objection to 
the proposed admission. The proposed 
final rule indicates that the ALJ will 
determine the effective date of a 
proposed admission for which there has 
been no written response or objection. 

Paragraphs (c) and (d). Paragraph (c) 
of proposed final rule 210.31 discusses 
the sufficiency of answers to requests 
for admission. Paragraph (d) discusses 
the effect of admissions and withdrawal 
or amendment of an admission. 
Paragraphs (c) and (d) of proposed final 
rule 210.31 are identical to paragraphs 
(c) and (d) of interim rule 210.34. 

Section 210J12 

Proposed final rule 210.32 is based on 
interim rule 210.35. which governs the 
issuance of subpoenas. 

Paragraph (a). Paragraph (a) of 
proposed final rule 210.32 is 
substantially the same as the 
corresponding paragraph of the interim 
rule. TTie only difference is that the 
Commission has added a new paragraph 
(a)(3) to the proposed final rule, which 
expressly authorizes a presiding ALJ to 
rule upon applications for the issuance 
of a subpoena ad testificandum or a 
subpoena duces tecum and to issue such 
subpoenas when warranted. The 
Commission believes that giving its ALJs 
express authority to issue subpoenas in 
section 337 investigations is appropriate 
because ALJs already have such 
authority under the APA.®* and the ALJs 


•* Proceedings for temporary or permanent relief 
under section 337 require notice and an opportunity 
for a hearing in acco^nce with the APA. See 19 
US.C ISSTfcf. Section S56(c) of the APA provides 
that *ls)ubfe<^ to published rules of the agency and 
within Its powers, employees presiding at heanngs 
may * * * issue subpoenas authonzed by law. 5 
US.C. S50(c). See also section 333|a) of the Tariff 
Act which provides in pertinent part as follows. 

For the purposes of carrying out its functions and 
duties in connection with any investigation 
authonzed by taw. the Commission or iU duly 
authorix^ ofient or oftents * * * (3) may require 
any person firm, copartnorship. corporation, or 
associstion to produce books or papers reialing to 
any matter pertaining to such investigation * * * 
and (4) may require any person, firm, copartnership, 
corporation, or association to furnish In writing, in 
sudi detail and to auch form as the Commission 
may prescribe, information in their possession 
pertaining to such investigation. 


have exercised that authority in the 
past.®* The Commission notes also that 
it has agreed to seek judicial 
enforcement of such subpoenas in the 
past and that the U.S. District Court for 
the District of Columbia has granted 
such enforcement.** 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.32 is the same as 
the corresponding paragraph of interim 
rule 210.35. which discusses the use of a 
subpoena for discovery. 

Paragraph (c). Paragraph (c) of 
proposed final rule 210.32 is the same as 
the corresponding paragraph of interim 
rule 210.35. which deals with 
applications for subpoenas for nonparty 
Commission records or personnel, or for 
records and personnel of other 
Government agencies. The only 
difference is that the Commission has 
added a new paragraph (c)(2) to the 
proposed final rule, which states that 
the ALJ may issue such subpoenas when 
warranted.*^ 

Paragraph (d). Paragraph (d) of 
proposed hnal rule 210.32 matches the 
corresponding paragraph of interim rule 
210.35. and deals with motions to limit 
or quash subpoenas. The only difference 
between the two provisions is that 
paragraph (d) of the proposed final rule 
contains no prescribed deadline for 
filing such motions. It states instead that 
such motions may be filed within the 
period set by the ALJ. 

Paragraph (ej. Paragraph (e) of 
proposed final rule 210.32 is the same as 
the corresponding paragraph of interim 
rule 210.35, which discusses ex parte 
rulings on applications for subpoenas. 

Paragraph (fj. Paragraphs (f)(1) and 
(f)(2) of proposed final rule 210.32 are 
new provisions establishing 
responsibility for the payment of 
witness fees. They indicate that 
payment is to be made on or before the 
subpoena compliance date, by the party 
who subpoenaed the deponent or 
witness. 

Paragraph (g). This paragraph of 
proposed final rule 210.32 is a new 


19 U.S.C. 1333(a) (emphasis added] 

•• See, e.g.. fnv. No. 337-TA-254. Certain 
flashlights and Components Thereof: Inv. No. 337> 
TA-237. Certain Miniature Hacksaws: Inv. No. 337- 
TA-1S9. Certain Optical Waveguide Fibers 
("Optical Waveguide Fibeft"). 

Optical Waveguide Fibers, supra, 

("permanent” order for enforcement issued by the 
C^rt on Nov. 13.1984). 

Under proposed final rule 210.24(a). however, 
parties can seek interlocutory review of an AI.J’s 
order granting a subpoena for nonparty Commission 
records or for the appearance of personnel from 
other Government agencies. The appeal may be 
sought without obtaining leave from the AL). The 
Commission can also issue an order sua sponte 
staying the effective date of the AL)‘s order, and can 
place the matter on the Commission's docket for 
review 


provision establishing the procedure for 
seeking to have the Commission obtain 
judicial enforcement of a subpoena 
issued by the ALJ. The procedure is as 
follows: (1) The ALJ shall certify, on 
motion or sua sponte. a request for such 
enforcement; (2) the order shall be 
accompanied by copies of relevant 
papers and a written report from the AL| 
concerning the purpose, relevance, and 
reasonableness of the subpoena; and (3) 
the Commission will issue a notice 
announcing its decision on the request. 

The report from the ALJ that must 
accompany a judicial enforcement 
certification order will be particularly 
important to the Commission in 
determining whether to seek judicial 
enforcement of the subpoena and. if so. 
to what extent.** The report will help 
the Commission's counsel (i.e., the 
Office of the General Counsel) 
demonstrate the relevancy and 
reasonableness of the subpoena to the 
court when judicial enforcement is 
sought. 

Section 210.33 

Proposed final rule 210.33 is based on 
interim rule 210.36, which provides 
sanctions for failure to make or 
cooperate in discovery. 

Paragraph (a). Paragraph (a) of 
proposed final rule 210.33 is the same as 
paragraph (a) of interim rule 210.36, 
which governs the filing of motions for 
orders compelling discovery. 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.33 is based on 
FRCP 37 as well as paragraph (b) of 
interim rule 210.36. which lists various 
kinds of sanctions that may be imposed 
if a party fails to comply with a 
discovery order. The Omnibus Trade 
Act amendments to section 337 gave the 
Conunission express authorization to 
impose sanctions for abuse of discovery 
to the extent provided in FRCP 37.** The 
interim rule matched the pre-Omnibus 
Trade Act rule 210.38, which provided 
sanctions comparable to those available 
under FRCP 37, except for costs and 
attorney's fees. The Federal Register 
notice announcing the Commission’s 
adoption of interim rule 210.36 stated 
that the Commission would determine at 
a later dale whether to include cost and 
fee sanctions provisions in the proposed 
final rule based on interim rule 210.36.*’ 


•• Since tlie AL| pretides over tlic evidentiary 
phase of section 337 investigations, he is closest to 
the issues in the ca|fc and is aware of circumsiani» 
relating to relevance and reasonableness that may 
not be reflected in the application for the subpoena 
or in any of the related documents. 

•• See sec. 1342(a|(5|(B) of Omnibus Trade Act; 
U.S.C. 1337(h|, 

See 53 FR 33052 (Aug 28. 1988) 
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Paragraph |b) of proposed final rule 
210.33. which provides for non-monetary 
sanction, matches FRCP 37 more closely 
than para^aph (b) of interim rule 210.36. 
The key differences between the interim 
rule and the proposed final rule are 
enumerated below. 

1. The heading of paragraph (b) of the 
interim rule is Failure to comply with 
order compelling discovery.*' The 
heading of paragraph (b) of proposed 
final 210.33 is "Non-monetary sanctions 
for failure to comply with older 
compelling discovery** 

2. Paragraph fb) of the proposed final 
rule includes a new paragraph (b)(6) 
which covers **any other non-monetary 
sanction that would be available under 
Rule 37 of the Federal Rules of Civil 
Procedure.** 

Paragraph (c). Paragraph (cj of 
proposed final rule 210.33 is a new 
provision with the heading "Monetary 
sanctions for failure to comply with 
order compelling discovery.** It contains 
provisions similar to the monetary 
sanction provisions of proposed final 
rule 210.4(b) concerning abuse of 
process. The filing and adjudication of a 
motion for monetary sanctions for 
failure to moke or cooperate in 
•iiscovery are governed by proposed 
final rule 210.25. 

Section 210.34 

Proposed final rule 210.34 is based on 
interim rule 210.37, which governs 
administrative protective orders in 
section 337 investigations. 

Paragraphs (a) and(b). Paragraphs (a) 
and (b) of proposed final rule 210.34, 
match the corresponding provisions of 
interim rule 210.37, which provide for 
the issuance of section 337 protective 
orders and the procedure to be followed 
in the event that there is an ^ 
unauthorized disclosure of confidential 
information covered by a protective 
order. 

Paragraph (cJ. Paragraph (c) of 
proposed final rule 210.34 is similar to 
the corresponding paragraph of interim 
rule 210.37. to the extent that it 
enumerates the kinds of sanctions that 
may be imposed for violation of a 
section 337 protective order. Unlike the 
interim rule, however, paragraph (c) of 
the proposed final rule provides that 
sanction proceedings may be initiated 
and that a sanction may be imposed on 
the Commission's own initiative, as well 


The descnplion of poABibie noivmonetary 
»'»ncliont under the interim CommiBston rule does 
correspond exactly to the proviaioni of FRCP 37. 
^ proposed paragraph (bKS) ii appropriate in 
wder to cover a case in which a party deatres a 
non-monetary sanction specified in FRCP 37 that 
may not appear to be provided for in interim rule 
as currently worded. 


as in response to a motion by a party or 
the ALJ. Paragraph (c) also states that 
an ALJ’s ruling on a motion for sanctions 
during an investigation shall be In the 
form of an order (instead of an ID). 

Paragraph (d). Paragraph (d)(1) of 
proposed final rule 210.34 is a new 
provision requiring each person subject 
to a section 337 protective order to 
report to the Commission immediately 
upon learning that the confidential 
business information disclosed to him 
pursuant to the protective order is the 
subject of a subpoena, court or 
administrative order (other than an 
order of a court reviewing a Commission 
decision), discovery request, or 
agreement requiring disclosure of that 
information to persons who may not be 
entitled to see that information under 
the Commission's protective order or 
proposed final rule 210.5(b). 

The Commission believes that the 
reporting requirement is appropriate for 
several reasons. The Commission has 
statutory responsibility for protecting 
the confidentiality of confidential 
business information.®® Timely notice to 
the Commission will enable the 
Commission to prevent improper 
disclosure of that information. The 
Commission also has strong institutional 
interests in preventing unauthorized 
disclosure of such information. To a 
great extent, the Commission relies on 
the voluntary submission of confidential 
business information in its section 337 
investigations. Inadequate protection of 
that information would chill such 
cooperation. 

Paragraph (dj(2) of proposed final rule 
210.34 provides that failure to comply 
with the reporting requirement may 
result in a sanction or other action by 
the Commission. 

Subpart F^Prehearing Conferences and 
Hearings 

Section 210.35 

Proposed final rule 210.35 is 
essentially the same as interim rule 
210.40, which governs prehearing 
conferences. The only difference is in 
the last sentence of paragraph (d) of the 
proposed final rule, which concerns the 
order issued by the presiding ALJ after a 
prehearing conference. The last 
sentence in paragraph (d) of the interim 
rule states that the order will control the 
subsequent course of the hearing, 

"unless modified to prevent manifest 
injustice." In paragraph (d) of the 
proposed final rule, the last sentence 
states that the ALJ's order will control 
the subsequent course of the hearing 


•• See. eg.. 19 U.S.C fi I337(n). 


"unless the administrative law judge 
modifies the order." 

Section 210.36 

Proposed final rule 210.36 is based on 
interim rule 210.41, which contains 
general provisions for evidentiary 
hearings before ALJs in connection with 
temporary or permanent relief. The 
differences between the interim rule and 
the proposed final rule are reflected in 
paragraphs (a) and (d) of the proposed 
final rule. 

Paragraph (a). Paragraph (a)(1) of 
proposed final rule 210.36 provides that 
an opportunity for a hearing shall be 
provided in accordance with the APA. 
(The interim rule stales that an 
opportunity for a hearing will be 
required unless the Commission orders 
otherwise.) Paragraph (a)(1) of the 
proposed final rule also indicates that 
an opportunity for a hearing will be 
provided not only for the purpose of 
determining whether there is a violation 
of section 337 but also for the purpose of 
facilitating the making of findings and 
recommendations by the ALJ relevant to 
the issues of remedy and bonding by the 
respondents.®® 

Paragraph (a)(2) of proposed final rule 
210.36 states that an opportunity for a 
hearing will be provided in connection 
with every motion for temporary relief. 
(The interim rule states that "unless 
otherwise ordered by the Commission," 
an opportunity for a hearing will be 
provided, except as indicated in interim 
rule 210.24(e)(13)—which lists the 
circumstances under which a hearing 
would not be provided, such as the 
granting of a motion for summary 
determination in favor of the 
respondents or other parties opposing 
the motion for temporary relief. The 
interim rule also indicates that the 
hearing will cover the issue of bonding 
by the complainant if the complainant is 
seeking a temporary cease and desist 
order.) 

Paragraph (a)(2) of proposed final rule 
210.36 does not attempt to outline 
circumstances in which a hearing would 
or would not be held nor does it 
explicitly articulate or (indicate by 
referring to another rule) every issue 
that will be addressed at a hearing held 
in connection with a motion for 
temporary relief. Paragraph (8)(2) simply 
provides that an opportunity for an 
evidentiary hearing in accordance with 
the APA will be provided in connection 
with a motion for temporary relief. 


•® The AL| is required to ttsue e recommended 
determine lion on those issues punuenf to proposetl 
Tmal rule 210.4Z(a)(lKii)). 
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Paragraph (d). Paragraph (d) of 
proposed hnal rule 210.36 lists the rights 
of parties ot evidentiary hearings in 
section 357 investigations. Unless the 
corresponding paragraph of interim rule 
210.41, paragraph (d) of proposed fmal 
rale 210.36 states that the hearing will be 
conducted in accordance with sections 
554 through 556 of the APA. In addition, 
the listing of parties' rights in paragraph 
(d) of the proposed final rule indicates 
that every party shall have the right of 
"adequate notice" instead of "due 
notice." 

Section 21037 

Proposed final rule 210.37 matches 
interim rule 210.42. which governs the 
treatment of evidence at prehearing 
conferences and hearings in section 337 
investigations. 

Section 210.38 

Proposed final rule 210.38 is based on 
interim rule 210.43. The interim rule 
describes what constitutes the 
administrative record in a section 337 
investigation, it also contains 
procedures for reporting and 
transcribing hearings, correcting hearing 
transcripts, and certification of the 
record to the Commission by the 
presiding ALJ In connection with the 
issuance of an ID. The only differences 
between interim rule 210.43 and 
proposed final rule 210.36 are reflected 
in paragraphs (c) and (d) of the 
proposed flnal rule. 

Paragraph fc). Paragraph (c) of interim 
rule 210.43 states that a transcript will 
be corrected If an error affects the 
substance of the text and the AIJ orders 
such correction after an opportunity for 
a hearing or after approving a 
stipulation by the parties providing for 
the correction. Paragraph (c) of 
proposed final rule 210.38 states that 
changes in the official transcript will be 
made only If they involve the correction 
of errors affecting substance, and that a 
motion to correct a transcript shall be 
addressed to the ALJ, who may order 
that the transcript be changed to reflect 
such corrections as are warranted, after 
consideration of any objections that 
may be made. 

Paragraph (d). To be consistent with 
Ihe content of proposed final rule 210.65 
governing certification of the record that 
supports a temporaiy' relief ID. 
paragraph (d) of proposed final rule 
210.38 does not include the interim rule 
provision requiring the ALJ. when 
possible, to certify the record of a 
temporary relief proceeding to the 
rommission prior to issuance of the 
temporary relief ID. 


Section 210.39 

Proposed final rule 210.39 contains the 
provisions of paragraphs (a) through (d) 
of interim rule 210.44. which govern in 
camera treatment of confidential 
business information in section 337 
investigations. 

Section 210.40 

Proposed final role 210.40u8 based on 
interim rule 210.52, which governs the 
filing of proposed findings of fact, 
conclusions of law. and briefs from 
parties while an investigation is before 
the ALJ. There is only one difference 
between the Interim rule and the 
proposed final rule. In proposed final 
rule 210.40. the reference to service of 
proposed findings, conclusions, and 
briefs "In accordance with [interim] 

§ 210.8" has been changed to refer to 
service "in accordance with § 210.4(d)." 

Subpart G—Determinations and Actions 
Taken 

Section 210.41 

Proposed final rule 210.41 is derived 
from interim rule 210.51(d) and states 
that a Commission order of termination 
is a Commission determination under 
proposed final rule 210.45(c) [''Review of 
initial determinations on matters other 
than temporary or permanent reJief*!^ 

Rulings by an ALf (Generally) 

Persons who are not familiar with 
section 337 practice and procedure 
should be aware that a decision by an 
ALJ can be in one of three forms: 

1. an ID that is subject to 
discretionary Commission review (with 
certain limitations on the matters that 
are reviewable), and that automatically 
becomes the Commission's 
determination if the Commission does 
not order review of the ID by a 
prescribed deadline; 

2. an order that may not be appealed 
prior to the issuance of the ALJ*8 ID on 
permanent relief or termination of the 
investigation unless the requirements for 
an interlocutory appeal are satisfied: or 

3. an RD. which is automatically 
reviewed by the Commission and does 
not automatically become the 
Commission's determination by a 
certain date. 

The following are examples of matters 
as to which an Al^J's decision must be in 
the form of an ID: 

1 . the granting of a motion to amend 
the complaint and notice of 
investigation pursuant to proposed final 
rule 210.14(b): 

2 . the granting of a motion to find a 
respondent in default under proposed 
final rule 210.16 (a) or (b): 


3. the granting of a motion for 
summary determination pursuant to 
proposed final rule 210.18(f): 

4. the granting of a motion to 
intervene in an investigation under 
proposed final rule 210.19; 

5. the granting of a motion to 
terminate an investigation on various 
grounds under proposed final rule 
210 . 21 ; 

6 . the granting of a motion to suspend 
an investigation pursuant to proposed 
final role 210.23; 

7. the granting or denial of permanent 
relief pursuant to proposed final rule 
210.42{a)(l){i); 

8 . the granting or denial of temporar> 
relief pursuant to proposed final rule 
210 . 66 ( 8 ): 

9. a decision on whether a temporar> 
relief bond posted by a complainant 
should be forfeited in whole or part 
under proposed final rule 210 J0{b): and 

10 . a decision in a formal enforcemen! 
proceeding under proposed final rule 
210.75—Le.. a decision on whether a 
consent or remedial order is being 
violated and. if so. what action the 
Commission should take (if any). 

The following are examples of matters 
as to which an ALJ's decision must be in 
the form of an order 

1 . the denial of a motion to amend the 
complaint and notice of investigation 
pursuant to proposed final role 210.14(b): 

2 . the granting or denial of a motion to 
file a supplemental submission under 
proposed final rule 210.14(d); 

3 . the granting or denial of a motion 
for waiver of the substantive 
requirements for a response to a 
complaint and notice ^ investigation 
under proposed final rule 210.13(b); 

4. the granting or denial of motions 
concerning compulation of time, 
additional hearings, postponements, 
continuances, end extensions of time 
pursuant to proposed final rules 210.6 
and 210.15; 

5. the granting or denial of a motion 
for service of documents by means other 
than those prescribed in proposed final 
roles 210.4(d) or 210.7 and Commission 
rule 2iai8; 

6 . the granting or denial of o motion 
for confidential treatment under 
proposed final rule 210.5 or in camera 
treatment under proposed final rule 
2ia39; 

7. the denial of a motion to find a 
respondent in default under proposed 
final role 210.16 (a) or (b): 

8 . the denial of a motion for summary 
determination under proposed final rule 
210.18; 

9. the denial of a motion to intervene 
in an investigation under proposed final 
rule 210.19; 
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10 . the denial of a motion to terminate 
an investigation on various grounds 
under proposed final rule 210.21; 

11 . the denial of a motion to suspend 
an investigation pursuant to proposed 
final rule 210.23; 

12 . the granting or denial of a motion 
to designate the temporary relief phase 
or the permanent relief phase of an 
investigation **more complicated" under 
proposed final rule 210.22; 

13. the granting or denial of motions 
for sanctions for abuse of process, 
failure to make or cooperate in 
discovery, or violation of a protective 
order pursuant to proposed final rule 
210.25 (b) or (d): 

14. the granting or denial of various 
discovery motions under proposed final 
rules 210.27 through 210.34, including a 
motion for certain types of subpoenas 
under proposed final rule 210,32 or a 
motion for sanctions for signing and 
filing a discovery request, response, or 
an objection in violation of proposed 
final rule 210.27(d)(1); 

15. the granting or denial of a motion 
for leave to seek air interlocutory appeal 
under proposed final rule 210.24(b); 

116. the granting or denial of a motion 
for adverse inferences, findings of fact, 
conclusions of law. determinations, or 
orders against a party based on its 
failure to act, under proposed final rule 
210.17; 

17. the granting or denial of a motion 
for leave to file a reply to responses in 
opposition or support of a previous 
motion by the movant, under proposed 
final rule 210.15(c); 

18. the granting or denial of a motion 
pertaining to the conduct of—or arising 
during the course of—a prehearing 
conference or an evidentiary hearing 
under proposed final rule 210.35 or 
210.36; and 

19. the granting or denial of a motion 
pertaining to evidence under proposed 
final rule 210.37 or the record pursuant 
to proposed final rule 210.38. 

The following are examples of matters 
as to which an ALJ’s decision must be in 
the form of an RD: 

1 . the granting or denial of a motion 
for sanctions for abuse of process, 
failure to make or cooperate in 
discovery, or violation of a protective 
order, pursuant to proposed final rule 
210.25 (c) or (f); and 

2 . a decision on a petition for 
modification or rescission of a consent 
or remedial order under proposed final 
rule 210.76(b). 

Section 210.42 

Proposed final rule 210.42 is based on 
Interim rule 210.53 and is the general 
rule concerning IDs. 


Paragraph (a). Paragraph |a) of 
proposed final rule 210.42 is based on 
paragraph (a) of interim rule 210.53, 
which governs the issuance of IDs. 
Paragraph (a) governs the Issuance of an 
ID on permanent relief. The proposed 
final rule differs from the interim rule in 
the following manner: 

1 . Paragraph (a)(l)(ii) of proposed 
final rule 210.42 is a new provision 
which requires the presiding AL) to 
issue, within 14 days after issuance of 
the ID on permanent relief, an RD on the 
issues of the appropriate remedy and 
the amount of the bond to be posted by 
respondents who import and sell the 
accused imports during the period of 
Presidential review of the remedial 
orderfs) issued as a result of the 
investigation. The RD is to be issued 
even if the ALJ has determined that 
there is no violation of section 337.^^ 

2 . Paragraph (a)(2) of proposed final 
rule 210.42 is also new and states that 
certain decisions by an AL) which grant 
a motion (in whole or part) to declassify 
confidential information shall be in the 
form of an ID. as provided in proposed 
final rule 210.20. 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.42 is based on 
paragraph (b) of interim rule 210.53, 
which concerns IDs on temporary relief, 
and on paragraph (j) of interim rule 
210.53. which concerns IDs on the 
possible forfeiture of a complainant's 
temporary relief bond. 

Paragraph (c). Paragraph (c) of 
proposed final rule 210.42 is based on 
paragraph (c) of interim rule 210.53, 
which provides for the issuance of IDs 
on matters other than permanent relief, 
declassification of confidential 
information, and temporary relief. 

The ITCTLA commented that the 
proposed final rule which replaces 
paragraph (c) of interim rule 210.53 
should state that an ALJ's decision 
granting a motion to designate 
permanent relief proceedings "more 
complicated'* will be considered the 
final determination of the Commission 
and will not be subject to Commission 
review. The ITCTLA argued that such 
modification is appropriate for the same 
reasons that the Commission allows an 
ALJ's determination designating 
temporary relief proceedings "more 
complicated" to be the final 
determination of the Commission, viz., 
that allowing review of the ALJ's 
decision is too disruptive in view of time 


The Commi»9ion may determine that section 
337 has been violated even if the presiding AL) 
found no violation. In such a case, the Commission 
would be required to decide the remedy and 
bonding issues under proposed final rule 210 SOfa). 


constraints for concluding the 
proceedings. 

The Commission agrees with the 
ITCTLA. Paragraph (c) of proposed final 
rule 210.42 thus does not provide for the 
issuance of an ID when the ALJ grants a 
motion to designate the permanent relief 
phase of an investigation "more 
complicated." As discussed previously, 
proposed final rule 210.22(b) provides 
that an ALJ's decision granting or 
denying a motion of that kind is to be in 
the form of an order, not an ID. 

The ITCTLA also commented that the 
proposed final rule which replaces 
paragraph (c) of interim rule 210.53 
should require the issuance of an ID on 
sanctions for violation of a protective 
order only if the ALJ's ruling grants such 
sanctions. The ITCT^ explained that 
this change is consistent with other 
types of IDs and that it was not clear 
why an ALJ ruling denying such 
sanctions should be in the form of an ID. 

The Commission has drafted proposed 
final rule 210.34(c) to provide that an 
ALJ’s decision granting or denying 
sanctions for violation of a protective 
order shall be in the form of an order if 
the motion for sanctions is filed while 
the investigation is before the ALJ.®^ 

Interested persons who are familiar 
with the interim rules will note that 
unlike paragraph (c) of interim rule 
210.53. paragraph (c) of proposed final 
rule 210.42 does not cover IDs 
designating an investigation 
"complicated" (as opposed to "more 
complicated"). As this notice explains 
below in connection with proposed final 
rule 210.51, the Commission's statutory 
authority to apply the "complicated" 
designation has expired. 

Paragraph (d). Paragraph (d) of 
proposed final rule 210.42 is identical to 
paragraph (c) of interim rule 210.53, 
which lists the required contents of an 
ID. 

Paragraph (e). Paragraph (e) of 
proposed final rule 210.42 corresponds 
to paragraph (e) of interim rule 210.53, 
which discusses Commission 
consultation with other federal agencies 
prior to determining whether to review 
an ID. 

Paragraph (f). Paragraph (f) of 
proposed final rule 210.42 is based on 
paragraph (f) of interim rule 210.53, 
which provides that IDs generally will 


** Proposed final rules 210.25te) and (f) provide, 
however, that an ALfs ruling on such sanctions 
shall be In the form of an RD. If the AL) chooses to 
defer his adjudication of the motion until after he 
has issued a final ID on violation of section 337 or 
termination of the investigation or If the motion for 
sanctions was filed with the Commission after 
issuance of the aforesaid ID or termination of the 
investigation. 
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be made by Ihe ALJ who presided over 
the investigation. Paragraph (f) of the 
proposed final rule also indicates that 
the method of determining the 
appropriate AL) to rule on a motion for 
declassification of information 
improperly designated confidential is 
governed by proposed final rule 
210 .20(a). 

Paragraph (g). Paragraph (g) of 
proposed final rule 210.42 is identical to 
the corresponding paragraph of interim 
rule 210.53, which discusses reopening 
the record for the presiding ALJ to 
receive additional evidence prior to 
issuing an ID. 

Paragraph (h). Paragraph (h) of 
proposed final rule 210.42 is based on 
paragraph (h) and (j) of interim rule 
210.53. which list the effective dates for 
IDs on various matters in the absence of 
Commission review. There are several 
noteworthy differences between the 
Interim rules and the proposed final rule. 

1 . Paragraph (h)(1) of proposed final 
rule 210.42 provides that an ID under 
proposed final rule 210.42(a](2) granting 
a motion to declassify confidential 
information will become the 
determination of the Commission within 
45 days after service of the ID unless the 
Commission orders a review. 

2 . Paragraph (h)(2) of proposed final 
rule 210.42 provides that the ALJ’s RD 
concerning remedy and bonding by the 
respondents will be considered by the 
Commission In reaching a determination 
on the issues of remedy and bonding by 
ihe resi^ndents. (The Commission also 
will solicit submissions on remedy, the 
public interest, and bonding from parties 
and non-parties in accordance with 
proposed final rule 210.50(a).) 

3. Paragraph (h)(3) of proposed final 
rule 210.42 indicates that an ID with a 
30-day effective date will become the 
Commission's determination on the 30th 
day after service of the ID imless the 
Commission orders review or extends 
the deadline for determining whether to 
order review. This codifies a 
longstanding Commission practice. 

4. Interested persons will also note 
that paragraph (h)(5) of proposed final 
rule 210.42 makes reference to the 46- 
day effective date for IDs on forfeiture 
of a complainant's temporary relief bond 
under proposed final rule 210,70. (That 
information was previously provided in 
paragraph Q) of interim rule 210.53.) 

Paragraph (i). Paragraph (i) of 
proposed final rule 210.42 is based on 
paragraph (i) of interim rule 210.53, 
which diacuBses notice of the 
Commission's determination on whether 
to review an ID. There is one difference 
between the interim rule and the 
proposed final rule. The interim rule 
states that such notice will be given 
"except as provided in 5 210.24(e)(17) 


(the interim rule governing Commission 
action on a temporary relief IDJ." 
Paragraph (i) of the proposed final rule 
reflects actual Commission practice— 
which is that the parties are served with 
copies of a Commission notice 
announcing the Commission's decision 
on whether to review a ID, regardless of 
whether the ID concerns temporary 
relief or some other subject Section 
210.43. 

Proposed final rule 210.43 is based on 
interim rule 210.54. the genera] interim 
rule governing petitions for review of an 
ID. Proposed final rule 210.43 is limited, 
however, to petitions for review of IDs 
dealing with matters other than 
permanent or temporary relief.®’ 

Paragraph (a). Paragraph (a) of 
proposed final rule 210.43 is based on 
paragraph (a)(1) of interim rule 210.54, 
which establishes deadlines for filing 
petitions for review and responses to 
such petitions. Paragraph (a) of the 
proposed final rule is similar to 
paragraph (a)(1) of the interim rule, 
except that all references to IDs on 
permanent or temporary relief have 
been left out and the deadlines for filing 
petitions and responses are counted 
from the date that the ID was issued 
instead of the date the ID was served. 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.43 is based on 
provisions of paragraph (a)(1) and (a)(2) 
of interim rule 210.54, wUch articulate 
(1) the standard for review and the 
grounds that must be asserted in the 
petition as iustification for seeking 
review of specific issues, and (2) the 
consequence of a party's failure to 
petition for review of an issue decided 
adversely to the party. 

Interested persons wiU note first that 
paragraph (bj of proposed final rule 
210.43 clarifies that a party filing a 
petition for review must cite, for each 
issue as to which review is being sought, 
the specific grounds that warrant such 
review. 

Paragraph (b) of the proposed final 
rule also states that any issue not raised 
in the petition for review will be deemed 
to have been abandoned by the party 
and may be disregarded by the 
Commission in reviewing the ID. 
Paragraph (b) is identical to paragraph 
(a)(2) of interim rule 210.54 In that 
respect. 

The Federal Circuit has construed 
paragraph (a)(2) of interim rule 210.54 to 
mean that parties who petition the 
Commission for review waiver their 
right to raise additional or different 


** Petilionin^ for review of an ID on permanent 
relief It addreased in propoaed rinaJ rule 210.46. The 
procedure for requeatins modlTicaliofi. reversal or 
the aettlns aside of an ID on temporary relief is set 
forth in proposed final rule 210.66. 


issues in a subsequent appeal to the 
Federal Circuit, while parties who do 
not file petitions for review may raise'all 
issues on appeal.®^ Thus, interim rule 
210.54(a)(2) and proposed final rule 
210.43(b) permit the parties to elect to 
bypass Commission review, and may 
thereby reduce the effectiveness of the 
Commission's review procedures. 
Indeed, some persons may feel that the 
interim rule and proposed final rule 
210.43(b) effectively discourage the filing 
of petitions for review. 

For those reasons, the Commission 
specifically requests public comment on 
whether it should adopt an alternative 
provision to that in proposed final rule 
210.43rb) stating that: (1) a party is 
required to file a petition for review of 
an ID in which issues had been decided 
adversely to that party, in order to 
preserve the party's right to judicial 
review of any final Commission 
determination based on some or all of 
the same grounds as the ID; and (2) a 
party’s failure to fine a petition for 
review would be deemed to be 
abandonment of all issues decided 
adversely to that party in the ID. 

Paragraph (c). Paragraph (c) of 
proposed final rule 210.43 is based on 
paragraph (a)(3) of interim rule 210.54, 
which discusses responses to a petition 
for review. The proposed final rule does 
not differ substantively from the interim 
rule. 

Paragraph (d). Paragraphs (dj(l). 

(d)(2). and (d)(3] of proposed final rule 
210.43 are based on paragraphs (b)(1), 
(b)(2), and (b)(3) of interim rule 210.54. 
which discuss the manner in which the 
Commission determines whether to 
grant or deny a petition for review in 
whole or part. Paragraph (d)(2) of 
proposed final rule 210.43 has been 
drafted to codify actual Commission 
practice—i.e., that the Commission will 
grant a petition for review if it appears 
that an error or abuse of the type 
described in paragraph (b) is present or 
if the petition raises a policy matter 
connected with the ID, which the 
Commission thinks it necessary or 
appropriate to address. 

Section 210.44 

Proposed final rule is based on inlenni 
rule 210.55 concerning review of IDs on 


See Warner Brothers /i>c. v. U,S. International 
Trade Commission, 767 F.2d 562.564 (Fed Cir 
1900). (The Court rejected the CammiMion's 
argument that parties waive (he right to diaUen^^ 
Commission determinations by failing to petition for 
review of adversely decided IDs ) See also ,Mhed 
Corporation v US. International Trade 
Commission, 650 F.2d 1573.1500 (Fed Or. 1968). 
cert denied. 109 aCt. 791 (1989) ("Allied abandoneJ 
review of the claim construction in the ALfi 19M ID 
by failing to raise the issue in Its petition for revirw 
of the ID"). 
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the Commission's own initiative. Like 
interim rule 210.S5, proposed final rule 
210.44 does not apply to review of IDs 
on temporary relief. The proposed final 
rule diners from the interim rule, 
however, by not applying to review of 
IDs on permanent relief. (Proposed final 
rule 210.46 discusses the manner in 
which the Commission will decide 
whether to review an ID on permanent 
relief in response to a petition or on the 
Commission's own initiative.) 

Section 210.45 

Fh-oposed final rule 210.45 is based on 
interim rule 210.58, which describes (1) 
the procedures involved in Commission 
review of an ID. and (2) the action that 
the Commission may take upon 
completion of the review (i.e., that the 
Commission may affirm, modify, 
reverse, or set aside the ID in whole or 
I part). Like interim rule 210.56, proposed 
i final rule 210.45 does not apply to 
I review of IDs on temporary relief. The 
j proposed final rule also differs from the 
interim rule, however, by not covering 
j review of IDs on permanent relief. 

Section 210.46 

Proposed final rule 210.46 is a new 
rule concerning petitions for and sua 
Rponte review of IDs on permanent or 
temporary relief. 

Paragraph (a). Paragraph (a) of 
proposed final rule 210.46 implements a 
proposed new procedure for processing 
IDs on permanent relief. That procedure 
entails the following steps: 

1 . any party who intends to seek 
review of the ID must file and serve, 
within 10 days after issuance of the ID, 
notice of an intent to seek such review; 

2 . petitions for review must be filed 
within 15 days after issuance of the ID 
(i.e., within 5 days after the filing of the 
notice of intent to seek review of the ID); 

3. responses to the petitions for 
review must be filed within 25 days 
after issuance of the ID (i.e., within 10 
days after the filing of the petitions for 
review); 

4. reply submissions may be filed by 
the petitioners within 30 days after 
issuance of the ID (i.e., within 5 days 
after the filing of the responses to the 
petitions for review); 

5. approximately 43 days after 

j’suance of the ID, the Commission will 
issue a notice setting deadlines for 
written submissions from the parties, 
other federal agencies, and interested 
members of the public on the issues of 
j^medy, the public interest, and bonding 
hy the respondents; the notice also may 
r^uire the parties to file supplemental 
oriefs on issues selected by the 
Commission; 


6 . supplemental briefs, if requested by 
the Commission, must be filed within 53 
days after issuance of the ID (i.e., within 
10 days after issuance of the 
Commission notice concerning such 
briefs) and the submissions on remedy, 
the public interest, and bonding must be 
filed on the dates specified in the 
aforesaid notice; and 

7. The Commission will issue a 
Federal Register notice on or before the 
statutory deadline for concluding the 
investigation announcing the 
Commission's decision on the ID and on 
the issues of violation of section 337, 
remedy, the public interest, and 
bonding. 

The Commission believes that this 
amended and streamlined appeal 
procedure affords the following 
significant benefits to the parties; (1) 
Parties who petition for review will be 
able to file reply submissions; (2) the 
parties will have to make only 
counterarguments, not anticipate 
opposing parties' arguments and then 
make counterarguments; and (3) the 
Commission will have the parties' 
submission sooner than it does under 
the interim rules and. as a result, will 
have additional time to reach a decision 
on the ID and to prepare the requisite 
determinations, opinions, orders. 

Federal Register notice, and letters. The 
Commission encourages section 337 
practitioners and other interested 
persons to comment on the advantages 
or disadvantages of processing 
permanent relief IDs In the manner 
discussed above and set forth in 
proposed final rule 210.46(a). 

Paragraph (b). Paragraph (b) of 
proposed final rule 210.46 simply states 
that temporary relief IDs will be 
processed in the manner set forth in 
proposed final rule 210.66. 

Sections 210.47 and 210.48 

Proposed final rule 210.47 is identical 
to interim rule 210.60, which discusses 
petitions for reconsideration of a 
Commission determination and 
responses to such petitions. Proposed 
final rule 210.48 is identical to interim 
rule 210.61, which describes the action 
the commission may take in disposing of 
the petition. 

Section 210.49 

Proposed final rule 210.49 is based on 
interim rule 210.57, and describes the 
manner in which the Commission 
implements final actions (i.e^ remedial 
or consent orders] under section 337. 

The differences between the interim rule 
and the proposed final rule are 
essentially editorial. 


Section 210.50 

Proposed final rule 210.50 is based on 
provisions of interim rule 210.58 that 
describe final Commission actions, 
assessment of the public interest, and 
bonding by respondents. 

Paragraph (a). Paragraph (a) of 
proposed final rule 210.50 is based on 
paragraph (a) of interim rule 210.58. 
which discusses (1) the various forms of 
temporary and permanent relief that are 
available under section 337, (2) the 
public interest factors that may preclude 
such relief. (3) the computation of a 
respondent's bond, and (4) the filing of 
written submissions by the parties, other 
Federal agencies, and the public on the 
issues of remedy, the public interest, 
and bonding by the respondents. 

Paragraph (a)(3) of proposed final rule 
210.50 differs from paragraph (a)(3) of 
interim rule 210.58 in the following 
manner: 

1 . For the benefit of persons who are 
not familiar with section 337, paragraph 
(a)(3) of the proposed final rule indicates 
that the bond referred to is that posted 
by a respondent during the Presidential 
review period following issuance of 
temporary or permanent relief under 
section 337(d). (e), (f), or (g) of the Tariff 
Act. 

2 . The statement of the computation 
formula for respondents' bonds has been 
revised as well. Paragraph (a)(3) of 
interim rule 210.58 alludes to "persons" 
benefiting from importation of the 
articles in question, but the focus of the 
bond computation formula is on the 
respondent who will have to post the 
bond. Furthermore, the Commission 
generally requires bonds from 
respondents to secure cease and desist 
orders prohibiting U.S. sales of an 
imported articles—as well as requiring 
bonds to secure exclusion orders or 
cease and desist orders that prohibit 
importations. Paragraph (a)(3) of 
proposed final rule 210.50 accordingly 
states that in determining the amount of 
the bond in a given case, the 
Commission will consider, among other 
things, the amount that would offset any 
competitive advantage to the respondent 
resulting from its alleged unfair acts in 
the importation or sale of the article in 
question. 

Paragraph (a)(4) of proposed final rule 
210.50 differs from the corresponding 
paragraph of interim rule 210.58 in the 
following respects: 

1 . In the proposed final rule, the words 
"the public" have been deleted from the 
first sentence of paragraph (a)(4) as 
surplusage. The erroneous citation to 
"section 210(e)" which appears in the 
last sentence of paragraph (a)(4) of the 
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interim rule also has been omitted in the 
proposed final rule. 

2 . The provisions of paragraph (a)(4) 
of the interim rule, which pertain to 
service of submissions and requests for 
oral argument or hearings, have been 
placed beneath paragraph (a)(4) of the 
proposed final rule as text. 

3. The new text beneath paragraph 
(a)(4) in the proposed final rule also 
indicates that when one of the matters 
under consideration is whether to grant 
permanent relief, the submissions on 
remedy, the public interest, and bonding 
by respondents must be filed on the 
dates specified in the Commission 
notice issued pursuant to proposed final 
rule 210.46(a)(5). 

4. The new text also states that when 
one of the matters under consideration 
is whether to grant temporary relief, 
such submissions must be filed by the 
deadlines listed in proposed final rule 
210.67(b) unless the Commission orders 
otherwise, 

5. Finally, contrary to what is stated in 
paragraph (a)(4) of the interim rule, the 
new text in the proposed final rule 
states that the only submissions that 
must be served on the parties are those 
filed by other parties.®® 

Paragraphs (b)(1) and (b)(2). 
Paragraphs (b)(1) and (b)(2) of proposed 
final rule 210.50 are based on 
paragraphs (b)(l] and (b)(2) of interim 
rule 210.58. Paragraph (b)(1) of proposed 
final rule 210.50 deals with the presiding 
AL|*s ability to address the issues of 
appropriate Commission action, the 
public interest, and bonding by the 
respondents for purposes of an ID on 
permanent relief under proposed final 
rule 210.42(a)(l)(i) or an RO on remedy 
and bonding under proposed final rule 
210.42(a)(l)(ii). Paragraph (b)(2) of 
proposed final rule 210.50 discusses 
assessment of the public interest in 
connection with a motion for 
termination under proposed final rules 


** The CommiMton thinks it inappropriate to 
require another federal agency to service copies of 
its submission on the parties unless the agency also 
is a party of the proceeding (e g., through 
Intervention). 

The Commission also believes that the burden of 
serving parties should not be imposed on members 
of the public. When a non-party agency or an 
interested person files a submission on remedy, the 
public interest, or bonding, it often does so at the 
behest of a party. In such a case, that party usually 
cites the non-party submission to support its 
position, and often attaches a copy of the non-party 
submission as an appendix to the party’s 
submission on the matters in contention. Moreover, 
regardless of whether there is any interaction 
between the parties and a commenting agency or 
interested person, the parties can contact the 
Commission staff to learn whether any non-party 
submissions are expected or have been filed, and 
can readily obtain copies from the Secretary's 
Office. 


210 .21(b) or (c) on the basis of a 
settlement agreement or a consent order. 

New Regulations Governing 
Respondents * Bonds 

As a result of the Federal Circuit’s 
ruling in connection with Inv. No. 337- 
TA-276. Certain Erasable Programmable 
Read Only Memories, Components 
Thereof. Products Containing Same and 
Processes for Making Such Memories, 
the Commission now prescribes and 
administers bonds posted by 
respondents pursuant to section 337(j)(3) 
of the Tariff Act in connection with a 
temporary or permanent cease and 
desist order prohibiting U.S. sales of the 
subject imported articles during the 
Presidential review period.®® Because 
that ruling was issued in 1989. the 
interim rules do not contain procedures 
governing the administration of such 
bonds. In the absence of such 
regulations, the Commission has applied 
the provisions of interim rule 210.58(b) 
to the posting of a respondent’s bond 
administered by the Commission, and 
has decided whether to permit the 
return of such bonds based on the facts 
of each case, rather than the forfeiture 
provisions in interim rule 210.58(c). 
Proposed rules governing Commission 
administration of respondents’ bonds 
will be prepared and published at a later 
date. 

Section 210.51 

Proposed final rule 210.51 is derived 
from interim rule 210.59. which discusses 
(1) designating an investigation "more 
complicated," (2) designating an 
investigation "complicated." and (3) the 
statutory deadlines for concluding 
ordinary, "more complicated." and 
"complicated" investigations. Proposed 
final rule 210.51 provides deadlines for 
concluding the temporary and 
permanent relief phases of an ordinary 
investigation as well as one designated 
"more complicated." ®’ There is no 
provision, however, in proposed final 
rule 210.51 for designating an 
investigation "complicated" in the 
manner described in paragraph (c) of 
interim rule 210.59. 

Paragraph (c) of interim rule 210.59 
was adopted to implement section 
1342(d)(2) of the Omnibus Trade Act, 


•• In re Atme! Corporation. Docket No. S9-1362. 
Unpublished Order dated April 27.1989. at 3-4 (wnt 
of mandamus (1) requiring vacatur of cease and 
desist order that would have prevented respondents 
from selling their imported merchandise during the 
Presidential review period, and (2) authorizing 
issuance of modified order permitting sales under 
bond). (See also 54 FR 19962 (May 9.1969.)) 

The definition of a “more complicated'* 
investigation—and the procedures for obtaining and 
implementing that desi^ation—are provided in 
proposed final rule 210.22. 


which provided that any section 337 
investigation due to be completed within 
180 days after the effective date of the 
Omnibus Trade Act amendments to 
section 337 of the Tariff Act could be 
declared "complicated" and the 12- 
month or 18-raonth deadline for 
concluding the investigation could be 
extended up to 90 days. 

The effective date of the Omnibus 
Trade Act was August 23.1988. The 
Commission's authority to apply the 
"complicated" designation to a pending 
investigation was limited to 
investigations with deadlines on or 
before February 18.1989. Proposed final 
rule 210.51 thus does not contain a 
provision based on paragraph (c) of 
interim rule 210.59. 

Subpart H—Temporary Relief 

The Omnibus Trade Act amendments 
governing temporary relief imposed 
stringent deadlines for the Commission 
to determine whether to grant motions 
for such relief.®* The Commission also 
was given express authorization to take 
the following action: (1) require the 
posting of a bond by complainant as a 
prerequisite to the issuance of 
temporary relief; (2) issue temporary 
cease and desist (TCD) orders in 
addition to or in lieu of temporary 
exclusion orders (TEOs); and (3) grant 
temporary relief under section 337 to the 
same extent that federal courts can 
issue temporary restraining orders and 
preliminary injunctions.®* 

Proposed final rules 210.52 through 

210.67 govern the content, the filing, and 
the adjudication of motions for 
temporary relief. Proposed final rules 

210.68 through 210.70 govern a 
complainant's posting and possible 
forfeiture of a temporary relief bond. 
These procedures are intended to ensure 
procedural consistency in adjudicating 
motions for temporary relief and 
Commission compliance with the 
stringent statutory deadlines. 

Section 210.52 

Proposed final rule 210.52 is based on 
interim rule 210.24(e)(1). which governs 
the filing and content of motions for 
temporary relief. 

Paragraph (a). Paragraph (a) of 
proposed final rule 210.52 states that a 
complaint requesting temporary relief 
must be accompanied by a motion for 
such relief containing Information 
relevant to the four factors the 
Commission will consider in 
determining whether to grant temporary 
relief. Paragraph (a) of proposed final 


•• S«e 19 U.S.C. 1337(e)(2). 

•• See 19 U.S.C. 1337(e)(2). (e)(3). and (f) 
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rule 210^2 explains that in determining 
whether to grant temporary relief, the 
Commission %viii apply the standards 
the U^. Court of Appeals for the Federal 
Circuit uses in determining whether to 
affirm lower court decisions granting 
rreliminary injunctions and that the 
motion for temporary relief must contain 
a detailed statement of specific facts 
bearing on the factors the Federal 
Circuit would consider. 

The relevant factors are not listed, 
however, in paragraph (a) of proposed 
final rule 2ia52. The Commission's 
currmit articulation of those factors^is 
set forth below. The factors are: 

1. whether there is reason to believe 
that section 337 has been violated and 
the complainant's likelihood of success 
on the merits (or the complainlj: 

2. whether there will be immediate 
and substantial harm to the domestic 
industiy in the absence of (temporary] 
relief; 

3. The harm, if any, to the respondents 
if temporary relief is granted; and 

4. The effect if any. that the issuance 
of temporary relief would have on the 
public interest'^ ‘ 

The Commission applies these 
standards because (1) the Omnibus 
Trade Act amendments and legislative 
history provide that in determining 
w hether to grant temporary relief under 
section 337, the Commission is to apply 
the same standards that federal courts 
apply in determining whether to grant 
preliminaiy injunctions.^* and (2) the 
Federal Circuit is the court of review for 


The Cummtsaion’t actual practice is to balnnca 
the hana lo (Jw parties. See Coialo Preasuxe 
Transmitters (Pressure Transmitters), tov. No. 337- 
TA-301 (Temporary Relief Proceedings). USITC 
Publicatioo 299Z ()iin« IWl). Commisston Opinion at 
(April 2,1990). ofpdBub. nom. Ro9tmount inc. v. 
Omied StaltiB luteruatJanal Tmde Commiiman. SIO 
8lS(FedCir. ISSO). 

^' Tha Commission ex(ilained that it assesaes Uie 
pi tic interest In leraporary relief rases In 
ihe same manner that ll does In 
driCTTninmg whether to grant “pennanent*' relief— 

. by Viewing the public ioteresl as an overhdijig 
considarvtion and determining whether it preciud^ 
remady. Pressaro Transxnitters. lU. al 16-17 and 
*“ 40 , 

Interested persons who were crkicat of the 
^•ordmg of the relevant factors In interim nil# 
>l024(e)(igi) will note that the above recitation 
fT(?fs somewhat from the interim wording The 
^^'Tiission revised the wording of dw factors m 
P-r*r,ute Transmitters, ftitpro at 11-16- The reviskms 
•I'd dsrificstions dial were made in Ihe arording of 
" ? rrirvant factors were deemed necessary to 
^Hect sclual Commission practice or to bring that 
ictk* into greater conformity with federal court 
I’ce. 

See 19 UAC 1337(el(3); ILK. Rep. No. 40 at 
’ S. Rep. Na 71 at 13L 133 Cong. Rec. S10366 
"•y 21.1907) (Statement of Sen Lauteoberg). 


Commission determinations under 
section 337.^^ 

The Commission considered 
articulating the four factors in paragraph 
(a) of proposed final rule 210.5^ but 
decided not to do so because 
subsequent judicial decisions that 
reverse or modify any of the four factors 
would create a concomitant need for 
revision of the commission rule. 

The lEMCA commented that the final 
rule which replaces interim rule 
210.24{e}(l)(i) should state that the 
complaixiant has the burden of proof on 
each factor the Commission considers in 
determining whether to grant temporary 
relief and that such relief will not be 
granted unless the complainant satisfies 
that burden. The lEMCA based this 
argument on a colloquy in the 
Congressional Recoil that was 
incorporated into the Conference 
Committee Report accompanying the 
Omnibus Trade Act amendments to 
section 337.^* 

Tliere is no question that Congress 
intended for the Commission follow 
federal court practice in tiie adjudication 
of motions for temporary relief under 
section 337. Although the aforesaid 
colloquy states that the plaintiff must 
prove that its injury outweighs any 
injury to the defendant that would be 
caused by the issuance of temporary 
relief, subsequent to the publication of 
that colloquy, the Federal Circuit 
explicitly staled that such a showing by 
the plaintiff is not necessary. See 
Hybrltech Inc. v, Abbott Laboratories, 
849 F.2d 1446,1457 (Fed Cir. 1988). The 
Commission thus has not drafted 
paragraph (a) of proposed final rule 
210.52 in the manner the lEMCA 
recommended 

Paragraph (hj. Paragraph (b) of 
propos^ find rule 210.62 la similar to 
interim rule 210.24(e)(l)(ii]. which lists 
the bonding issues that must be 
addressed in a motion for temporaiy 
relief. The Interim rule indicates that the 
specified issues should be addressed if 
the complainant is seeking a TEO. 
Paragraph (b) of proposed final rule 
210.52 requires the complainant to 
address those issues regardless of 
whether the complainant is seeking a 
TEO or a TCD order. 


See 10 U.S.C 1337(c). 

134 Cong. Rec. St036S (july 21.1967) (Statement 
of Sen. Lautftnberg). 

The ConunlBflioo beJtcvea that a bond may be 
required as a prerequisile lo Issuance of a TCD 
order as well as e TEO. Section 337(e)(3) of (he 
Tariff Act provldaa that the Commission may grant 
TCD orders ''to the same extent as preiiminary 
injuncUons and temporaiy restrain^ orders may 
be granted under the Federal Rules of Civil 
Procedure.** 19 U.S.C 1337(e)(3). FRCP 6S{c) requires 
the posting of secarily (e.g.« a bond) as a 


Paragraph (c). Paragraph (c) of 
proposed hnal rule 210.52 is based on 
interim rule 21024{e)(lKiii) and states 
the Commission policy favoring the 
posting of a bond by a complainant as a 
prerequisite to the issuance of 
temporary relief.^’ Paragraph (c) also 
lists the factors the Commission will 
consider in determining whether to 
require a bond. The legislative history of 
the statutory provision upon which 
proposed Hnal rule 210.52 is based (19 
U.S.C. 1337(e)(2)) indicates that the 
purposes of requiring a bond are to deter 
frivolous requests for temporary relief 
and use of the temporary relief process 
to harass respondents or to accomplish 
some other improper objective.’* The 
Commission's authority to require a 
bond also is intended to be a means of 
overcoming Commission hesitancy to 
grant temporary^ relief.’® 

Many of the public comments on the 
interim rule upon which paragraph (c) of 
proposed final rule 210.52 is based 
focused on the Commission's policy of 
favoring a iTond in every case. For 
example: Tlie lEMCA. whose 
membership includes more potential 
section 337 respondents than potential 
complainants, strongly endorsed the 
policy of favoring a bond in every case. 
The AIPLA argued, on the other hand, 
that the presumption of a need for a 
bond in every case, coupled with the 
"potentially exorbitant" amount of the 
bond as prescribed by the interim rules, 
is not In proportion to any perceived 
need to deter frivolous or improperly 
motivated motions for temporary relief 


prerequisite to the issuance of a prrilminary 
injunction or o reetrsining order. Tbe rationale fur 
requiring a bond or other security in a district court 
ectioo and tbe computation of the amount of tha 
bond or other aecurity differ from the rationale for 
and ooinputation of a temponiry relief bond in a 
section 3^ InveaU^tion. Hie Committioo believes 
navartheless (hat tmi txUtsace of (he bond 
requirement in FRQ' 63 is a reasonable basis for (he 
Commission rules to provide for tbe posting of a 
bond in connection with tha Issuance of a TCD 
order as well as a TEO. The Commission notite 
further (hat while the authority to require a bond for 
a TCD order is not articulated In the statute or its 
legislative histofy. niHthef authority prohitiits sticb 
bonds or otherwise Indicates (bat Congress 
intended to restrict the Coouniasion't tending 
authority lo TEOil 

The proposed final rule differs from the intorim 
rule In that (he Hiterim rule articulates That policy 
only in connoction with the Issuance of a TEO. 

See 134 Cat^ Rec H1863 and H2044 (Apr. 2a 
1968). H.R. Rep No. 376 at 633-636 (1966); 133 Cong 
Rec. 810364-510365 duly 21.190T) (Statement of 
Sen. Lautenberg). 

^ 134 Cong. Rec 112044 (April 20.1988): 133 Cong 
Rec S10366 (July 21.1087): H R. Rep. No. 576 al 635. 
Although the foregoing authorities refer solely to the 
overcoming hesUancy m granting a TBO. the 
Commissioa is of tha view that (his reasoning alto 
applies in determining whether to issue a TCU 
order 
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and will deler the filing of meritorious 
motions. The AlPLA argued further that 
if a presumption in favor of a bond is to 
be retained in the final rules, the 
presumption should be in favor of a 
small bond unless the specific 
circumstances in a particular 
investigation lead the Commission to 
conclude that a more substantial bond is 
necessary. 

The Commission does not think it 
necessary to dispense with the 
presumption in favor of a bond for the 
proposed final rulemaking. As the 
preamble to the interim rules explained, 
that policy is consistent with the stated 
purposes of the statutory bonding 
provision,*® which are to deter frivolous 
motions for temporary relief or use of 
the temporary relief process to harass 
respondents or to accomplish some 
other improper purpose. The question of 
whether posting a bond would impose 
an undue hardship on the complainant is 
one of the factors the Commission 
considers in determining whether to 
require a bond.** The strength of 
complainant's case also is considered,*^ 
and has resulted in Commission 
determinations to require a bond that 
was half the minimum amount 
prescribed in the rules or to dispense 
with the bond altogether. For those 
reasons, the Commission believes that 
retention of the presumption In favor of 
a bond in proposed final rule 210.52 
should not result in deterring 
meritorious motions for temporary relief 
by complainants whose financial 
resources are limited. 

Paragraph (d). Paragraph (d) of 
proposed final rule 210.52 is based on 
interim rule 210.24(e)(l)(iv) and lists 
specific types of documents and 
Information a complainant must provide 
in or with a motion for temporary relief. 
There are no substantive differences 
between the interim rule and paragraph 
(d) of the proposed final rule. 

Paragraph (e). Paragraph (e) of 
proposed final rule 210.52 is based on 
interim rule 210.24(e)(l)(v) and describes 
how the Commission is likely to 
compute the amount of the 
complainant's bond (if one is required as 
a prerequisite to the issuance of a TEO 
or a TCD order).** Paragraph (e) also 
describes the specific information that 
should be provided by the complainant 


S3 FR 4OT21 (Dec. S. 1988). 

•* See interim rule 2ia.24(e)(1)(iii) and paragraph 
(c) of propoaed rtruil section 2ia52. 

•» Paragraph (e) of proposed final rule 210.52 
differs from interim rule 2ia24(e)(lHv) by applying 
to the computation of bondt for TCOs and TCD 
orders. 


to aid the Commission in computing the 
amount of the bond. 

The preamble to interim rule 
210.24(e](l)(v) explained that the 
Commission's goal in computing the 
amount of the bond is to select an 
amount that will be sufficient to deter 
the complainant in question from 
misusing the temporary relief process or 
the temporary remedial order. Since the 
legislative history contains no practical 
guidelines for computing the amount of 
temporary relief bonds, the Commission 
decided to try using, on an interim basis, 
a specific formula that would 
accomplish the following objectives: (1) 
Make the computation relatively easy: 
(2) ensure that the bonding provision is 
applied in a reasonably consistent 
fashion; and (3) give potential 
complainants some idea of the bond 
amount that could be required if they 
were to seek and be granted a 
temporary remedial ordcr.*^ 

Interim rule 210.24(e)(l)(v) provides 
that in cases where a domestic industry 
exists and domestic sales have . 
commenced and have not been de 
minimis, the Commission will generally 
require a bond in an amount ranging 
from 10 to 100 percent of sales revenues 
and licensing royalties from the 
domestic product at issue, as reported in 
the complainant's audited annual 
financial statements for the most 
recently completed fiscal year. In cases 
where the prescribed formula could not 
or should not be applied for some 
reason, interim rule 210.24(e)(1)(v) 
permits the Commission to use instead a 
formula or criteria that are appropriate 
under the circumstances. The 
complainant is required to take the 
initiative on that issue, however, by (1) 
demonstrating in its motion for 
temporary relief that the prescribed 
bond computation formula is 
inappropriate, and (2) providing an 
alternative formula or criteria for 
computing the amount of the bond. 

The public comments on the interim 
bond computation formula were mixed, 
but for the most part were negative. The 
AIPLA seemed to approve of the fact 
that interim provisions offer some 
flexibility as to whether a bond should 
be required in a given case and in 
computing the amount of the bond. The 
lEMCA and the ITCTLA argued, 
however, that the interim provisions are 
too complex and provide parties with 
too little guidance or certainty as to the 
amount of the bond. The lEMCA also 
complained that the prescribed formula 
does not adequately protect respondents 
because it relies on past rather than 


•• See 53 FR 49122 (Dec. 8.1968) 


future sales levels. The AIPLA and the 
ITCTLA asserted that the formula is 
adverse to complainants because it is 
likely to result in a bond amount that 
would be prohibitive to most businessf s 
and would force them to forgo 
temporary relief (either by choosing not 
to seek it or by deciding not to accept 
the temporary remedial order after the 
Commission has agreed to issue one, 
because the bond is beyond (he 
complainant's means). 

All commenters suggested alternative 
bond computation formulas for 
incorporation into the final rules. The 
lEMCA suggested that the Commission 
calculate bond amounts by estimating 
the likely economic and competitive 
benefits the complainant accrues frory 
the temporary relief. Such benefits 
would be measured by (1) the 
complainant's allegation of irreparable 
injury (which is a required element of 
every motion for temporary relief), or (2) 
economic projections of prospective 
sales (if the irreparable injury allegation 
provides inadequate or unsuitable for 
the purpose of computing the temporary 
relief bond), or (3) the competitive harm 
a respondency incurs as a consequence 
of the temporary relief (as a proxy for 
the benefit to the complainant).** 

The AIPLA appeared to favor 
computing the amount of the bond on 
the basis of a percentage of 
complainant's annual profits from the 
product at issue—i.e., a bond amounting 
to no more than 10 percent of such 
profits, unless there are indicia or a 
substantial likelihood that the 
complainant in question may be abusing 
the temporary relief process (or is likely 
to abuse the temporary remedial order). 

The ITCTLA recommended using a 
tiered schedule in which the amount of 
the bond is determined by the 
complainant's sales for the product at 
issue during the 12-month period 
immediately preceding the filing of the 
complaint. The irtJTLA acknowledged 
the wisdom, however, of having the 
Commission retain flexibility tq adjust 
the scheduled bond amount in particular 
cases, provided that such adjustments 


•* The third approach was conaidared by the 
Commission prior to adoption of the interim rule* 
and was found to have some meni. It was not 
incorporated into the interim rules, however, 
because the Commission believed that It would be 
too speculative and difficult to apply within the 
very limited lime available for d^ermining whether 
to grant a motion for temporary relief. See 53 FR 
49122 (Dec. 6,1968). The lEMCA commented in 
response that the Commission should try that 
approach before adopting final rules so that the 
Commission can determine whether that ipproset. 
is really as impracticable as the Commission 
believed it to be. 
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occurred rarely and were clearly 
warranted in each case. 

The rrCTLA also offered the 
following additional alternative bond 
computation formulas which had been 
suggested by various ITCTIA members 
or the organization*8 economic 
consultant: (1) A flat percentage of the 
amount of sales rather than utilizing an 
arbitrary schedule of increasing steps: 

(2) the value of the competing goods that 
are to be excluded under the TCO since 
this is the quantitative effect of the harm 
felt by the public, i.e.. the consumer; or 

(3) the amount of profit realized during 
the preceding year for the product at 
issue. 

In considering the propriety of 
changing the interim bond computation 
formula, the Commission noted that in 
the temporary relief cases conducted to 
date, neither the presiding ALJ nor the 
Commission found it appropriate for the 
Commission to require a bond in an 
amount within 10 to 100 percent range of 
the complainant's sales and licensing 
royalties.®* 

In light of the adverse public 
comments criticizing the lO-to-100- 
percent-of-sales-and-royalties formula 
and the actual bond determinations that 
have been made to date, the 
Commission has decided to abandon the 
interim formula for the proposed final 
rulemaking and to utilize a tiered 
schedule vary similar to that proposed 
by the ITCTLA. The Commission 
believes that a tiered bond schedule will 
come closer to achieving the results the 


•• See, e.g^ Pressure Transmitters. 55 FR 11451 
(Mar 28.1990); USITC Publication 2392. 

(>)mmisiloa Opinion (Apr. 2.1900) (the AI.| 
f«coinmcnded a bond of 6 percent for the reas«>iis 
stated by OUU; the Commission imposed no bond 
because it denied the motion for temporary relief). 

In Inv. No. 337-TA-297, CeUufor Radiotelephones 
ondSuhaaeemb/ies, the AL| recommended a bond 
of 6 percent noting that a higher bond would have 
been an undue and unnecessary burden on the 
ootnplainani in light of the magnitude of its 
»»venues and the strength of its case. The 
Commission required a bond of 5 percent, as it did 
not review the temporary relief ID. See Order No. 

21: (ID) Granting Motion for Temporary Relief (Aug. 
8 I960) at U9>150; 54 FR 37160 (Sept. 7 1989). 

In Inv. No. 337-TA-203. Crystalline Cefadroxil 
^^twhydrate, the AIJ recommended no bond on 
the gmund that the public interest—i.e,. that the 
bond costa would be passed on to consumers— 
weighed the deterrent effect of the bond. The 
^ ilso noted that the motion for temporary relief 
not frivolous. The Commission imposed no 
wnd, as It denied the motion for temporary relief. 
^ 54 FR 28114 ()une 21.1969); USITC Pub 2240 at 
«^51 (Nov. 1909). 

In Inv. No. 337-TA-293. Crystalline Cefadroxil 
t^ohydrote (on remand), the Commission 
^posed no bond It noted that the motion for 
^porary relief was not frivolous and that the 
Circuit had reversed the Commission’s 
^nier findings and found reason to believe there 
JVJ* a violation of section 337. See Commission 
^>011 (Jan 9.1990) at 0-10:55 FR 10512 (Mar 21. 


Commission hoped for when it adopted 
the lO-to-lOO-percent-of-sales-and- 
royalties formula on an interim basis in 
1988. For example: The bond amounts 
imposed pursuant to the schedule will 
be sufficiently high to deter most 
complaints from filing a frivolous motion 
for temporary relief, but not so high that 
meritorious motions will be forgone 
because the complainant cannot afford 
the costs of litigating the bond issues, 
posting the bond, and possibly forfeiting 
it.®’ The schedule also will provide 
greater certainty than the lO-to-100 
percent formula did, and will enable 
prospective complainants contemplating 
temporary relief to better assess the 
costs and risks before proceeding. 
Finally, use of the schedule in 
appropriate cases will ultimately benefit 
the parties, the presiding ALJ, and the 
Commission by reducing the issues, the 
costs, and the time that must be spent 
on bonding in an already compressed 
period of intense activity. 

The bond computation schedule 
incorporated into the proposed final rule 
differs from the ITCTLA's proposal in 
two respects. First, in the schedule in the 
proposed final rule, the bond amount is 
linked to sales of the product at issue 
and licensing royalties from the asserted 
intellectual property right instead of 
sales alone. Second, the schedule in the 
proposed final rule does not mandate 
adherence to the schedule in cases in 
which the schedule would not be 
appropriate.®® The proposed final rule 
provides that the appropriate bond in 
those cases will be determined on a 
case-by-case basis. The proposed rule 
also provides that the Commission will 
retain the option to require bonds in 
higher or lower amounts than prescribed 
under the schedule in exceptional cases 
where the criteria for the schedule are 
satisfied—that is. domestic sales have 
commenced and have not been de 
minimis, but the bond amount that 


The bond amounts imposed under the 
proposed schedule are substantially smaller in most 
cases then the bond amounts computed by the 10- 
to-lOO-percent-of-sales-and-royalties formula. The 
Commission does not believe, however, that this 
will increase the likelihood that complainants with 
vast-financial resources will abuse the temporary 
relief process or a temporary relief order. As several 
commentert have noted, the Commission’s adoption 
of cost and fee sanctions for abuse of process or 
abuse of discovery in section 337 proceedings, the 
cost of a reasonable temporary relief bond, the 
possibility of forfeiture, and possible civil actions 
by aggrieved respondents collectively provide a 
strong economic deterrent to such abuses—even by 
complainants with vast financial resources 
•• Unlike the interim rule 2ia24(e)(1)(v). 
paragraph (e) of proposed final rule 210.52 does not 
cite examples of cases in which computation of the 
bond on the basis of the new* schedule would not be 
appropriate. 


would be required under the schedule is 
clearly inadequate for some reason.®* 

Paragraph (f). Paragraph (f) of 
proposed final rule 210.52 is based on 
interim rule 210.24(e)(l)(vi), and directs 
the parties to adhere to the rules 
governing identification and submission 
of confidential business information if 
the motion for temporary relief contains 
such information. There is no difference 
between the interim rule and paragraph 
(f) of the proposed final rule. 

Section 210.53 

Proposed final rule 210.53 is based on 
interim rules 210.24(e](2] and (e)(3). 
Paragraph (a) of proposed final rule 
210.53 is identical to interim rule 
210.24(e)(2) and discusses the procedure 
for filing a motion for temporary relief 
after the complaint has been filed, but 
before the Commission has determined 
whether to institute an investigation in 
response to the compliant. Paragraph (b) 
of proposed final rule 210.53 is Identical 
to interim rule 210.24(e)(3) and prohibits 
the filing of a motion for temporary 
relief after an investigation has been 
instituted. 

As stated previously, the Omnibus 
Trade Act amendments to section 337 
created stringent statutory deadlines for 
the Commission to determine whether to 
grant a motion for temporary relief, i.e., 
90 days after institution in an ordinary 
investigation and 150 days after 
institution in a "more complicated” 
investigation.*® Because of the short 
time allotted and the fact that the 
deadlines are measured from the date 
an investigation is instituted, interim 
rule 210.24(e)(l)(i) provides that a 
motion for temporary relief must be filed 
with the complaint. Interim rule 
210.24(e)(2) permits the filing of a motion 
for temporary relief after the filing of a 
complaint only if certain conditions are 
met and the motion is filed before the 
Commission has determined whether to 


** An example of such a case would be one in 
which the following circumstances existed (1) The 
complainant is a giant multinational firm with vast 
financial resources: (2) the complainanfs licensing 
royalties and sales of the product at issue during the 
12*month period preceding the filing of the 
complaint amounted to $999,999: (3) the motion for 
temporary relief does not appear to be frivolous, but 
the compliant’s case is not particularly strong either: 
(4J the respondents are relatively small businesses 
with limited financial resources; and (5J the 
respondents expect to lose—and the complainant 
expects to gain—$400,000 in sales if a TF.O or TCD 
order is issued and remains in effect during the 
pendency of the investigation. In such a case, the 
$10,000 bond prescribed by the schedule would 
seem to be inadequate. The Commission thus would 
be iuatified. under the legislative history of the 
bonding provision, in requiring ■ more substantial 
bond in order to overcome in hesitation to grant 
temporary relief 

19 U.S.C 1337(e)(2). 
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institute an investigation in response to 
the complaint Interim rule 210L24(e)(2) 
also provides that ftling a motion for 
temporary relief after the filing of the 
complaint restarts the clock for 
computing the Commission's 
administrative deadline for determining 
whether to institute an investigation on 
the basis of the complaint Finally, 
interim rule 21(X24(e)(3) flatly prohibits 
the fihng of a motion for temporary 
relief after an investigation has begun. 

The ITCTLA objected to the aforesaid 
interim rules because they effectively 
require a complainant who did not seek 
temporary relief when the complaint 
was filed but decided after institution 
that there was a need for such relief to 
withdraw and re-file the complaint in 
order lo file a motion for temporary 
relief. The ITCTLA believes that this 
constitutes too extreme a procedure and 
that there may be instances in which a 
complainant should be permitted to file 
a postinstitution motion for temporary 
relief because of extraordinary. 
circumstances. The ITCTLA commented 
that a better balance of the interests of 
the parties and the Commission could be 
achieved by adopting the following 
procedure: (1) Requiring a showing of 
extrcKNtiinary changed drcumstances 
and due dihgence by the complainant as 
a precondition to the filing of a 
postinstitution motion for temporary 
relief; (2) requiring that the complainant 
waive the braefit of the 9Q-<lay or 150- 
day statutory deadline for the 
Commission to determine whether to 
grant the motion to the extent that the 
postinstitution filing of the motion would 
mean that the motion would have to be 
decided in less than 90 days in an 
ordinary investigation or less than 150 
days In a "more complicated** 
investigation; (3) authorizing the 
presiding ALJ to suspend the running of 
the clock on the deadline for the 
Commission's final determination on 
violation while the temporary relief 
issues are being adjudicated; and (4) 
requiring the complainant to waive any 
objection to that suspension. 

The Commission has not incorporated 
the rrCTLA's proposal in proposed final 
rule 2ia53. As the Commission 
explained in the preamble to the interim 
rules, the prohibition of postinstitution 
motions for temporary relief was 
adopted because a reduction of time for 
adjudicating the motion resulting from 
the complainant's delay in seeking 
temporary relief would be prejudicial lo 
the rights of the other parties (regardless 
of the reason for the delay) and could 
jeopardize the Commission's ability lo 


adjudicate the motion in a timely 
fashion.*^ 

The Commission lacks authority to 
suspend the statutory deadlines, and if 
the Commission were to permit 
postinstitution motions for temporary 
relief, it would be difficult for the 
Commission to carry out the procedures 
listed in the interim rule and still meet 
the statutory deadline. The Commission 
would have to review the motion to 
determine whether it was property filed. 
Because the respondents could be 
prejudiced, falr^ss would require that 
the respondents be permitted to file their 
arguments on whet^ the motion 
should be accepted despite the late 
filing. If the motion was accepted, the 
respondents would then need time to file 
their responses to the motion. The 
Commission does not see how it can 
carry out those steps, conduct an inter 
partes hearing on the merits of the 
motion, and render a final decision on 
the motion by the statutory deadline. 

The Commission notes al^ that it lacks 
the power to extend a temporary relief 
proceeding beyond the statutory 
deadline for deciding the motion for 
temporary relief, even if the complainant 
does not object For those reasons, the 
Commission has not modified the 
proposed final rules to incorporate the 
procedure outlined by the ITCTLA. 

Section 21054 

Proposed final rule 210.54 is based on 
interim rule 210.24(e)(4), which requires 
a complainant seeking temporary relief 
to serve nonconfidential copies of the 
complaint and motion for temporary 
relief on each proposed respondent 
before filing them with the Commission 
and to provide a certificate confirming 
the prefihng service. The preamble to 
the interim rule explained that this 
practice is necessary and appropriate 
because the time for responding to a 
motion for temporary relief is very short, 
and having advance notice of the 
allegations against them would enable 
the proposed respondents to consult an 
attorney prior to expiration of the period 
for filing responsive pleadings after 
institution. The Commission also 
expressed the hope that prefiiing service 
of the complaint and motion would 
reduce the number of requests for 
additional time to respond to the 
motion.** 

The lEMCA commented that a 
complainant should be required to 
provide proof of actual service of the 
prefihng service copies of the complaint 
and motion for temporary relief. The 


S3 FR 33048 (Aug. 2S, 1968). 

** Seu S3 FR 33049 (Aug. 28.1988). 


lEMCA asserted that unless each 
proposed respondent has the benefit of 
35 days to review the motion prior to 
institution of an Investigatton, they will 
be deprived of due process—and the 
ensuing temporary relief proceedings 
%vil] be unconstitutional—-4)ec8ute ^ the 
10 -day deadline for responding to t)>e 
complaint and motion after Institution. 
The lEMCA added that the 10-day 
deadline is particularly unfair for foreign 
respondents who may have to translate 
the complaint and motion for temporary 
relief in addition to retaining U.S. 
counsel. 

The lEMCA requested that the 
proposed final rule require complainants 
to provide prooC when the complaint 
and motion are filed, that the 
respondents have actually received the 
prefiling service copies of the complaint 
and motion. Instead of requiring 
certification that service had been 
initiated (e.g., that copies had been put 
in the mail). The IHMCA also suggested 
that if a complainant Is unable (after due 
diligence) to have the prefiling service 
copies delivered to the respondents 
before filing the complaint and motion 
for temporary relief with the 
Commission, the Commission should 
extend the deadline for filing a response 
to the complaint and motion. 

The short statutory deadline for the 
Commission lo deckle whether to grant 
a motion for temporary relief benefits 
the complainant and imposes a heavy 
burden on the respondents. For that 
reason, the Commission agrees with the 
lEMCA that the complainant should be 
required to ensure that copies of the 
complaint and motion for temporary 
relief are served on the proposed 
respondents and the appropriate 
embassies as soon as possible. The 
certificate of service must be filed 

with the motion for temporary relief 
should describe the manner in which 
service has been initiated, fai addition, 
proposed final rule 210.54 requires the 
complainant to file, within 10 calendar 
days after filing the complaint and 
motion for temporary relief, actual proof 
of service—or a serious attempt to make 
service—of the complaint and motion on 
each proposed respondent and embassy. 
If the requirements of proposed final 
rule 21054 are not satisfied, the 
Commission may extend its 35-day 
deadline for determining whether to 
institute an investigation and 
provisionally accept the motion for 
temporary relief. if a proposed 
respondent notifies the Commission that 
it did not receive the complaint and 
motion for temporary relief and the 
Commission subsequently determines 
that the complainant did not make a 
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serious attempt to serve the proposed 
respondent, the Commission may order 
the complainant to serve the proposed 
respondent and may restart, as of the 
date of such service, the SS^day period 
for determining whether to institute an 
investigation and provisionally accept 
the motion for temporary relief. 

Section 210.55 

Proposed final rule 210.55 is based on 
interim rule 210.24(e)(5]. which discusses 
redaction of confidential business 
information from the service copies of 
the complaint and motion for temporary 
relief. To deter and remedy abuse of the 
confidential designation by 
complainants in the preparation of the 
nonconfidential service copies of the 
complaint and motion for temporary 
relief, the proposed final rule contains a 
new paragraph (b). That paragraph 
provides for the filing and service of 
new nonconfidential copies of the 
complaint and motion and for restarting 
the 35-day period for determining 
whether to institute an investigation and 
provisionally accept the motion for 
temporary relief, when the redactions of 
allegedly confidential information are 
excessive. 

Potential complainants should note 
also that abuse of the confidential 
designation and the consequent over¬ 
redaction of confidential information 
from the service copies of a complaint 
and motion for temporary relief may be 
sanctionable under interim rule 210.5(b] 
and proposed final rule 210.4(b) 
depending on the facts. 

Section 210.56 

Proposed final rule 210.56 is based on 
interim rule 210.24(e)(6). and provides 
that each prefiling service copy of the 
complaint and motion for temporary 
relief shall be accompanied by a notice 
that which states the date the complaint 
and motion will be filed with the 
Commission and describes the process 
by which the Commission will 
determine whether to provisionally 
accept the motion and institute an 
investigation on the basis of the 
complaint 

The proposed final rule differs from 
the Interim rule in several respects. The 
rule has been divided into two 
para^phs. Paragraph (a) sets forth the 
required content of the notice. 

Paragraph (b) discusses the filing and 
service of a supplementary notice in the 
event that the complaint and motion for 
temporary relief are filed after the date 
specified in the original notice. 

In paragraph (b) concerning the 
required text of the original notice, the 
Commission has updated the telephone 
numbers that are listed for the Secretary 


and OUII. Also, every reference to parts 
210 and 211 of the Commission's rules 
which appeared in the interim rule has 
been replaced with a reference to part 
210 , since the proposed final versions of 
interim rules in part 211 have been 
merged into the proposed final version 
of part 210.®® Finally, the fact that 
various proposed final rules provide 
exceptions to the Commission's 35-day 
deadline for determining whether to 
institute an investigation and 
provisionally accept a motion for 
temporary relief is noted in the text set 
forth in proposed final rule 210.56. 

Section 210.57 

Proposed final rule 210.57 is based on 
interim rule 210.24(e)(7). which governs 
amendment of a motion for temporary 
relief before and after the Commission's 
determination on whether to institute an 
investigation based on the complaint 
and provisionally accept the temporary 
relief motion for further processing. 

Interim rule 210.24(e)(7) provides, 
among other things, that an amendment 
to a motion for temporary relief that 
expands the scope of the motion or 
changes the complainant's assertions on 
whether it should be required to post a 
bond must be served on the embassy in 
Washington. DC. of each foreign- 
respondent. The ITCTLA commented 
that serving an embassy with a copy of 
an amendment to the motion for 
temporary relief should be required only 
if the amendment adds a new 
respondent who is represented by the 
embassy in question. 

The Commission does not agree. The 
Commission's practice of serving 
embassies with copies of section 337 
complaints and motions for temporary 
relief was adopted partly because some 
foreign governments requested it. A 
foreign government with an interest in a 
particular section 337 investigation 
should have a complete copy of the 
complaint and the motion for temporary 
relief that form the basis for the 
preinslitution proceedings and any 
resulting investigation. The Commission 
sees no reason to adopt a final rule 
restricting service of an amendment to a 
motion for a temporary relief based on a 
complainant's or the Commission's 
perception of what would or would not 
be of interest to a particular foreign 
government. 

Interim rule 210.24(e)(7) also provides 
that the 35-day period for the 
Commission to determine whether to 
institute an investigation and 
pro\i8ionaIly accept the motion for 
temporary relief begins to run anew 


Sec. eg., proposed final rules 210 21(c) and 
210.71 through 210.79. 


from the date the complainant files an 
amendment to the motion, if the 
amendment expands the scope of the 
motion or changes the complainant's 
assertions on bonding. The ITCTLA 
commented that the proposed final rule 
should indicate who determines whether 
the scope of a motion for temporary 
relief has been expanded by an 
amendment to the motion in a way that 
warrants restarting the clock on the 
Commission's 35-day period. 

The Commission agrees. In the 
temporary relief cases conducted to 
date, the Commission has not had 
occasion to invoke that provision of 
interim rule 210.24(e)(7). Proposed final 
rule 210.57, however, states that the 
determination as to whether a particular 
amendment should restart the 
administrative clock will be made by the 
Commission. 

Interim rule 210.24(e)(7) prohibits 
amendment of a motion for temporary 
relief after an investigation has been 
instituted. This rule also generated 
adverse comment. The AIPLA 
commented that the prohibition on 
postinstitution amendments is 
unrealistic, because discovery or a 
response to the complaint may disclose 
information pertinent to the issue of 
temporary relief or bonding by the 
complainant. For that reason, the AIPLA 
suggested that postinstitution 
amendments to motions for temporary 
relief should not be flatly prohibited, but 
should be allowed or disallowed on a 
case-by-case basis after Commission 
consideration of such factors as (1) the 
ability of the complainant to have 
ascertained the information contained in 
the proposed amendment prior to filing 
the motion for temporary relief. (2) 
whether there was any concealment of 
information by the respondent(s). (3) the 
possibility of undue prejudice to the 
parties, and (4) the effect of the new 
matter (in the proposed amendment) on 
the ALJ's ability to dispose of the issues 
on the merits within the time provided 
under the rules. 

The Commission's view is that any 
substantive postinstitution amendment 
that would expand the scope of the 
temporary relief inquiry cannot be 
accommodated, because there is nut 
enough time to do so. Although the 
approach suggested by the AIPLA seems 
reasonable, it will take time for the 
Commission to make the prescribed 
determination. It cannot properly be 
made solely on the basis of the 
assertions in the complainant's motion 
to amend; the opposing parties must be 
given an opportunity to present their 
arguments, particularly on the issues of 
undue prejudice and possible 
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concealment of information. If leave to 
file the amendment is granted, the 
respondents will have to be given an 
opportunity to file a response to the 
amendment Given that the 
Commission's statutory deadline for 
determining whether to grant a motion 
for temporary relief is computed from 
the date the investigation is instituted, 
the additional activities involved in 
determining whether to allow a 
postinstitution amendment to the motion 
and in processing the amendment if it is 
permitted are almost certain to hinder 
the Commission's ability to comply with 
the statutory deadline. The Commission 
notes also that even if the complainant 
agreed to waive the deadline, ^ 
Commission could not do so without a 
change in the statute. 

Proposed final rule 210.57 accordingly 
retains the prohibition on postinstitution 
amendments to a motion for temporary 
relief. The rule clarifies that this 
prohibition applies to amendments that 
would expand the scope of a temporary 
relief inquiry, not those that would 
reduce the number of issues to be 
adjudicated. 

Section 210.56 

Proposed final rule 210.58 is based on 
interim rule 210J24(e)(8), which describes 
the manner in which the Commission 
will determine whether to provisionally 
accept a motion for temporary relief for 
further processing, and on interim rule 
210.24(e)(10), which states that a 
provisionally accepted motion for 
temporary relief will be assigned to an 
ALf for issuance of an ID. 

There are two minor differences 
between the interim rule emd the 
proposed final rule. The first difference 
is that the statement in interim rule 
210.24(e)(8) that the Commission's 
determination on whether to 
provisionally accept a motion for 
temporary relief and institute an 
investigation in response to the 
complaint will be made in 35 days has 
been changed in the proposed final rule 
to indicate that the 35>day deadline 
applies unless the clock is restarted 
pursuant to specified proposed final 
rules or "exceptional circumstances" 
preclude adherence to the deadline, as 
provided in proposed final rule 2iai0. 
The second change pertains to the 
sentence concerning referral of the 
motion to an ALf for an ID. As the 
ITCTLA pointed out in its comments, the 
customary practice is for a complaint 
and motion for temporary relief to be 
forwarded to the chief AL) for 
assignment to a presiding ALj. Proposed 
final rule 210.58 has been drafted to 
reflect that fact. 


Section 210.59 

Proposed final rule 210.59 is based on 
interim rule 210.24(e)(9). which lists the 
format, mandatory content, and 
deadline for filing a response to a 
motion for temporary relief. The 
proposed final rule differs from the 
interim rule in the manner described 
below. 

1. Since this rule is rather long, the 
Commission has divided H into three 
paragraphs. Paragraph (a) provides 
deadlines for responding to a motion for 
temporary relief in an ordinary 
investigation and in a "more 
complicated" investigation. Paragraph 

(b) outlines the required content of 
response. Paragraph (c) provides that 
each response to die motion for 
temporary rebef must be accompanied 
by a response to the complaint and 
notice of investigation. 

2 . Since interim rule 210.24(e)(9) 
contains no reference to the possible 
inclusion of confidential business 
information in a response to a motion 
for temporary relief^ the first sentence in 
paragraph (b) contains a citation to 
proposed final rule Zias to remind 
complainants that if a response to a 
motion for temporary relief or a 
response to the complaint and notice of 
investigation contains confidential 
business information, that information 
should be identified and submitted in 
accordance with proposed final rule 
210.5(a), Commission rules 201.6 (a) and 

(c) , and any protective order issued by 
the presiding AL). 

3. The next-to-tbe-last sentence in 
paragraph (b) requires each response to 
addrtros to the extent possible, the 
complainant's assertions on bonding as 
a prerequisite to temporary relief and 
the amount of the bond. 

4. Since the Commission has omitted 
from proposed final rule 2ia52 a 
recitation of the four factors the 
Commission considers in determining 
whether to grant a motion for temporary 
relief, item (2) in paragraph (b) of 
proposed final rule 210.59 is written in a 
corresponding manner. 

5. In item (3) of paragraph (b) of the 
proposed final rul^ the interim rule 
requirement that the respondent pnrvnde 
a memorandum of points and ao^orities 
in opposition to the motion for 
temporary relief has been changed in 
the proposed final rule to require the 
filing of a memorandum in support of the 
respondent's response to the motion. A 
respondent may not wish to oppose 
every aspect of the motion, and there 
may even be cases in which a 
respondent chooses not to oppose the 
granting of temporary relief (e.g., for 
financial reasons). 


Interim rule 210.24(e)(11) and 
proposed final rule 210.60 allow the 
Commission or the presiding AL) to 
designate an investigation "more 
complicated" because of complexities 
arising in the adjudication of a motion 
for temporary relief. The lEMCA 
commented that in cases where an 
investigation is designated "more 
complicated" after the 10-day deadline 
for filing a response to a motion for 
temporary relief, the respondents should 
be permitted as a matter of right to file a 
supplemental response to the motion 
within two weeks after the date of 
designation, in order to ensure that 
respondent have additional time to 
investigate the complainant's aOegations 
and to prepare any additional 
afiirmative defenses. The lEMCA added 
that any new information developed 
during the additional time could be used 
to amend the respondent's earlier 
pleading. The Commission has not 
drafted proposed final rule 210.59 to give 
respondents the right to file 
supplemental responses in the manner 
proposed by the lEMCA. Furthermore, 
the grant or denial of leave to file a 
supplemental submission while the 
investigation is before the AL) is a 
matter of discretion for the AL) under 
interim rule 21023 and proposed final 
rule 2iai4(d). 

The Commission thinks that it should 
be left to the discretion of the presiding 
AL] to decide whether a respondent 
should be permitted to file supplemental 
pleadings if an investigation is 
designated "more complicated" after the 
10 -day deadline for respondents to 
respond to the complaint and motion for 
temporary relief. The Commission also 
thinks, however, that it may be 
appropriate for the rules to allow 
respondents more than 10 days to 
respond to the complaint and motion for 
temporary relief if the investigation is 
designated "more complicated" by the 
Commission when It provisionally 
accepts the motion or by the presiding 
ALJ prior to expiration of the customary 
lO-day period for responding to the 
complaint and motion for temporary 
relief. For that reason, the Commission 
has drafted proposed final rule 210.59(a) 
to provide that unless otherwise 
ordered by the presiding ALJ. a response 
to a motkm for temporary relief in an 
ordinary investigation is due 10 days 
after service of the motion by the 
Commission pursuant to proposed final 
rule 210.11, and in a "more complicated" 
investigation the response shall be due 
within 20 days after service. 
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Section 210^ 

Proposed final rule 210.60 is bused on 
interim nile 210.24(e)(ll), wbich permits 
the Commission or the ALJ (on behalf of 
the Commission) to designate Ae 
temporary relief phase of an 
investigation ‘*more complicated'* based 
on the complexity of the issues and the 
need for additional time to adjudicate a 
motion for temporary relief. 

The lEMCA suggested that in cases in 
which the Commission does not 
designate an investigahon "more 
complicated" when it determines to 
provisionally accept a motion for 
temporary relief the AL] be required to 
determine as soon as possible— 
preferably before the investigation is 
instituted—whether that designation is 
warranted for adjudication of the 
motion for temporary relief. 

The Commission thinks it would be 
inappropriate to add such requirements 
to proposed final ode 210.60. The Chief 
ALl designates a presiding AL] only 
after an investigatioahas been 
instituted. Furthermore, there may be 
instances in which the presiding ALJ 
may wish to see the responses to the 
motions for temporary relief before 
making a determination on whether the 
temporary relief proceedings should be 
declared "more complicated." 

Although the Commission does not 
favor adoption of the provision 
suggested by the lEMCA. interested 
persons should be aware that the fact 
that the Commission does not designate 
an investigation "more complicated" 
when it determines to provisionally 
accept the motion for temporary relief 
should not inhibit the presiding AL) from 
doing so where such a designation is 
appropriate in his or her opinion. The 
propriety of ordering the designation 
should be consider^ by the ALJ as 
early as possible in the proceeding. 

The f^CA’s second suggestion was 
that the proposed final rule should 
specify a standard for designation the 
lemporaiy relief proceedings of an 
investigation as "more complicated." 

The lEMCA noted that the legislative 
history of the statutory provisions 
governing motions for temporary relief 
offers specific guidelines for determining 
which cases should receive that 
designation, and that the Commission 
should use those guidelines as 
examples—to the proposed final rule— 
of cases for which a "more complicated" 
designation would (dearly be 
appropriatei®^ 


• The relevant text appears in Senator 

colloquy from the Congretaioaal 
whloh reads in pertinent part as follows: 
I that the new |90^uy| deadline (for 

or ermining wHethwto grant a motion for 


The Commission does not agree with 
the lEMCA's recommendation that the 
standard for designating a temporary 
relief proceeding "more complicated" 
should incorporate the "necessary to 
assure adequate presentation of 
evidence by all the parties" standard. It 
is likely that some respondents are of 
the opinion that 90 days is never long 
enough to "assure adequate 
presentation of the evidence." 
Incorporating that standard wwl) thus 
create a bias and rationale for declaring 
almost ail cases "more complicated." 

The Commission also does not think it 
appropriate to adopt a rule articulating 
the presumptions proposed by the 
lEMCA. The question of whether a 
particular type of intellectual property 
right is "complex" or "relatively 
straight-forward" is often a difficult one, 
and articulating an objective standard 
that can be codified in a Commission 
rule and applied by all parties would not 
be easy. Furthermore, there may be 
cases involving unquestionably complex 
patent claims that can be adjudicated in 
90 days—particularly if unusually able 
counsel are involved or adjudication of 
the motion for temporary relief involves 
substantially fewer patent claims, 
respondents, or affirmative defenses 
than the ccmiplaint. Conversely, there 
also may be instances in which a 
seemingly "straightforward" patent or 
copyri^t cases "blows up" and is 
designated "more complicated" because 
of unforeseen procedural problems or 
novel issues of law or policy. For those 
reasons, the Commission thinks that the 
appropriateness of applying the "more 
complicated" designation to temporary 
relief proceedings should be made on a 
case-l^-case basis. 

Accordingly, the only difference 
between the interim rule and proposed 
final rule 210.60 is that the last two 
sentences of the proposed final rule 
indicate that a "more complicated" 
designation may be conferred by the 
Commission or the presiding ALJ on the 
basis of the complexity of the issues 
raised in the moHon for temporary relief 
or the responses thereto—or for other 
good cause. 


temporary relief) ie • IlgtU one and that the iosue of 
infringeiDeiit of intellecttaal property nghtt can be a 
complicated matter. I went to make it ciaar |that| 
the iTG con ulHite the 00 day exteneion in 
complicatad ceaee when neceoeery to emiure 
adequate preeentetion of evidenca by ell pertiee on 
whether a TBO thould or thouki not be ieeued. 

While 1 can imagine patent or other intellectual 
property caset that would warrant the extra 60 
days. I am aware of caeee that would not. such at a 
comm involving the piracy of ■ copyrighted obaracter 
depiction like Gremltne or Mich^ Mcmee or a 
rei^vely otraight-forward patent caoe. 

134 Cong^ Rec. .^10304 (fuly 21.19S7) Statement of 
Sen Lavtenberg. 


Section 210.61 

Proposed final rule 210.61 is based on 
interim rule 210.24{e)|12) and addresses 
discovery and cmmpulsory process in 
temporary relief proceedings. 

The lEMCA voiced three criticisms of 
the interim rule: (1) It can be interpreted 
as permitting the ALJ to restrict the 
subject matter of discovery because of 
time constraints for concluding the 
temporary relief proceeding; (2) it also 
appears improperly to limit the ALJ’s 
authority to compel discovery to specific 
issues rather than all issues that 
Congress intended for the Commission 
to consider in determining whether to 
grant temporary relief; and (3) such 
restrictions are inconsistent with federal 
court practice (which is to serve as a 
model for the Commission's temporary 
relief adjudications under section 337) 
and with the Commission's interim rule 
210.36(b) governing discovery in section 
337 investigations. 

The Commission finds merit in the 
lEMCA's concerns about possible 
misinterpretations of interim rule 
210.24(cJ(12) because of its ambiguous 
wording. In drafting the interim ^e, the 
Commission's intent was expressly to 
authorize a presiding ALj to limit the 
timing and circumstances of discovery 
because of the stringent administrative 
and statutory deadlines for determining 
whether to grant a motion for temporary 
relief. The Commission did not intend to 
create the impression that the specific 
subject matter of temporary relief 
discovery should be limited because of 
time constraints, nor did the 
Commission mean to limit the matters 
about which the ALJ is authorized to 
compel discovery. 

Proposed final rule 210.61 states that 
the presiding ALJ shall have the 
authority to compel discovery with 
respect to any matter relevant to the 
motion for temporary relief and the 
responses thereto, including the Issues 
of appropriate remedy, the public 
interest, and bonding by the 
respondents. Proposed final rule 210.61 
also states that the presiding ALJ will 
set all deadlines for discovery. 

Section 210.62 

Proposed final rule 210.02 is derived 
from interim rule 2ia24(e)(ia) and 
pertains to the evidentiary hearing that 
may be cxmdticled fn (mnnection with a 
motion for temporary relief 

Some of the public comments focused 
on this rule's identification of the 
circumstances in which an evidentiary 
hearing would or would not be required 
for adjudicating a motion for temporary 
relief The ITCTLA. for example, had 
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problems with the interim rule*8 
identification of the circumstances in 
which a hearing would not be required. 
The nrCTLA commented that the 
implication that a summary 
determination granted in favor of a 
respondent necessitates denial of 
complainant’s motion for temporary 
relief is inappropriate because it 
introduces the standard of the existence 
of a genuine issue of material fact, 
which may not be necessarily be the 
standard for ruling on a motion for 
temporary relief.®^ The ITCTLA also 
criticized interim rule 210.24(e](ia) 
because it does not acknowledge that a 
motion for temporary relief may be 
granted without a hearing when the 
respondent against whom such relief is 
requested has defaulted and the 
complainant wishes to waive the 
hearing. 

In view of these perceived 
deficiencies, the ITCTLA suggested that 
the question of whether a hearing is 
necessary for the adjudication of a 
motion for temporary relief in a 
particular case should be left to the 
presiding AL] and that the proposed 
final rule should provide that a motion 
for temporary relief may be ruled upon 
without a hearing by the ALJ. 

The lEMCA was critical of interim 
rule 210.24(e)(13) because it enumerates 
circumstances in which a hearing is not 
required, but does not explicitly state 
that a hearing is required in all other 
circumstances. To avoid any uncertainty 
about whether a hearing is necessary in 
a given case and to be consistent with 
Congressional intent, the lEMCA 
requested that the Commission draft the 
proposed final rule to state that no 
motion for temporary relief may be 
granted without an inter partes hearing 
in accordance with the procedures 
established in the APA. 

The Commission thinks that the 
criticisms of interim rule 210.24(e)(13) 
have some merit.®® Instead of drafting 


•• The ITCTLA noted alto that the tummary 
determination provision of interim rule 210.24(e}t13) 
can be interpreted as permitting the AL| to grant a 
respondent's motion for summary determination 
without a hearing, but not permitting the ALJ to 
dispoae of a complainant's motion for summary 
determination in the same fashion. 

** For example, the standard for granting a 
motion for summary determination (in a 
respondent's favor or in the complainant's favor) 
may dispose of questions of law related to the issue 
of likelihood of success on the merits and whether 
there is reason to believe that section 337 has been 
violated, but would not be the proper standard for 
disposing of the issue of the effect that granting the 
motion for temporary relief would have on the 
public interest. There also may be cates in which a 
respondent's default obviates the need for an 
evidentiary heanng on temporary relief as to that 
respondent. 


proposed final rule 210.62 in the ways 
suggested by the ITCTLA or the lEMCA. 
however, the Commission has decided 
not to attempt to delineate the 
circumstances in which an evidentiary 
hearing would or would not be required. 
Proposed final rule 210.62 simply states 
that an opportunity for an evidentiary 
hearing will be provided in every 
temporary relief proceeding. This 
language corresponds to the language of 
section 337 regarding APA notice and 
hearing requirements for TEO 
determinations.®^ This language also 
will give the parties the discretion to 
waive a hearing if the circumstances in 
a particular case make a hearing 
unnecessary. 

The second aspect of interim rule 
210.24(e)(13) that generated adverse 
public comment concerns the 
procedures to be followed at an 
evidentiary hearing on temporary relief. 
Interim rule 210.24(e)(13) does not 
discuss specific procedures; it states 
that ’‘(i]f a hearing is conducted, the 
precise form and scope of the hearing 
are left to the discretion of the 
administrative law judge." The lEMCA 
commented that the hearing procedures 
should not be left completely to the 
presiding ALJ’s discretion. The lEMCA 
pointed out that the legislative history of 
the Omnibus Trade Act specifically 
states that the Commission must hold 
"an inter partes hearing as required by 
the (APAJ," and that the APA describes 
specific procedures to be applied in 
evidentiary hearings.®® For those 
reasons, the lEMCA urged the 
Commission to draft the proposed final 
rule to include a provision on 
procedures that corresponds to the APA. 

The Commission does not find it 
necessary to refer to APA hearing 
procedures in proposed final rule 210.62, 
because the Commission already has a 
rule that refers to such procedures, viz., 
interim rule 210.41(d). [**General 
provisions for hearings*' and proposed 
final rule 210.36(d]. The Commission 
believes that the results desired by the 
lEMCA have been achieved by the 


The statutory language concerning APA notice 
and hearing requirements expressly covers 
determinations under section 337(e). but does not 
mention determinations under section 337(f). See 19 
U.S.C 1337(c). The omission of any reference to 
section 337(f) may be an oversighL however, 
because the statute provides that all legal and 
equitable defenses may be presented in all cases, 
and an evidentiary hearing would be an important 
method of doing this in a case involving a request 
for a TCD order, as well as one in which the 
complainant is seeking a TEO. 

** See 5 U.S.C. 566(d), which reads as follows: 

A party is entitled to present his case or defense 
by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross examination as 
may be required for a full and true disclosure of the 
facts. 


Commission's drafting of proposed final 
rule 210.62 to indicate that, if a hearing 
is conducted on a motion for temporary 
relief, the relevant provisions of 
proposed final rule 210.36 will apply. 

The final aspect of interim rule 
210.24(e)(13) that generated adverse 
public comment is the recitation of 
issues to be addressed at an evidentiary 
hearing on temporary relief. The lEMC.X 
commented that the recitation is 
incomplete and confusing because it 
does not correspond to the list of factors 
that the motion and the responses 
thereto are required to address pursuant 
to interim rules 210.24(e)(1) and 
210.24(e)(9). 

The lEMCA also objected to the 
current provision of interim rule 
210.24(e)(13) which gives the presiding 
AL) the option, but does not require him, 
to take evidence and to make findings 
on the issues of remedy, the public 
interest, and bonding by the 
respondents under sections 337 (e)(1). 
(f)(1), and (j)(3) of the Tariff Act. The 
l^CA argued that since the resolution 
of those issues is a prerequisite to the 
issuance of temporary relief, proposed 
final rule 210.62(b). which replaces 
interim rule 210.24(e)(13), should permit 
the parties to address those issues at the 
evidentiary hearing on temporary relief. 

The Commission concurs with the 
lEMCA's assessment of the current 
description in interim rule 210.24(e)(13) 
of the issues that must be addressed at 
an evidentiary hearing on temporary 
relief. Proposed final rule 210.62 
therefore does not contain similar 
provisions. Since proposed final rule 

210.62 provides that an opportunity for 
an evidentiary hearing will be provided 
with respect to "every motion for 
temporary relief," the Commission does 
not think it necessary to outline the 
mandatory issues involved. The 
Commission does not agree, however, 
with the lEMCA's position that the ALJ 
should be required to address the issues 
of remedy, the public interest, and 
bonding by the respondents at the 
hearing. 

Section 210.63 

Proposed final rule 210.63 is based on 
interim rule 210.24(e)(14), which 
provides that the ALJ shall determine 
whether and, if so, to what extent the 
parties will be permitted to submit briefs 
and proposed findings of fact and 
conclusions of law to the ALJ in 
connection with the adjudication of a 
motion for temporary relief. There are 
editorial changes but no substantive 
differences between proposed final rule 

210.63 and the interim rule. 
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Section 2ia64 

! Proposed final rule 210.64 is based on 
interrairufe 2ia.2*l(e)(T5), which 
providfes that there will be no 
I interlocutory appeals of an ALJ’s ruling 
* ott any matter related to the grant or 
I denial of a motion for temporary relief. 

I Interim role 210.24(e)(15) also states that 
I the right of Commission review of such 
I matters after issuance of a temporary 
I relief ID is liinited to the issues outlined 
elsewhere in the Interim rules goveming^ 
j temporary relief. 

I The ITCTLA questioned the 
I eppropriateness of precluding all 
' in'.erlocutoiy appeals of matters 
connected with the ALJ*s adjudication of 
a motion for temporary relief, as certain 
matters decided in connection with 
i temporary relief may affect the 
^ subsequent proceedings on permanent 
> relief. The ITCTLA went on. to say that it 
was unclear what prejudice would result 
from an interlocutory appeal filed during 
B the temporary relief proceedings since 
B the pen^tency of such an appeal vtfould 
I not stay the investigalion. 

[ The Comirasaion believes that the 
I prohibitioa on interlocutory appeals 
j from temporary relief proceedings 
should be retained. Congressionaliy 
mandated procedural requireinenis.(i.e.. 
an opporUiaity for an. inter partes 
hearing prior to the issuance of a TEO| 
and the stringent statutory doadlines for 

I determining whether to grant a motion 
for lem^racy relief make it 
impracticable for the parlies and the 
Commission and its staff to be involved 
in an interlocutory appeal concurrenliy 
with temporal' relief proceedings. The 
CofT;missioB notes also that any issue 
decided by an AL} which is has an 
impact on the permanent celi^ 
proceedingfl may be the basis for an 
iuterlocutory appeal during the 
permaaeni relief proceedings or may 
provide grounds for Commission review 
of the permanent relief ID under interim 
> rule 210.54(a)(l)(iik (See also proposed 
nnal rule 210^24 conceming interlocutory 
appeals and proposed final role 210.46 
_ concerning peiitlona for reviow of IDs on 
permanent relief).. 

The only difference between interim 
rule 210.24(e)(15l ^d prr^posed final rule 
210.64 is that the Commission has 
omitted any discussion of restrictions on 
Commission review of issues decided in 
- B temporary relief ID feom the proposed 
I iinal rule. The Commission believes this 
omission is appropriate because that 
formation appears elsewhere (in the 
provisions concerning Commission 
“ action on. a temporary relief ID) and is 
Bol relevant to the matter of 
■nliTlocutory appeals. 


Section 216.65 

Proposed final rule 210:65 is based on 
interim rale 210.24(e)(16) and discusses 
the point at which an ALJ is to certify 
the record of a temporary relief 
proceeding to the Commission. The 
interim rule indicates that the ALJ 
should certify the record to the 
Commission before issuing the 
temporary relief ID, if feasible. 

The rrCTLA commented that it is 
inappropriate for the interim rule to 
require or even to suggest that the AL} 
certify the evidentiary record to the 
Commissioa before Usuance of the 
temporary relief ID. In the ITCTLA's 
opinion. Commission receipt of the 
record without the Q) undermines the 
role and authority ef the ALJ and 
creates ambiguity with respect to the 
identity of the decisioaHnaker and the 
basis for the decision. Furthermore, 
because interim rule 210.24(e)(17) 
currently provides that the Commission 
will not review and modii^ or vacate a 
. temporary relief ID solely on the basis of 
errors of fact, the FTCTLA questioned 
why the Commission should receive the 
record before the ID. * 

The Commission notes that the 
advance certification provision was 
proposed as one means of commencing 
temporary relief decisionmaking at the 
Commission level prior to the issuance 
of the ID. Such a headstart was thought 
to be necessary because of the short 
amount of time allotted for the 
Commission to decide whether to adopt 
the ID prior to the statutory deadline 
issuing a final determination on the 
motion for temporary relief. The plan 
was that the Commission could start 
reviewing the evidence and considering 
the issues before the start of the 2(hday 
or 30*day period for disposing of the 
temporary rcKef ED. 

Since the ALJ has Very little time to 
write the ID and must include specific 
citations to the record pursuant to 
interim rule 210.53(d) (and proposed 
final rule 210.42(d)i, the Commission 
now questions whether it will ever be 
feasible for the ALJs to send the record 
up to the Commission before issuing the 
ID. The Commission notes also that 
under Interim rule 210.53(g] [and 
proposed final rule 210.42t^). the AL] 
may reopen the record to receive 
additional evidence at any time prior 
filing the 10. The Commission thus has 
not included the advance certification 
requirement in proposed final rule 
210.65. 

Section 2ia.66 

Proposed final rule 210.66 is based on 
interim rule 210.24(6)f 17). which governs 


on temporary relief and Commission 
action thereon. 

Paragraph (a/. Paragraph (a) of 
proposed final rule 210i66 is based on 
interim rule 210.24(e)(17](i), which lists 
the deadlines for issuance of a 
temporary relief ID. as well as the 
mandatory and optional contents of 
such an ID. 

Paragraph (a) of proposed final rule 
210.66 differs feom the interim rule in the 
following mannen 

L Paragraph (a) of the proposed final 
rule states that the temporary relief ID 
will be issued **on or before" (instead of 
*‘on**) the 70th day after publication of 
the notice of Investigation in an ordinary 
investigation or "on or before" the 120th 
(fey after such publication in a "more 
complicated" investigation. 

2 . Paragraph (a) of the proposed final 
rule also indicates that if the 70th er 
120th day is a Saturday, Sunday, or 
Federal holiday, the temporary relief ID 
must be filed by 12 noon on the next 
bosiness day. This filing (ieacHine 
increases the likelihood that the Docket 
staff may be able to process the ID. 
distribute to it to the appropriate 
Commission offices, and make it 
available to the parties by the close of 
business on filing day. 

3. The interim rule's list of mandatory 
issues to be addressed in the ID is not 
includedin paragraph (a) of the 
proposed final rale. The proposed final 
rule simply states that the ID must 
address the issues listed in proposed 
final rules 210.61 and 210.62. 

Paragraph (bj- Paragraph (b) of 
proposed final rale 210.66 is derived 
from interim rule 210.24(e)ll7J(li], which 
imposes deadlines for the processing of 
a temporary relief ID. The differences 
between the Interim rule and the 
proposed final rule are enumerated 
below. 

1 . In paragraph (b) of proposed final 
rule 210.66, the Commission has 
corrected the statement of the effective 
date of an ID on temporary relief. 
Contrary to what the interim rule 
indicates, every ID on temporary relief 
does not become the Commission's 
determination within 30 days il no 
review is ordered. The 30-(iay deadline 
applies only la a "more complicated" 
case. In an ordinary investigation, the 
effective date of the ID is the 20th day 
after issuance. 

2 . Paragraph (b) of proposed final rule 
210.66 also provides that if the 20-day or 
30-day deadline for final Commission 
action on the temporary relief ID fails on 
a Saturday, Sunday, or Federal holiday, 
the effective date of the ID will be 
extended to the next business day. 
Paragraph (bj also states, however, that 
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if a temporary relief ID is issued before 
the 70-day or 120-day deadline, the 
Commission will not be held to a 20-day 
or 30-day deadline for determining what 
action to take on the ID., i.e., the 
Commission will be able to take the 
remainder of the statutory period for 
determining whether to grant temporary 
relief. 

3. The final difference between 
interim rule 210.24(e)(17)(ii) and 
paragraph (b) of proposed final rule 

210.66 is that paragraph (b) refers to the 
possible modification, reversal, or 
setting aside of the ID in whole or in 
part (instead of the possible 
modification or vacation of the ID). 

Paragraphs (cj and (e). Paragraph (c) 
of proposed final rule 210.66 is based on 
interim rule 210.24(e)[17)(ui), which 
discusses the subject matter, the page 
limits, and the filing deadlines for the 
parties' written comments concerning 
the temporary relief ID. Paragraph (e) of 
proposed final rule 210.66 is based on 
interim rule 210.24(e)(17)(v). which sets 
the page limits and filing deadlines for 
replies to written comments concerning 
the temporary relief ID. That interim 
rule also sets expedited service 
requirements for parties* original 
comments to facilitate timely filing of 
replies. 

Interim rule 210.24(e)(17](iii) permits 
parties to file comments concerning, 
inter alia, the absence of errors in a 
temporary relief ID. Given the short time 
available for parties to respond to other 
parties' comments, it is likely that the 
party who prevailed in the ID will want 
to devote its full time and attention to 
anticipating the adverse comments of 
the losing parties and formulating 
suitable responses. Paragraph (c) of 
proposed final rule 210.66 therefore does 
not provide for initial comments 
concerning the absence of errors in the 
ID. 

Paragraph (e)(1) of proposed final rule 

210.66 gives parties the right to reply to* 
each other’s comments on a temporary 
relief ID. Unlike the interim rule, 
however, paragraph (e)(1) has been 
worded to clarify that ea^ party to the 
investigation may file a reply to each set 
of comments on a temporary relief ID 
that were filed by other parties. 
Paragraph (e)(1) also states that in no 
case shall a pariy have less than two 
calendar days to file its reply comments. 

Another noteworthy difference 
between the interim rules and proposed 
final rule 210.66 is the prescribed page 
limits for parties* comments on the 
temporary relief ID. Interim rules 
210.24(e)(17)(iii) and (v) impose the same 
page limits for all comments, regardless 
of whether the temporary relief phase of 
the investigation has or has not been 


declared "more complicated." The 
Commission thinks that a greater 
number of pages should be permitted for 
initial and reply comments in "more 
complicated" investigations. Paragraph 
(c) of proposed final rule 210.66 
accor^n^y states that the limit for 
initial comments in "more complicated" 
investigations is 35 pages in an ordinary 
investigation and 45 pages in a "more 
complicated" investigation. Paragraph 
(e)(2) states that the page limit for reply 
comments is 20 pages in an ordinary 
investigation and 30 pages in a "more 
complicated" one. 

Another difference between the 
interim rules and proposed final rule 

210.66 pertains to the service of parties* 
initial comments on a temporary relief 
ID. Interim rule 210.24(e)(17)(v) refers to 
service of parties* initial conunents by 
"the fastest means available." 

Paragraph (c) of the proposed final rule 
requires that service be effected "by 
messenger, courier, express mail, or 
equivalent means." 

The lEMCA commented that the time 
allotted for parties to file comments on 
the ID and responses to each other's 
comments is too snort, and is 
particularly unfair to respondents 
located outside the United States. The 
Commission is not unsympathetic to 
respondents' plight, but believes that the 
deadlines cannot be extended unless the 
Commission reduces the period for the 
presiding AL] to issue a temporary relief 
ID or eliminates responses to the initial 
comments. The Commission believes 
that neither of these options is 
practicable or appropriate. 

Paragraph (e)(1) of proposed final rule 

210.66 corrects an inconsistency 
between interim rules 210.24(e)(17)(iii] 
and (v) which affects the deadlines for 
filing reply comments. Interim rule 
210.24(e)(17) (iii) provides that the 
deadline for filing comments on the 
temporary relief ID is measured from the 
date of service of the ID. while interim 
rule 210.24(e)(17)(v) provides that the 
deadline for reply comments is to be 
measured from the date of issuance of 
the ID. To resolve that inconsistency, 
paragraphs (c) and (e)(1) of proposed 
final rule 210.66 state ^at the deadlines 
for filing comments and reply comments 
are to be measured from the date of 
issuance of the ID. Saturdays, Sundays, 
and Federal holidays are to be included 
in the computation of filing periods— 
except that when the ID is issued on 
Friday, the filing deadlines are to be 
measured from the following Monday or 
from the first business day after such 
service if Monday is a Federal holiday. 
Also, if the last day of the filing period is 
a Saturday, Sunday, or Federal holiday, 
the filing deadline shall be extended to 


the next business day. Paragraph (e)(1) 
of proposed final rule 210.66 also 
provides, however, that in no case shall 
a party have less than two calendar 
days to file its reply comments. 

The Commission also has changed the 
substantive standards for parties* 
comments and Commission action on a 
temporary relief ID (i.e., modification, 
reversal, or setting aside of the ID). One 
of the most controversial aspects of 
interim rules 210.24(e)(17) (ii) and (iii) is 
that they do not provide for the 
submission of comments requesting 
modification or reversal of an ID based 
on an alleged error of fact. In fact, 
interim rule 210.24(e)(17)(ii) slates that 
"(njo review of a (temporary relief ID] 
will be ordered on the basis of alleged 
errors of fact." The Commission adopted 
this restriction as a means of meeting 
the statutory deadlines for determining 
whether to grant a motion for temporary 
relief by reducing the number of 
requests by parties for modification or 
revocation of temporary relief IDs. Prior 
to the adoption of the interim rules, the 
lEMCA argued that the Commission's 
decision to adopt a rule that would 
disallow revocation or modification of a 
temporary relief ID solely on the basis of 
alleged errors of fact would constitute 
an unlawful delegation of factfindin;: 
responsibility to the AL) and would 
effectively preclude any review of 
bonding and public interest matters. The 
Commission rejected that argument, 
noting among other things that the 
stringent statutory deadlines and the 
requirement of an inter parties hearing 
on a motion for temporary relief made it 
necessary for the commission to Impose 
limits on the availability of Commission 
review of a temporary relief ID. The 
Commission also attempted, however, to 
draft interim rule 210.24(e)(17)(iii) in a 
manner that would permit re^dew of the 
largely factual bonding and public 
interest matters.** Following publication 
of interim rules, the lEMCA reasserted 
its previous objections. 

After further consideration of the 
propriety of restricting adverse 
Commission action on temporary relief 
IDs due to errors of law and policy 
matters, the Commission has not drafted 
paragraph (c) of proposed final rule 

210.66 to prohibit modification or 
reversal of a temporary relief ID on the 
basis of alleged errors of fact Paragraph 
(c) indicates that the Commission may 
modify, reverse, or set aside a 
temporary relief ID if the Commission 
finds that a statement of material fact is 
clearly erroneous (or that the ID 
contains an error of law, or that there is 


•• 53 FR 4S125-26 (Dec. 8.1900). 
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a policy matter warranting discussion 
by the Commission). The Commission 
drafted the proposed final rule in this 
matter for the following reasons: Some 
questions of law that may be decided in 
a temporary relief ID in connection with 
likelihood of success on the merits and 
whether there is reason to believe that 
section 337 has been violated are 
questions of law to be determined on the 
facts.*®® Interim rules 210.24(e)(17) (ii) 
and (iii) as currently written would 
precludie review of such issues. Other 
aspects of the Commission's temporary 
relief analysis are purely factual and 
cannot properly be considered matters 
of policy that would be reviewable 
under the interim rules.*®* Paragraph (c) 
of proposed final rule 210.66 accordingly 
provides that Commission modification, 
reversal, or setting aside of a temporary 
relief ID in whole or part may be 
ordered if there is a material fact is 
clearly erroneous, the ID contains an 
error of law, or the ID involves a matter 
of Commission policy which the 
Commission feels it necessary or 
appropriate to address. 

Paragraph (d). Paragraph (d) of 
propos^ final rule 210.66 is based on 
interim rule 210.24(e)(17)(iv). which 
states that other agencies will be served 
with copies of the temporary relief ID 
and will have 70 days to file comments 
on the ID. The differences between the 
interim rule and the proposed final rule 
are essentially editorial. Among other 
things, the proposed final rule clarifies 
that the term "other agencies" means 
those listed In proposed final rule 
210.50(a)(2). 

Following publication of the interim 
nile, the ITCrLA commented that a 10- 
day deadline for agency comments may 
not be feasible in most cases for a 
number of reasons. The ITCTLA noted 
that (1) the Commission only has 20 
days to act in an ordinary case, (2) the 
noriconfidentlal version of the ID cannot 
be prepared without input from the 
parties, and (3) input from the parties on 
the issue of confidentiality may be 
delayed to a certain extent because the 
parties* lime and attention will be 
consumed by the preparation of 
^rnments concerning the ID that must 
oc filed ivithin a very short time. 

^ question of whether a particular 

j* wt dalm la invalid for obviousness under 35 
^ United Stales 

, ‘^nade Commission. SOB F.2d 1471. 

1460 (Fed. Or. 1906}. 

Su^ matten would indude the questions of 
or the public interest 

relief 


oe Harmed if the motion for lempora 
granted and any findings of fact by th 
j^****«* of remedy, the public interest an 
reapondents under sections 
(n(l).and(|K3). 


The Commission acknowledges that a 
10-day filing deadline for agency 
comments may be problematic for the 
reasons stated by the ITCTLA. The 
Commission does not think it necessary 
to change the prescribed deadline, 
however. Comments from other agencies 
concerning IDs in section 337 
investigations are very rare. 

Morever. if another agency has an 
interest in a particular Investigation, 
that agency is likely to formally 
intervene or to participate like a party at 
various stages of the proceeding.*®* If a 
nonparty agency wishes to comment on 
a temporary relief ID but cannot comply 
with the 10-day deadline, the 
Commissoin can waive or extend the 
deadline, extend its own deadline for 
determining whether to adopt the ID. or 
designate the investigation "more 
complicated" (depending on the 
circumstances). 

Paragraph (f). Paragraph (f) of 
proposed final rule 210.66 is based on 
interim rule 210.24(e)(17)) (vi). and 
discusses final Commission action on a 
temporary relief ID. Unlike the interim 
rule, paragraph (f) of the proposed final 
rule states that the Commission will 
issue Federal Register notice 
announcing whether it has adopted the 
ID. Paragraph (f) also uses slightly 
different terminology to describe 
possible adverse Commission action on 
the ID—i.e., the words "modify, reverse, 
or set aside" are used in place of 
"modify or vacate." The changed 
terminology makes paragraph (f) 
consistent with other proposed rules on 
that subject. The final difference 
between interim rule 210.24(e)(17)(vi) 
and paragraph (f) of the proposed final 
rule is that paragraph (f) refers to the 
possibility that a bond may be required 
as a prerequisite to the issuance of 
"temporary relief instead of "a 
temporary exclusion order." 

Section 210.67 

Proposed final rule 210.67 is based on 
interim rule 210.24(e)(18). which 
describes the manner in which the 
issues of remedy, the public interest, 
and bonding by the respondents will be 
decided pursuant to sections 337 (e). (f). 
and (I) of the Tarriff Act. The only 
differences between interim rule 


See e.g.. Ifiv. No. 337-TA-82, Certain 
f leadboxef and Papermaking Machine Forming 
Sections for the Continuous Production of Paper, 
and Components Thereof (the U5. Department of 
lustice filed wntten submission and appeared at 
Commission hearing to argue that no domestic 
industry had been injured and no remedy should be 
issued). See also Inv. No. 337-TA-143. Certain 
Amorphous Metal Alloys and Amorphous Metal 
Articles (the U.S. Customs Service participated in 
stages of exctusion order modification proceeding). 


210.24(e)(ld) and proposed final rule 
210.67 pertain to paragraph (b) of the 
proposed final rule. Specifically: 

1. The first sentence in interim rule 
210.24(e)(18)(ii) provides that the parties 
may file written comments on the issues 
of remedy, the public interest, and 
bonding. Paragraph (b) of proposed the 
final rule indicates that parties shall file 
such submissions. 

2. Paragraph (b) of the proposed final 
rule provides that parties to an 
investigation must file their written 
submissions on the issues of remedy, the 
public interest, and bonding by 
respondents on the 65th (instead of the 
60th) day after institution of the 
investigation in an ordinary case. It also 
states that such submissions are due on 
the noth (instead of the 105th) day after 
institution of the investigation in a 
"more complicated" investigation. 

3. Paragraph (b) of proposed final rule 
210.67 also states that interested persons 
may file comments on those issues on 
the same date as the parties. 

Section 210.68 

Proposed final rule 210.68 is based on 
interim rules 210.58(b)(3) through {b)(6). 
which govern the form and content of a 
complainant's temporary relief bond. 
There are only a few diffemce between 
the interim provisions and proposed 
final rule 210.68. Paragraph (a) of the 
proposed final rule discusses the kinds 
of bonds that are acceptable for the 
complainant to post in order to obtain 
temporary relief, while the 
corresponding interim rule (210.58(b)(3]) 
indicates that the complainant is only 
required to post a bond as a prerequisite 
to the issuance of a TEO. Item (2) of 
paragraph (a) indicates that the 
complainant may submit "Itjhe surety 
bond of an individual, a trust, an estate, 
a partnership, or a corporation. (A 
typographical error resulted in omission 
of the reference to a corporation in item 
(ii) of interim rule 210.58(b)(3).) Finally, 
paragraph (b) of the proposed final rule 
indicates that if the complainant fails to 
submit a bond within the prescribed 
period by the Commission, "temporary 
relief will not be issued. (The interim 
rule indicated that a TEO would not be 
granted.) 

Section 210.69 

Proposed final rule 210.69 is based on 
interim rules 210.58(b) (7) and (8). which 
describe the process by which the 
Commission approves (or disapproves) 
a temporary relief bond posted by a 
complainant. The only difference 
between the interim rules and the 
proposed final rule is that the proposed 
final rule refers to bonds that are 
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submitted as a prerequisite to temporary 
reliel. whereas the interim provisions 
refer to bonds posted to obtain a TEO. 
Paragraph (a) of the proposed final rule 
accordin^y states that if the bond 
submitled by the complainant is not 
approved by the Conunission, 
**temporaiy rclieT wQ] not be issued. 
Item (2) in paragraph (d) of proposed 
final rule 210.09 states that the 
Commission may revoke or vacate the 
aforesaid “temporary relief* on public 
interest grounds or for other reasons. 

Section 2ia70 

Proposed final rule 210.70 is based on 
interim rule 210.50(cl. which governs the 
possible forfeiture of a complainant's 
temporary relief bond. 

The If?gl8lative history of the Omnibus 
Trade Act amendments to section 337 
authorizing the Commission to require a 
complainant to post a bond as a 
prerequisite to the issuance of a TEO 
states that the Commission may require 
forfeiture of the bond to the U S. 
Treasury If the Commission determines, 
after issuing a TEO conditioned on a 
bond, that the respondents have not 
violated section 337.*** The aforesaid 
legislative history also indicates that the 
forfeiture is to be effected in the same 
way that respondents* section 337 bonds 
’’revert** to the U.S. Treasury when the 
Commission determines that imported 
articles permitted to enter the United 
Stales under a bond violated section 
337. 

Interim rule 210.50(c) oonceming 
forfeiture of temporary relief bon^ 
posted by oomplainantB is modeled 
iargc>ly on Cu8tom*8 regalatkms and 
procedures. In drafting the aforesaid 
interim rule, the Commission decided to 
adopt a policy of neither favoring nor 
disfavoring forfeitures. The preamble to 
this rule accordingly stated that 
forfeiture decisions would be made on a 
case-by-caae basis,*** 

Paragraphs fo) and (b). Paragraphs (a) 
and (b) of proposed final rule 210.70 are 
baaed on interim rules 2ia58(cKl) axxi 
(2). Interim rule 2ia56(cKl) doBcrfben 
the manner in which forfeiture inquiries 
begin and the issues the complainant 
must address In its written submission 
on whether forfeiture should be ordered. 
Interim rule 210.58(c)(2] provides for 
responses to the complainant's 
submission. 

Ihe lEMCA objected to the fact that 
there is no presumption in favor of 


Smw HSL a«p. Na 5?S al SSS; 134 Cons. Rec. 
tl2(H4 [Apt. 20, tSSSi: 133 Cons* lt«c. S109QS (My 21. 
1987). 

Sft 134 Coag. lUc. 133ColU. Rec 

S10365. 

See 53 nt 4^12? |Dec S. 1988). 


forfeiture embodied in the aforesaid 
interim rules. The lEMCA argued that 
the final rules should provide at least a 
rebuttable presunq^tion of forfeiture in 
order to incase the deterrent value of 
the bond. 

The lEMCA commented further that a 
presumption in favor of forfeiture also is 
necessary in order for the rules to 
allocate property the burdens of proof 
and persuasion in a bond forfeiture 
proceeding. In the lEMCA's opinion, the 
fact that the Commission adopted an 
interim policy and rules that neither 
favor nor disfavor forfeiture means that 
the Commission has opted, in effect, for 
no rule at all. since tbm are no 
guidelines to help the parties or the 
Commission in particular cases and no 
standards to confine the Commission's 
otherwise ’’unlimited and anguided" 
discretion. 

The AIPLA and the ITCTLA also 
found the interim rules ob}ectionable, 
but for different reasons. The AIPLA 
and the ITCTLA were dissatisfied 
because the rules provide for an 
automatic forfeiture inquiry in every 
case regardless of the facts, and bemuse 
the complainant must show cause, in 
effect why forfeiture should not be 
ordered. The commenters went on to 
say that abuse or improper motivation 
on the part of the complainant may not 
always merit Commission consideration 
in every case. And when there is no 
question in the minds of the respondents 
or the Commission investigative 
attorney of any abuse or Improper 
motivation by the complainant, an 
automatic forfeiture inquiry is a waste 
of the parties' and the Commission's 
time and resources. 

The AIPLA noted also that the Interim 
rule's requirement of an automatic 
forfeiture inquiry in every case 
regardless of the facts, provides an 
additional deterrent to the filing of good 
faith motions for TEOs. 

The AIPLA and the ITCTLA 
commented that a better approach 
would be for the rules to provide that 
forfeiture proceedings will be initiated 
only upon the filing of a motion by the 
Commission investigative attorney or a 
respondent The ITCTLA suggested a 
filing deadline of 10 days after the 
effective date of the fined Commission 
determination of no violation. 

The Commission notes that the 
possibility that improper motivation by 
the complainant niight not be an issue in 
every forfeiture case is one reason that 
the interim rule does not contain a 
presumption in favor of forfeiture. The 
Commission notes also that the need for 
a rule requiring automatic forfeiture 
proceedings as a deterrent to abuse of 


the temporary relief process will be less 
compellixtg if the Coounisaton nhiniatply 
adopts proposed final rule 2ia4(b) 
authorizing monetary sanctions for 
abuse of process. 

The next issue that generated adverse 
public comment relevant to interim rule 
210.56(cMl) was the recitation of taxXon 
the Conunissioo will consider in 
determining whether to order forfeiture. 
The lEMCA commented generally that 
these factors lack specificity, are 
unusable, and are of little real help in 
deciding forfeiture questions. At the 
very least, the lEMCA aigued, the final 
rules should provide examples of 
circumstances in which forfeiture is or Is 
not likely to be required The lEMCA 
went on to say. however, that the 
Commission should adopt a rule stating 
that in any case in which a complainant 
obtains a TEO. benefits fix>m it and 
ultimately loses its case on the merits, 
forfeiture will be required in the abseiK:e 
of extenuating circumstances (such as 
the change in a material legal 
precedent). 

The AIPLA and the ITCTLA also were 
dissatisfied with the forfeiture analysis 
prescribed in the interim rules. But 
unlike the lEMCA. which found the 
interim forfdture considerationt 
unsatisfactory in their entirety, the 
ITCTLA. and the AJPLA apparently had 
problems %vith only factor (ii). I.S.. 
whether the complainant's assertions 
with respect to the violation alleged as 
the basis for obtaining a TEO %vere 
substantially iustiried. taking into 
account the record of the investigation 
as a whole. As the preamble to interim 
rule 2ia58(c) acknowledged, the 
wording of factor (ii) was borrowed 
from the language (but not the purpose, 
intent, or application) of the Equal 
Access to Justice Act The AIPLA and 
the ITCTLA argued that instead of using 
the language of an inapposite statute for 
factor (ii). the Commission should use 
the standard of conduct articuiated in 
interim rule 2ia5(b) in determining 
whether a complainant's TEO bond 
should be forfeited. The arguments the 
AIPLA and the ITCTLA dted in favor of 
incorporating a rule 21(k5(b) standard 
into the bond forfeiture analysis under 
rule 21858 ivere the following: 

(1) Adoption of a single standard of 
conduct would eliminate the need to 
rationalize the differences between the 
two rules. 

(2) Since interim rule 210.5 is based on 
FRCP 11 and the legal standard of FRCP 
11 has been discus^ and htigated 
extensively in the federal courts, a well- 
developed body of law alreedy exists to 
which the parties and the O}inmission 
can look for guidance. 
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(3) Finally, by including forfeiture of 
complainant's bond among the sanctions 
for violating rule 210.5(b). the 
Commission would eliminate the need 
for potentially duplicative proceedings 
concerning bond forfeiture on the one 
hand and abuse of process sanction 
issues on the other. 

The Commission agrees with the 
commenters* recommendations in part 
and disagrees in part. The Commission 
does not agree with the lEMCA's 
position that the current list of forfeiture 
considerations is useless in its entirety. 
Factors (i) and (iii)—i.e.. the extent to 
which the Commission has determined 
that section 337 has not been violated, 
and whether forfeiture would be 
consistent with the legislative intent of 
the forfeiture authority (which is to 
provide a “disincentive" to the abuse of 
temporary relief by complainants) “— 
are based on the legislative history of 
the Omnibus Trade Act authorizing the 
Commission to require TEO bond 
forfeitures by complainants. Factor 

(iv) —i.e., whether forfeiture would be in 
the public interest—is appropriate 
because of Congressional intent that the 
public interest be paramount in the 
administration of section 337. Factor 

(v) —i,e.. any other legal, equitable, or 
policy considerations that are relevant 
to the issue of forfeiture—is appropriate 
because the Commission has had no 
experience with TEO bond forfeitures 
and there may be facts and 
circumstances in a particular case that 
would have a bearing on the propriety of 
ordering (or declining to order) forfeiture 
in that case. 

As for factor (ii)—i.e.. whether the 
complainant's assertions with respect to 
the violation alleged as the basis for 
obtaining a TEO were substantially 
justified, taking into account the record 
of the investigation as a whole—the 
Commission agrees with the AIPLA and 
the rrCTLA that the use of the standard 
BpGcified in interim rule 210.5(b) is 
preferable to the current language 
borrowed from the Equal Access to 
Justice Act. for the reasons the 
commenters cited. 

T he key similarities and differences 
between the proposed final rule 210.70 
and interim rules 210.58(c) (1) and (2) are 
the following: 

1- Since the (Commission expects to 
adopt monetary sanctions rules for 
of process (proposed final rule 
«0.4{b)). the Commission is maintaining 
tne current policy of neither favoring nor 
disfavoring bond forfeitures by 
complainants. 

^ Unlike interim rule 210.58(c)(1). 

proposed final rule 

210.70 indicates that forfeiture 
Prur.ecdings will be initiated in response 


to a motion by the respondents or the 
Commission Investigative attorney. The 
Commission is not foreclosed, however, 
from self-initiating such proceedings in 
an appropriate case. Paragraph (a) 
provides that forfeiture proceedings may 
be initiated by the Commission sua 
sponte. in a manner analogous to the 
initiation of monetary sanction 
proceedings under proposed final rules 
210,4(b) and 210.25. 

3. Unlike factor (ii) of the 
Commission's forfeiture analysis under 
interim rule 210.58(c) (1). item (2) in 
paragraph (c) of proposed final rule 

210.70 incorporates the standard of 
conduct articulated in proposed final 
rule 210.4(b). 

Interim rule 210.58(c)(5) provides that 
forfeiture proceedings will not be stayed 
pending judicial review of the 
Commission determination of no 
violation that is the basis for such 
proceedings. That interim rule also 
discusses how a complainant can obtain 
a refund of the forfeited bond amount if 
the Commission's determination of no 
violation is overturned on judicial 
review. The preamble to the interim 
rules explained that the “no stay" 
provision was included in interim rule 
210.58(c)(5) for two reasons: (1) The 
Customs procedures for obtaining 
payment on a respondent's bond contain 
a similar provision;*®® and (2) a "no 
stay" policy is consistent with and 
advances the deterrent effect Congress 
intended for the bond forfeiture 
authority to have. 

There is no difference between 
paragraph (d) of proposed final rule 

210.70 and interim rule 210.58(c)(5). The 
Commission is particularly interested in 
receiving public comments on the 
proposed final rule, however. 

Interim rule 210.58(c)(3) states the 
Commission policy on forfeiture in 
settlement cases. The preamble to this 
rule explained that the legislative 
history authorizing the Commission to 
order forfeiture of the bond only 
provides for forfeiture after the 
Commission has determined that there 
is no violation of section 337 and, for 
that reason, the Commission believed 
that it could not properly order forfeiture 
in a case that was settled and 
terminated without such a 
determination.*®^ 

The lEMCA commented that the 
Commission may have been reading the 
legislative history too narrowly, but did 
not explain that comment or request that 
the “no determination/no forfeiture" 
policy be changed. The lEMCA went on 


See 53 FR 49127. n.l3 (Dec. 6.1968) 
Sec 53 FR 49127 (Dec. 6.1988) 


to note its appreciation of the 
Commission warning in the preamble to 
the interim rules that complainants who 
abuse the temporary relief process and 
then decide not to continue the 
investigation may face certain 
consequences.*®® The lEMCA requested 
that similar provisions be incorporated 
in the final rules. The lEMCA also 
requested that the final rules confirm 
that section 337 does not preempt state 
unfair competition laws, which 
ordinarily would be available to a party 
whose competitors may have abused 
judicial or administrative processes 
(including section 337 process) for 
anticompetitive reasons. 

The Commission finds nothing 
ambiguous or equivocal in the relevant 
legislative history concerning the 
conditions under which the Commission 
may order forfeiture of a complainant's 
temporary relief bond; forfeiture may be 
ordered if there is a final determination 
of no violation.*®® The Commission also 
did not find it necessary to draft 
proposal final rule 210.70 to note that the 
aforesaid policy on forfeiture sanctions 
would not preclude monetary sanctions 
under proposed final rule 210.4(b) in an 
appropriate case, as discussed in the 
preamble to the interim rules. 

Finally, the Commission does not 
believe that the final rule should include 
a provision concerning the availability 
of additional relief under state unfair 
competition laws, as the lEMCA has 
reconunended. State courts and state 
legislatures, not the Commission, are the 
arbiters of whether a person is or is not 
precluded from obtaining relief under 
state laws in addition to Commission 
remedial actions under section 337. 

For the foregoing reasons, there is no 
difference between interim rule 210.58 
(c)(3) and paragraph (e)(3) of proposed 
final rule 210.70. 

Subpart I—Enforcement Procedures and 
Advisory Opinions 

Section 210.71 

Proposed final rule 210.71 is based on 
interim rule 211.51 and concerns the 
gathering of information relevant to the 
enforcement of Commission orders. The 
October 17,1988. notice of proposed 
rulemaking indicated that the 
Commission intended to delete, as 
unnecessary, the second sentence of 
paragraph (b) and the last sentence of 
paragraph (c) of the interim rule. In 
addition, the beginning of paragraph (d) 
was reworded to eliminate the reference 


See 53 FR 49127. n.l4 (D«c. 6.1968] 
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to Commission approval of consent 
orders, since the Commission does not 
approve consent orders, but rather 
agrees to issue them. The changes 
proposed in the October 17.1988, notice 
are implemented in proposed final rule 
210.71. 

Section 210.72 

Proposed final rule 210,72 is based on 
interim rule 211.52 and specifies that 
confidentisl information %iriil be 
protected. The interim rule is essentially 
the same as the preexisting rule. The 
October 17,1988, notice of proposed 
rulemaking indicated that the 
Commission intended to revise the 
interim rule to clarify the procedure for 
requesting confidential treatment by 
cross-referencing Commission rule 201.6. 
The changes proposed in the October 17, 
1988. notice are Implemented in 
proposed final rule 210.72. 

Texas Instruments. Apple. Compaq, 
Coming, DuPont Kodak, Ford. Hewlett- 
Packard, Intel, Motorola, and Xerox 
submitted a comment requesting that 
interim rule 211.52 not distinguish 
between in-house and outside counsel 
on access to confidential business 
information. Proposed final rule 2ia72 
as presently worded does not make a 
distinction between in-house and 
outside counsel. Consequently no 
amendment to the rule is required. On 
the larger question of access by in-house 
counsel to coofideDtlal business 
information in section 337 
investigations, the Commission does not 
deem it appropriate to change its 
present policy of denying access to in- 
house counsel absent either the consent 
of all parties or a strong showing of 
need. 

Section 210.73 

Proposed final rule 210.73 is based on 
interim rule 211.53 and concerns the 
review of reports relating to compliance 
with Commission orders. The interim 
rule replaced references to the “Unfair 
Import Investigations Division’* with 
references to the “Office of Unfair 
import Investigations." in the October 
17.1988, notice of proposed rulemaking, 
the Commission stated its intention to 
revise interim rule 211.53 by clarifying 
paragraph (bj and deleting the last 
clause of paragraph (a) as unnecessary. 
The changes proposed in (he October 17, 
1988. notice are implemented in 
proposed rinal rule 210.73. 

Section 210.74 

Proposed final rule 210.74 is based on 
interim rule 211.55 and concerns the 
modification of reporting requirements. 
The interim rule is essentially the same 
as the preexisting rule. In the October 


17,1^8, notice of proposed rulemaking, 
the Commission stated its intention to 
renumber interim rule 211.55 as 211.54, 
because existing interim rule 211.54 
would be relocated to its own subpart. 
The Commissian also stated that it 
planned to retitle the new interim rule 

211.54 as “Modification of reporting 
requirements," and to extend its 
coverage to exclusion ordecs in order to 
cover the eventuality that information 
requirements are imposed in exclusion 
orders. In addition, the phrase, 

“proposed modified" was deleted as 
incorrect, since the reference should be 
to the original consent order. The 
proposed changes announced in the 
October 17,1988, notice (except for 
designating the revised interim rule 

211.55 as 211.54) have been in 
implemented in proposed final rule 
210.74. 

Section 210.75 

Proposed final rule 210.75 is based on 
interim rule 211.56. and sets out the 
procedure to be used in proceedings to 
enforce exclusion orders, cease and 
desist orders, and consent orders. The 
interim rule differed from the previous 
rule by adding a provision covering the 
issuance of seizure and forfeiture orders, 
in order to implement section 
1342(a)(5)(B) of the Omnibus Trade Act 
The interim rule also replaced a 
reference to the Unfair Import 
Investigation Division with a reference 
loOUn. 

In the October 17.1988, notice of 
proposed rulemaking, the Commission 
stated its intention to renumber interim 
rule 211.56 as 211.55 and to rearrange its 
paragraphs in a more logical order, 
starting with informal proceedings 
(current paragraph (a)), followed by 
formal proceedings (current paragraph 
(c)). and ending with court proceedings 
(current paragraph (b)]. 

The Commission stated that it also 
planned to revise the paragraph 
concerning formal proceedings to permit 
the institution of an enforcement 

roceeding after the filing of a complaint 

y the complainant in the original 
investigation or by the Commission on 
its own initiative. In light of that change, 
a notice of institution, rather than the 
entire complaint, would be published in 
the Federal Register. In addition, 
respondents would have 15 days from 
service of the complaint to answer, 
rather than ttie existing 15 days from 
receipt. 

The Commission stated its Intention 
to revise interim rule 211.56 further to 
eliminate the overly restrictive 
qualification “mandatory" before 
“injunction," to delete as redundant the 
phrase “of any kind" in paragraph (b) 


and the phrase "or charges" in 
paragra^ (c). and to correct 
typographical errors. The last phrase in 
the first subparagraph of paragraph (c) 
was deleted on the ground that the 
phrase is Incompatible with standard 
adjudicatory procedure. 

The changes proposed for interim rule 

211.56 in the October 17,1968, notice are 
carried over into proposed final rule 
210.75. A further change has been made 
to clarify that the Commission has the 
authority to seek judicial enforcement of 
sanctions orders, and that the 
Commission need not give notice to any 
person when it seeks judicial 
enforcement of an exclusion order, 
cease and desist order, consent order, or 
sanctions order. 

The rrCTLA recommended that, in 
interim rule 211.55 (as renumbered), as 
well as in renumbered interim rule 

211.56 (which concerns modification of 
orders). RDs should be IDs and should 
be governed by the procedures set forth 
in part 210. 

In proposed final rule 210.75. the 
Commission has replaced RDs with IDs 
in enforcement proceedings, and 
provided a 90-day deadline for the 
Commidsion’s decision to review. RDs 
will not be replaced, however, with IDs 
in proceedings concerning modification 
of orders. Su)^ proceeding involve 
relatively unusual subject matter and 
are likely to involve Commission review 
in the bulk of cases, at least until 
considerably more experience under the 
rules has been obtained. Consequently 
the Commission believes that it would 
be inappropriate to impose time limits 
applicable to iDs on such proceedings. 

The lEMCA urged the Commission to 
return to prior practice and give 15 days 
from receipt of process to answer a 
complaint; 15 days from service Was 
considered too short. Moreover, the 
lEMCA recommended requiring proof of 
receipt of service. 

Under proposed final rule 210.75. 
respondents are given 15 days from 
service of a complaint to answer a 
complaint. This accords with the 
Commission’s normal practice. In any 
event, the difference in time between the 
dale of service and the date of receipt 48 
normally only a day or two. Proof of 
receipt of service would consequently 
not be required. 

With respect to seizure and forfeiture 
the lEMCA sought to have the 
Commission specify that seizure applies 
only to “identical or substantially 
identical" goods to those involved in 
previous violation. The lEMCA also 
urged the Commission to ensure that 
adequate notice has been given that a 
second importation may result in 
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seizure, by requiring Treasury to publish 
in the Fedim) Register and notify 
importers by mail with return receipt 
requested. The lEMCA also sought 
expedited relief in cases of improper 
seizure. 

The Commission has not followed the 
[£MCA*s recommendation that the 
seizure and forfeiture provision should 
apply only to "identical or substantially 
identical" goods. The Commission 
believes that the lEMCA’s proposed 
language does not accord with the 
language of the statute.* The 
Commission also has not adopted the 
lEMCA's recommendation concerning 
the manner in which notice of possible 
seizure and forfeiture should be made. 
Such notice is a matter for the U.S. 
Custcuns Service to decide. The 
Commission also is of the opinion that 
there is no need for the Commission 
rules lo provide for expedited relief in 
case of improper seizure. Such a 
circumstance is likely to be rare, and is 
largely a matter for the Customs Service. 

The law firm of Adduci. kiastriani. 
Meeks & Schill recommended that the 
seizure and forfeiture procedure of 
interim rule 211.55 be accelerated to 
prevent repeated illegal importations. 

The proposal would have the 
Commission include in each exclusion 
order a stipulation that upon first refusal 
of entry Customs would notify the 
Commission of the attempted entry at 
the same time Customs notified the 
Importer that a second importation 
attempt at another port might result in 
seizure and forfeiture 

rhe Commission ts of the opinion that 
this stipulation ts unnecessary. Under 
current Customs procedure, attempted 
sniries are already reported promptly to 
ihe Commission 

Proposed final rule 210.75(b) provides 
•hat complaints may also be filed by 
pun. not just by complainant. Proposed 
Hnal rule 210.75(b)(4) also makes clear 
^hat the Commission may modify or 
*‘cvoke more than one type of order at 
the same time 

Action 210.76 

Proposed final rule 210.76 Is based on 
mierim rule 211.57, and governs 
proceedings for the modification or 
rescission of exclusion orders, cease and 
desist orders, and consent orders. The 
mierim rule differed from the previous 
^le by renumbering paragraphs, 

•^hanging references lo "dissolution" of 
^mmission orders to "rescission" of 
«uch ordm. and changing references to 
petition" to "motion." to implement 

^ ^ 


section 1342(a)(6)(B) of the Omnibus 
Trade Act. 

In the October 17.198a notice of 
proposed rulemaking, the Commission 
stated its intention to renumber interim 
rule 211.57 as 211.56. 

The Commission also proposed to 
revise interim rule 211.57 to require that 
petitions be served on all parties to the 
original investigation, lo provide for the 
niing of oppositions to petitions, to 
streamline procedure by replacing the 
existing system of provisional 
acceptance with an institution 
procedure similar to that used for the 
institution of section 337 investigations, 
and to delete as unnecessary the 
penultimate sentence of paragraph (b). 
The Commission noted that it prefers to 
issue an advisory opinion rather than to 
modify or dissolve an o^er, if the 
issuance of an advisory opinion can 
resolve the question raised by the 
person requesting modification or 
dissolution of an order. 

The changes proposed for interim rule 
211.57 in the October 17,1988, notice are 
carried over into proposed final rule 
210.76. 

Section 210.77 

Proposed final rule 210.77 is based on 
interim rule 211.53, and provides for 
temporary emergency action. The 
interim rule differed from the previous 
rule by adding a provision for issuing 
temporary seizure and forfeiture orders 
pending the institution of formal 
enforcement proceedings. In the October 
17,1988, notice of proposed rulemaking, 
the Commission proposed to renumber 
Interim rule 211.58 and 211.57. 

The lEMCA argued that the 
Commission should replace the 
"substantial hann" standard with an 
"irreparable injury" standard, as in the 
case of TEOs. The lEMCA also argued 
that complainant should be required to 
post a bond in a temporary seizure and 
forfeiture situation. 

Proposed final rule 210.77 does not 
contain the provision for issuing 
temporary seizitfe and forfeiture orders, 
because nothing in the statute or its 
legislative history suggests that the 
Commission must conduct adversary 
proceedings as a condition precedent to 
the issuance of such orders. The 
Commission currently issues seizure and 
forfeiture orders in a ministerial fashion. 
Even If the Commission were lo decide 
that adversary seizure and forfeiture 
proceedings were necessary or 
appropriate in a given case, the 
Commission would lack authority lo 
require the complainant to post a bond 
as a condition precedent to the granting 
of any form of temporary relief other 


than a TEO issued in accordance with 
section 337(e) of the Tariff Act. 

Section 210.78 

Proposed final rule 210.78 is based on 
interim rule 211.59. and provides for 
giving notice of enforcement actions to 
other Government agencies. The interim 
rule differed from the previous rule by 
adding a reference to seizure and 
forfeiture lo harmonize with other rules. 
In the October 17,1988, notice of 
proposed rulemaking, the Commission 
stated its intention to renumber interim 
rule 211.59 us 211.58. The changes 
proposed for interim rule 211.59 in the 
October 17,1988, notice are carried over 
into proposed final rule 210.78. 

Section 2ia7g 

Proposed final rule 210.79 is based on 
interim rule 211.54, and governs 
advisory opinions. The interim rule did 
no! differ significantly from the previous 
rule. In the October 17,1988. notice of 
proposed rulemaking, the Commission 
stated its intention to create a new 
subpart C to comprise new interim rule 
211.59, which was identical to the old 
interim rule 211.54, except for the old 
paragraph (a), which the Commission 
proposed to ^lete on the grounds that 
the Commission does not in practice 
give the subfect advice. 

The Commission also proposed 
additional changes to bring interim rule 
211.54 into line with Commission 
practice. For example, the Commission 
proposed to eliminate the restriction 
that only respondents can request an 
advisory opinion. The Commission also 
propos^ to delete, as unnecessary, the 
word "new" in the first sentence of 
paragraph (b) and the words "rescind" 
and "rescission" in paragraph (c). 

The (Dommission proposed to 
eliminate the phrase "or section 337" 
from the first sentence of paragraph (b) 
to preserve the limited scope of advisory 
opinions which liave, in practice, 
addressed the coverage of orders rather 
than issues concerning violation, such as 
patent vabdity or in|ury to domestic 
Industries. 

The proposed revisions also added to 
the end of paragraph (b) the first two 
duties imposed by the Commission on 
requesters of advisory opinions in Inv. 
No. 337-TA-68, Certain Surveying 
Devices. As lo the third criterion of 
Survejfing Devices, the Commission 
noted that it continues to require that 
the requester of an advisory opinion 
fully state its request in its first 
submission to the Commission, since the 
Commission does not wish to issue 
seriatim advisory opinions to the same 
requester on the same sub)ect 
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The proposed revisions also included 
the addition of a statement that advisory 
opinion proceedings are not subject to 
specified sections of the APA. This last 
change was proposed to stress that 
advisory opinion proceedings (1) may be 
less formal than full investigations 
under section 337» (2) are limited in 
scope to advice concerning existing 
Commission orders, and (3) do not result 
in a determination of violation of section 
337. 

The changes proposed in the October 
17.1988. notice are carried over into 
proposed final rule 210.79. 

The ITCTLA argued that advisory 
opinion proceedings should be delegable 
to an ALJ. should be subject to the APA. 
and should be appealable to a court. The 
Commission believes that neither the 
interim rules as presently constituted, 
nor the corresponding proposed final 
rules, prohibit the Commission from 
delegating an advisory opinion 
proceeding to an AL|. In fact, the 
Commission has made such a delegation 
in several cases. 

The Commission also has determined 
that advisory opinion proceedings will 
not be subject to APA strictures because 
there is a need to retain flexibility as to 
how such proceedings are conducted. 
The Commission notes also that 
advisory opinions have been held by 
Federal Circuit to be nonappealable. 
Allied Corp. v. U,S. Intern. Trade 
Common. 850 F.2d 1573. 7 USPQ2d 1303 
(Fed. Cir. 1988). cert, denied. 109 S.Ct. 

791 (1989). 

The lEMCA requested that the 
Commission limit advisory opinion 
requests to those that are not 
^'presenting general questions of 
interpretation, or posing hypothetical 
situations, or regarding the activity or 
conduct of adverse or third parties.'* The 
requester should only be able to request 
an advisory opinion as to its own 
conduct, in the lEMCA's opinion. The 
lEMCA also believes that advisory 
opinion proceedings should be subject to 
APA procedures "when appropriate.** 
The lEMCA also requested the rules 
provide for the publication of advance 
notice of a forthcoming advisory 
opinion, in order to give interested 
persons an opportunity to comment. 

The Commission did not find it 
necessary to add additional criteria to 
the list in proposed final rule 210.79 on 
advisory opinions. In particular, the 
criteria provide for the issuance of an 
advisory opinion only where a requester 
has a compelling business need for the 
advice. When appropriate, the 
Commission may subject advi8or>' 
opinion proceedings to APA procedures 
without a rule that so specifies. Also 
when appropriate, the Commission 


publishes notice in the Federal Register 
of the institution of an advisory opinion 
proceeding, and sees no need to provide 
for such notice by rule.* * * 

Derivation Table 

To readily locate the proposed final 
version of an interim rule, consult the 
following table. 


Intefim ojie 

Proposed fmal rule 

210.1 __ 

210.1. 

210.2_ _ 

210.2. 

210.4._. . .. 

210 S(a).... 

210.3. 

210.4(8). 

210.4(b) (see also 

210.25) 

210.4(c) 

210.4(d). 

210.5(a) 

210.5(b). 

210.5(c). 

210.5(d). 

210.6. 

210.7 

210 50^ _____ 

210.5(c) _ _ 

210.5(d) _ _ 

210.6(a) . . . . 

210 6(b) -- 

210 8__ _ 

210.10 . . . 

210.8 

210.11 _ .... .. 

210.9. 

210.12 _ 

210.10. 

210.13 . 

210.11. 

210.20..... ... 

210^1 -- 

210.22 .... 

210.23 ... 

210.12(aHg) 

210.12(h). 

210.13. 

210.14(a>-(c) 

210.14(d) 

210.15. 

210u^4(aHd). __ 

21024(e)(1> - 

910 9AlaUPf 

210.52. 

210.53(a) 

210.53(b). 

210.54. 

b ........................ 

210.24(e)(3) ......... 

210.24(eH4) ... 

210.24(eM5).... ... 

210.24(e)(6) _ 

210.55. 

210.56. 

210.24(e)(7). .—_ _ 

210.24(e)(a) __ 

210.57. 

210.56. 

210.24(e)(9) .... 

210.59. 

210 24(e)(10)..... 

2t0.24(e)(11)_ 

— (see 210.58) 

210.60. 

?10 9i(A)(1P) ., 

210.61. 

210.24(e)(13)_ _ _ 

210.62 

210 24(e)(14)_.......... 

210.63. 

2l0 24(e)(15) _ 

210.64 

210.24(e)(16) _..... 

21065 

210.24(e)(17),..... . 

210.66 

210.24(e)(16) ... 

210.67. 

210.25 ... .. 

210.16 and 21017 

210.26..«.... __ 

210.19. 

210.30(a). (b). aryJ (d) - 

21030(d) ___ 

210.27(a). (b). and (c) 

— (see 210.61). 
210.27(d) (see also 
210.25). 

210.28(aHh) 

210.28(1) 

210.29. 

210.30 

210.31. 

210.31 ....... 

210.32 _......._...... 

210 33 .. 

210.34. . . . 


* * * Section 337 practitioners may have noticed 
that there is no proposed final rule based on interim 
rule 211.la whi^ deals %vith informal disposition of 
possible violations of Commission orders through 
voluntary compliance. The interim rule correct^ 
certain cross-references which had appeared in the 
previous rule. In the October 17.1988. notice of 
proposed rulemaking, the Commission stated that it 
intended to delete interim role 211.10 on the grounds 
that it was (1) vague in its description of the 
procedure contemplated, and (2) unnecessary in 
view of the fact that it has never been used. The 
Commission decided not to include a proposed final 
rule based on intenm role 211.10 for the same 
reasons. 


Interim rule 

Proposed hnai rule 

210.35-- 

2i0.32(a)-|el 


21032(f) 

210.32(g) 

210 36... 

210.33(a)-tb) 

•—----- - 

210.33(c) (see also 

210 25) 

210.37(a)-(c)- 

210 34(a)-(c) (see also 
210.25) 

.... 

210 34(d) . 

210.40--- 

210.35 

210.41__ 

21036 

210.42_ 

21037 

210.43........__ 

21038 

210.44(a)-(d). - 

21039 

210 44(e)-- 

21020 

210.50.... 

21018 

210.51 (a)-«^. 

210 21 (a)-(c) 

210.51(d).—--- . 

210 21(d) and 2*0 4 

210.52... 

21040 

210.53... .... 

210 42 

210.54... ..... 

210 43 and 210 46(a) 

210.55...... 

21044 and 2i0 46(a)(Sl 
and (6) 

210 56.. ... . 

2*0.45 and2i0 48(aM5i 
and (7) 

210.57_ 

21049 

210.58(a)(lH4)- 

210 50(a)(1)-(4) 

210 58(b)(1) and (2)_ 

210 50(b)(1) and (2) 

210.5e(b)(3)-- 

2106d(a) 

210.58(b>(4) —.. 

21068(b) 

210.58(b)(5)__ 

21068(c) 

210.58(b)(6).—. 

210 68(d) 

210 58(b)(7)- 

21069(a)>(c) 

210 58(b)(8)__ 

210 69(d) 

210.58(c)(1).... 

210 70(a) and (c) 

210.58(C)(2).... 

210 70(b) 

210.58(C)(3).. 

210 70(e) 

210.58(c)(4)-- 

210 70(c) 

210.58(c)(5)......... 

210.70(d) 

210.59(a)-- 

210 22(a) and (bj. 
210.23. and 21051(a) 
and (c) 

210.59(b)-- 

210.22(0, 210,23. e^d 
210.51(b) arvi (c) 

210.60...... 

21047 

210.61.. 

210.48 

210.70__ 

21024 

210 71 .... 


211.01___«... 

210.1 

211.10. _ 

.... 

211.20--- 

210.21(c)(1) 

211.21...^.. 

210.21(c)(2) 

211.22.... 

210.21(c)(3) 

211.50(a) and (b)- 

210.1 

211.50(c)..™... .. 

. 



211 51 . .. . 

210.71. 

211.52_ 

210.72 

211.53-- 

210.73. 

211.54.—. 

210.79 

211.55-- 

211.74 

211.56..... 

210.75. 

211.57 

210.76. 

211.58--- 

210.77. 

211.59. 

210.78 


List of Subjects 
19 CFR Part 210 

Administrative practice and 
procedure. Advisory opinions. Business 
and industry. Customs duties and 
inspection, imports, and investigations. 
Enforcement, modification, or 
revocation of exclusion orders, cease 
and desist orders, or consent orders. 
Investigations of unfair acts and unfair 
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inethoda of competition in U.S. import 
trade. 

29 CFR Part 211 

Administrative practice and 
procedure^ Enforcement. 

For the reasons set forth in the 
preamble, the U.S. International Trade 
Commission proposes to remove part 
211 and to revise part 210 of title 19 of 
the Code of Federal Regulations to read 
as follows: 

SUBCHAPTER C—IMVESTIGATIONS OF 
UNFAIR PRACTICES IN IMPORT TRADE 

PART 210—ADJUDICATION AND 
ENFORCEMENT 

Subpart A—Rules of General AppOcabiilty 

Seo. 

ai ApplicablUty of part 
02 General policy. 

0.3 Definitions. 

0.4 Written submissions. 

0.5 Conhdential business Infonnation. 

0.6 Computation of time, addttkmai 
hearings, postponements, contintiances, and 
extensions of time. 

(X7 Service of process and other 
documents. 

Subpart B—Commencamant of 
PretnstitutkMi Pro ca acin g a and 
investtgatkMia 

0.S Commencement of preinstihition 
proceedings. 

0.9 Action of Commission upon receipt of 
complaint. 

0.10 inslitotion of investigatkm. 

0.11 Service of complaint and notice of 
investigation. 

Subpart C Ple a din g 

0.12 The complaint. 

0.13 The response. 

0.14 Amendments to pleadings and notice, 
supplemental submissions. 

SvbpartD Motion s 

0.15 Motions. 

0.16 Default. 

0.17 Failures to act other than the 
statutory forms of default 
0.15 Summary determinations. 

0.19 Interventioii. 

0.20 Declassification of confidential 
information. 

0-21 Tcnninalion of investigations. 

0.22 Designating an investigation "more 
complicated.** 

0-23 Suspension of investigation. 

^^24 Intcilocutory appeals. 

025 Sanctions. 

0-28 Other motions. 

E—Oiacovary and Computsory 

. 0*27 General provisions governing 
tiiscoveiy. 

0.28 Depositions. 

0.29 Inlerrogatories. 

, 0 Ml^equesls for prochxrtkm of 
^'^cumeats and things and entry upon lanj, 
021 Requests for admission. 


a32 Subpoenas. 

0.33 Failure to make or cooperate in 
discovery; sanctions. 

0.34 Protective orders. 

Subpart F—Prabaartug Coftlarancaa and 
Heartnga 

0.35 Prehearing conferences. 

0.36 General provisions for bearings. 

0.37 Evidence. 

0.38 Record. 

0.39 In camera treatment of confidential 
information. 

0L4O Proposed Rndings and conclusions. 

Subpart G—Determinations and Actiona 
Taken 

0.41 Termination of investigation. 

0.42 Initial determinations. 

0.43 Petitions for review of initial 
determinations on matters other than 
permanent or temporary relief. 

0.44 Commisskm review on its own 
motion of Initial determinations on matters 
other than permanent or temporary relief. 

0.45 Review of initial determinations on 
matters other than temporary or permanent 
relief. 

0.46 Petitions for and sua sponte review 
of initial determinafions on permanent or 
temporary relief. 

a47 Petitions for reconsideration. 

0.48 Disposition of petitions for 
reconsideratiofi. 

0.49 Implementation of Commission 
action. 

0.50 Commission action, the public 
Interest, and bonding. 

0.51 Period for concluding an 
investigation. 

Subpart H—Temporary Relief 

0.52 Motions for temporary relief. 

0.53 Motion filed after complaint 
0.54 Service of the motion by 
complainant. 

0.^ Content of the service copies. 

0.56 Notice accompanying the service 
copies. 

0.57 Amendment of the motion. 

0.58 Provisional acceptance of the motion. 
0.59 Responses to the motion and the 
complaint 

0.80 Designating an investigation **more 
complicated** for the purpose of adfudicating 
a motion for temporary relief. 

0.81 Discovery and compulsory process. 
0.82 Evidentiary bearing. 

0.63 Proposed findings and concluatons 
and briefs. 

0.64 Interloctuory appeals. 

0.65 Certification of the record. 

0.66 Initia] determination concerning 
temporary relief and Commission action 
thereon. 

0.67 Remedy, the public interest and 
bonding by respondents. 

0.68 Compl^t's temporary relief bornL 
0.60 Approval of co m plainanrs temporary 
relief bond. 

0.70 Forfeiture of complainant's 
temporary relief bond. 

Subpart I En f or cement Procedures and 
Advieory Opinions 

0.71 Information gathering. 

0.72 Confidentiality of information. 


0.73 Review of reports. 

0.74 Modification of reporting 
requirements. 

0.75 Proceedings to enforce exclusion 
orders, cease and desist orders, consent 
orders, end other Commission orders. 

0l 76 Modificatioa or rescission of 
exclusion orders, cease and desist orders, 
consent orders, and other Coounlsaioo 
orders. 

0.77 Temporary emergency action. 

a78 Notice of enforcement action to 
Government agencies. 

0.70 Advisory opinions. 

Authority: 19 U.S,C. 1333.1335, and 1337. 
and sections 2 and 1342(d)(l]fB) of the 
Omnibus Trade and Competitiveness Act of 
1988. Pub. L No. 100-418.102 StaL 1107 
(1988). 

Subpart A—Rulea of General 
AppUcabUlty 

9210.1 AppUca b Wty of part 

The rules in this part apply to 
investigations under section 337 of the 
Tariff Act of 1930 and related 
proceedings. These rules are authorized 
by sections 333,335, or 337 of the Tariff 
Act of 1930 (19 UJ5.a 1333,1335, and 
1337) and sections 2 and 1342(d}(l](B) of 
the Omnibus Trade and 
Competitiveness Act of 1988, Public Law 
No. 100-410,102 Stat 1107 (1988). 

9 2102 General po8qf. 

It is the policy of the Commission that, 
to the extent practicable and cor,sistent 
with requirements of law, all 
investigations and related proceedings 
under this part shall be conducted 
expeditiously. The parties, their 
attorneys or other representatives, and 
the presiding administrative law fudge 
shall make every effort at each stage of 
the investigation or related procee^ng 
to avoid delay. 

9210.3 Definitions, 

As used in this part— 

Administrative law judge means the 
person appointed under section 3105 of 
Title 5 of die United States Code who 
presides over the taking of evidence in 
an investigation under this part. If the 
Commission so orders or a section of 
this part so provides, an administrative 
law judge also may preside over stages 
of a related proceeding under this part. 

Commission investigative attorney 
means a Commission attorney 
designated to engage in investigalory 
activities in an investigation or a related 
proceeding under this part. 

Complainant means a person who has 
filed a complaint with the Commission 
under this part alleging a violation of 
section 337 of the Tari^ Act of 1930. 

Intervener n^ans a person who has 
been granted leave by the Commission 
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(0 intervene as a party to an 
investigation or a related proceeding 
under this part. 

investigation means the stages of a 
formal Commission inquiry instituted to 
determine whether there is a violation of 
section 337 of the Tariff Act of 1930. An 
investigation is instituted upon 
publication of a notice in the Federal 
Register. The investigation entails the 
postinstiluiion adjudication of the 
complaint. An investigation can also 
involve the processing of one or more of 
the following: A motion to amend the 
complaint and notice of investigation: a 
motion for temporary relief: a motion to 
designate ‘‘more complicated’* the 
temporary or the permanent relief stage 
of the investigation; an interlocutory 
appeal of an administrative law judge's 
decision on a particular matter, a motion 
for sanctions for abuse of process, abuse 
of discovery, or failure to make or 
cooperate in discovery that would have 
an impact on the adjudication of the 
merits of the complaint; a petition for 
reconsideration of a final Commission 
determination: a motion for termination 
of the investigation in whole or part; and 
procedures undertaken in response to a 
judgment or judicial order issued in an 
appeal of a Commission determination 
or remedial order issued under section 
337. Final termination of an 
investigation occurs when the 
Commission issues a nonappealable 
determination, order, or notice that ends 
the investigation, when any 
administrative or judicial review 
relating to the final Commission action 
has ended, or when the time for seeking 
such review has expired. 

Party means each complainant, 
respondent intervenor. or Commission 
investigative attorney. 

Proposed intervenor means any 
person who has filed a motion to 
intervene in an investigation or a related 
proceeding under this part. 

Proposed respondent means any 
person named in a complaint filed under 
this part as allegedly violating section 
337 of the Tariff Act of 1930. 

Related proceeding means 
preinstitution proceedings, sanction 
proceedings (for the possible issuance of 
sanctions that would not have a bearing 
on the adjudication of the merits of a 
complaint or a motion under this part), 
bond forfeiture proceedings, proceedings 
to enforce, modify, or revoke a remedial 
or consent order, or advisory opinion 
proceedings. 

Respondent means any person named 
in a notice of investigation issued under 
this part as allegedly violating section 
337 of the Tariff Act of 1930. 


§210.4 Written submissions. 

(a) Caption: names of parties. The 
front page of every written submission 
filed by a party or a proposed party to 
an investigation or a related proceeding 
under this part shall contain a caption 
setting forth the name of the 
Commission, the title of the 
investigation or related proceeding, the 
docket number or investigation number, 
if any, assigned to the investigation or 
related proceeding, and in the case of a 
complaint, the names of all proposed 
respondents. 

(b) Signing of pleadings, motions, and 
other papers; sanctions. (1) Every 
pleading, motion, and other paper of a 
party or proposed party who is 
represented by an attorney in an 
investigation or a related proceeding 
under this part shall be signed by at 
least one attorney of record in the 
attorney's individual name, whose 
address shall be stated. A party or 
proposed party who is not represented 
by an attorney shall sign, or his duly 
authorized officer or agent shall sign, the 
pleading, motion, or other paper, and 
shall state the address of the party or 
proposed party on whose behalf the 
document has been signed. Pleadings, 
motions, and other papers need not be 
under oath or accompanied by an 
affidavit, except as provided in 

§5 210.12(a)(1), 210.13(b). 210.18, 
210.52(d), 210.59(b). or another section of 
this part or an order of the 
administrative law judge or the 
Commission. The signature of an 
attorney, or a party or proposed party, 
or the party's or proposed party's duly 
authorized officer or agent constitutes 
certification by the signer that: 

(1) He is duly authorized to sign the 
pleading, motion, or other paper: 

(ii) He has read the document; 

(iii) To the best of the signer's 
knowledge, information, and belief 
formed after reasonable inquiry, the 
document is well grounded in fact and 
warranted by existing law or a good 
faith argument for the extension, 
modification, or reversal of existing law: 
and 

(iv) The document is not being filed in 
whole or in part for any improper 
purpose, such as to harass or to cause 
unnecessary delay or needless increase 
in the cost of the investigation or related 
proceeding. If a pleading, motion, or 
other paper is not signed, it shall be 
stricken unless it is signed promptly 
after the omission is called to the 
attention of the submitter. 

(2) If a pleading, motion, or other 
written submission is signed in violation 
of paragraph (b)(1) of this section, the 
administrative law judge or the 


Commission, upon motion or sua sponte 
under § 210.25 of this part, may impose 
an appropriate sanction upon the person 
who signed the document, the party or 
proposed party represented, or both. A 
written submission need not be frivolous 
in its entirety in order for the 
administrative law judge or the 
Commission to determine that it was 
signed and filed in violation of 
paragraph (b)(1) of this section. If any 
portion of a submission is found to be 
false, frivolous, misleading, or otherwise 
in violation of paragraph (b)(1), a 
sanction may be imposed. In 
determining whether a submission or a 
portion thereof was signed and filed In 
violation of paragraph (b)(1). the 
administrative law judge or the 
Commission will consider whether the 
submission or disputed portion thereof 
was objectively reasonable under the 
circumstances. 

(3) An appropriate sanction may 
include an order to pay to the other 
parties or proposed parties the amount 
of reasonable expenses incurred, 
including a reasonable attorney's fee. or 
a fine in addition to attorneys* fees, to 
the extent authorized by Rule 11 of the 
Federal Rules of Civil Procedure. 
Monetary sanctions shall not be 
imposed under this section against the 
United States, the Commission, or a 
Commission investigative attorney. 

(4) Monetary sanctions imposed to 
compensate the Commission for 
expenses incurred by a Commission 
investigative attorney or the 
Commission's Office of Unfair Import 
Investigations will include 
reimbursement for costs but not 
attorneys* fees. 

(c) Specifications; filing of documents. 
(l)(i) Written submissions that are 
addressed to the Commission during an 
investigation or a related proceeding 
shall comply with § 201.8 of this chapter. 
The number of copies of the submission 
that are required to be submitted shall 
be governed by paragraph (c)(2) of this 
section. Written submissions may be 
produced by standard typographic 
printing or by a duplicating or copying 
process which produces a clear black 
image on white paper. If the submission 
is produced by other than the standard 
typographical process used by 
commercial printers, type matter shall 
not exceed 6 and Vz by 9 and Vi inches 
using 10-pitch (pica) or larger pitch typ(^ 
or 5 and Vi by 8 and Vt inches using 11- 
point or larger proportional spacing 
type, and shall be double-spaced 
between each line of text using the 
standard of 6 lines of type per inch. 
Quotations more than two lines long in 
the text or footnotes may be indented 
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and single-spaced. Headings and 
footnotes may be single-spaced. 

(ii) The administrative law judge may 
impose any speciHcations he deems 
appropriate for submissions that are 
addressed to the administrative law 
judge. 

(2) Unless the Commission or another 
section of this part specifically states 
otherwise, the original and 6 true copies 
of each submission shall be filed while 
an investigation or a related proceeding 
is before an administrative law judge, 
and the original and 14 true copies of 
each submission shall be filed if the 
investigation or related proceeding is 
before the Commission. 

(3) Persons who file the following 
submissions that contain confidential 
business information covered by an 
idministrative protective order, or that 
are the subject of a request for 
confidential treatment, must file 
nonconfidential copies of such 
submissions and serve tl^m on the other 
parties to the investigation or related 
proceeding within 10 business days after 
the filing of the confidential version with 
the Commission; 

(i) A complaint and all supplements 
and exhibits thereto: 

(ii) A response to a complaint and all 
supplements and exhibits thereto; 

(iii) All submissions relating to a 
motion to amend the complaint or notice 
of investigation; 

(iv) The evidentiary record, i.e.. the 
exhibits offered by a party or a 
proposed party that are accepted as 
evidence of record; and 

(v) All submissions addressed to the 
Commission. Other sections of this part 
may require, or the Commission or the 
administrative law judge may order, the 
Tiling and service of nonconfidential 
copies of other types of confidential 
submissions as well. If the 8ubmitter*s 
ability to prepare a nonconfidential 
copy is dependent upon receipt of the 
nonconfidential version of an initial 
detemination, or a Commission order or 
opinion, or a ruling by the 
administrative law judge or the 
^mmission as to whether some or all of 
the information at issue is entitled to 
confidential treatment, the 
fionconfidential copies of the 
submission must be filed within 10 
business days after service of the 
Commission or administrative law judge 
document in question. The time periods 
for Tiling specified in this paragraph 
®pply unless the Commission, the 
administrative law judge, or another 
section of this part specihcally provides 
omerwise. 

, ^Giyice, Unless the Commission, 
me administrative law judge, or another 
section of this part specifically provides 


otherwise, every written submission 
filed by a party or proposed party shall 
be served on all other parties in the 
manner specified in § 201.16(b) of this 
chapter. 

§ 210.5 Confidential business Information. 

(a) Definition and submission. 
Confidential business information shall 
be defined and identified in accordance 
with S 201.6 (a) and (c) of this chapter. 
Unless otherwise ordered by the 
Commission or the administrative law 
judge, confidential business information 
shall be submitted in accordance with 

§ 201.6(c] of this chapter. 

(b) Restrictions on disclosure. 
Information submitted to the 
Commission or exchanged among the 
parties in connection with an 
investigation or a related proceeding 
under this part, which is properly 
designated confidential under paragraph 
(a) of this section and 9 201.6(a) of this 
chapter, may not be disclosed to anyone 
other than the following persons without 
the consent of the submitter: 

(1) Persons who are granted access to 
confidential information under 

9 201.39(a) or a protective order issued 
pursuant to 9 201.34(a) of this part; 

(2) An officer or employee of the 
Commission who is directly concerned 
with carrying out or maintaining the 
records of the investigation or related 
proceeding for which the information 
was submitted; 

(3) An officer or employee of the 
United States Government who is 
directly involved in a review conducted 
pursuant to section 337(j) of the Tariff 
Act of 1930; or 

(4) An officer or employee of the 
United States Customs Service who is 
directly involved in administering an 
exclusion from entry under section 
337(d) or 337(g) of the Tariff Act or an 
entry under bond under section 337(e) of 
the Tariff Act resulting from the 
investigation for which the information 
was submitted. 

(c) Confidentiality determinations in 
preinstitution proceedings. After a 
complaint is filed under section 337 of 
the Tariff Act of 1930 and before an 
investigation is instituted by the 
Commission, confidential business 
information designated confidential by 
the supplier shall be submitted in 
accordance with 9 201.6(b) of this 
chapter. The Secretary shall decide, in 
accordance with 9 201.6(d), whether the 
information is entitled to confidential 
treatment. Appeals from the ruling of the 
Secretary shall be made to the 
Commission as set forth in 9 201.6 (e) 
and (f). 

(d) Confidentiality determinations in 
investigations and other related 


proceedings. (1) If an investigation is 
instituted or if a related proceeding is 
assigned to an administrative law judge, 
the administrative law judge shall set 
the ground rules for the designation, 
submission, and handling of information 
designated confidential by the 
submitter. When requested lo do so, the 
administrative law judge shall decide 
whether information in a document 
addressed to the administrative law 
judge, or to be exchanged among the 
parties while the administrative law 
judge is presiding, is entitled to 
confidential treatment. The 
administrative law judge shall also 
decide, with respect to all orders, initial 
determinations, or other documents 
issued by the administrative law judge, 
whether information designated 
confidential by the supplier is entitled to 
confidential treatment. The supplier of 
the information or the person seeking 
the information may, with leave of the 
administrative law judge, request an 
appeal to the Commission cf the 
administrative law judge's unfavorable 
ruling on this issue, under 9 210.21(b)(2), 
(2) The Commission may continue 
protective orders issued by the 
administrative law judge, amend or 
revoke those orders, or issue new ones. 
All submissions addressed to the 
Commission that contain information 
covered by an existing protective order 
will be given confidential treatment. 

(See also 9 210.72 of this part.) New 
information that is submitted to the 
Commission, designated confidential by 
the supplier, and not covered by an 
existing protective order must be 
submitted to the Secretary with a 
request for confidential treatment in 
accordance with 9 201.6(b) and (c). The 
Secretary shall decide, in accordance 
with 9 201.6(d), whether the information 
is entitled to confidential treatment. 
Appeals from the ruling of the Secretary 
shall be made to the Commission as 
provided in 9 201.6(e) and (f). The 
Commission shall decide, with respect 
to all orders, notices, opinions, and 
other documents issued by or on behalf 
of the Commission, whether information 
designated confidential by the supplier 
is entitled to confidential treatment. 

9 210.6 Computation of time, additional 
hearings, postponements, continuances, 
and extensions of time. 

Unless the Commission, the 
administrative law judge, or another 
section of this part specifically provides 
otherwise, the computation of time and 
the granting of additional hearings, 
postponements, continuances, and 
extensions of time shall be in 
accordance with §9 201.14 and 201.16(d) 
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of this chapter. Whenever a party has 
the right or is required to perform some 
act or to take some action within a 
prescribed period after service of a 
document upon it. and the document 
was served by mail, the deadline shall 
be computed by adding to the end of the 
prescribed period the additional time 
allotted under ( 2(n.l6(d). unless the 
Commission, the administrative law 
judge, or another section of this part 
specifically provides otlierwise. 

S 210.7 Servica of process and other 
documents. 

The service of process and all 
documents issued by or on behalf of the 
Commission or the admimstralive law 
judge—and the service of all documents 
issued by parties under S§ 210.27 
through 210.34 of this part—shall be in 
accordance with § 201.16 of this chapter, 
unless the Commission, the 
administrative law judge, or another 
section of this part specifically provides 
otherwise. 

Subpart B—Conunencement of 
Preinstitubon Proceedings and 
Investigations 

§210.8 Commencement of preinstttutlon 
proceedings. 

(a) Upon receipt of complaint A 
preinstitution proceeding is commenced 
by filing with the Secretary the original 
and 14 true copies of a complaint, plus 
one copy for each person named in the 
complaint as violating section 337 of the 
Tariff Act of 1930 and one copy for the 
government of each foreign country of 
any person pr persons so named. If the 
complainant is seeking temporary relief, 
one additional copy of the motion for 
such relief also must be filed for each 
proposed respondent and for the 
government of the foreign countiy of the 
proposed respondent.Tne additional 
copies of the complaint and motion for 
temporary relief for each proposed 
respondent and the appnipriate foreign 
government are to be provided 
notwithstanding the procedures 
applicable to a motion for temporary 
relief, which require service of the 
complaint and motion for temporary 
relief by the complainant. 

(b) Upon the initiative of the 
Commission, The Commission may upon 
its initiative commence a preinstitution 
proceeding based upon any alleged 
violation of section 337 of the Tariff Act 
of 1930. 

§ 210.9 Action of Commission upon 
recsipl of complaint 

Upon receipt of a complaint alleging 
violation of section 337 of the Tariff Act 
of 1930, the Commission shall take the 
following actions; 


(a) Examination of complaint The 
Commission shall examine the 
complaint for sufficiency and 
compliance with the ap^icable sections 
of this chapter. 

(b) Informal investigatory activity. 

The Commission shall Identify sources 
of relevant information, assure itself of 
the availability thereof, and. if deemed 
necessary, prepare subpoenas therefore, 
and give attention toother preliminary 
matters. 

§2iai0 Institution of investigation. 

(a)(1) The Commission shail^ 
determine whether the complaint is 
properly filed and whether an 
investigation should be instituted on the 
basis of the complaint. That 
determination shall be made within 30 
days after the complaint is filed, 
unless— 

(1) Exceptional circumstances 
predude adherence to a 30>day 
deadline; 

(il) Additional time is allotted under 
other sections of this part in connection 
with the prelnsUtution processing of a 
motion by the complainant for 
temporary relief; 

(iii) The complainant requests that the 
Commission postpone the determination 
on whether to Institute an investigation: 
or 

(iv) The complainant withdraws the 
complaint. 

(2) If exceptional circumstances 
preclude Commission adherence to the 
30-day deadline for detennining whether 
to institute an investigation on the basis 
of the complaint, the determination will 
be made as soon after that deadline as 
possible. 

(3) If additional time is allotted in 
connection %%ith the prelnstitution 
processing of a motion by the 
complainant for temporary relief, the 
Commission will determine whether to 
institute an investigation and 
provisionally accept the motion within 
35 days after the filing of the complaint 
or by a subsequent deadline computed 
in accordance with § 210.53(a), § 210.54, 

§ 210.55(b). § 210.57, or § 210.58 of this 
part as applicable. 

(4) If the complainant desires to have 
the Commission postpone making a 
determination on whether to institute an 
investigation in response to the 
complaint, the complainant must file a 
written request with the Secretary. If the 
request is granted, the determination 
will be rcs^eduled for whatever date is 
appropriate in light of the facts. 

(5) The complainant may withdraw 
the complaint as a matter of right at any 
time before the Commission votes on 
whether to institute an investigation. To 
effect such withdrawal, the complainant 


must file a written notice with the 
Commission. If a motion for temporary 
relief was filed in addition to the 
complaint, the motion must be 
withdrawn along with the complaint, 
and the complainant must serve copies 
of the notice of withdrawal on ail 
proposed respondents and the 
embassies that were served with copies 
of the complaint and motion pursuant to 
§ 210.54 of this part. 

(b) An investigation shall be institoted 
by the publication of a notice in the 
Federal Register. The notice will define 
the scope of the investigation and may 
be amended as provided in § 210.14(b) 
and (c) of this part. 

(c) If the Commission determines not 
to institute an investigation on the basis 
of the complaint, the complaint shall be 
dismissed, and the complainant and all 
proposed respondents will receive 
written notice of the Commission s 
action and the reasonfs) therefor. 

§210.11 Service of complaint and notice 
of Investigation. 

(a) Notwithstanding the provisions of 
§ 210.54 requiring service of the 
complaint by the complainant, the 
Commission, upon institution of an 
investigation, shall serve copies of the 
complaint and the notice of 
investigation (and any accompanying 
motion for temporary relief) upon the 
following: 

(1) Each respondent; 

(2) The U.S. Department of Healih and 
Human Services, the U.S. Department of 
Justice, the Federal Trade Commission, 
the U.S. Customs Service, and such 
other agencies and departments as the 
Commission considers appropriate; and 

(3) The U.S. embassy in Washington. 
DC of the government of each foreign 
country represented by each respondent. 
All respondents named after an 
investigation has been Instituted and the 
governments of the foreign countries 
they represent shall be served as soon 
as possible after the respondents are 
named. 

(b) W^ith leave from the presiding 
administrative law judge, a party may 
aUempt to effect personal service of the 
complaint and notice of investigation 
upon a respondent, if the Secretary’s 
efforts to serve the respondent by 
certified mail have been unsuccessful, if 
the party succeeds in serving the 
respondent by personal service, the 
party must notify the administrative law 
judge and file proof of such service with 
the Secretary. 
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Subpart C^Pteadings 

S 210.12 The complaint 

(а) Contents of the complaint. In 
addition to conforming with the 
requirements of § 201.8 of this chapter 
and §§ 210.4 and 210.5 of this part, the 
complaint shall— 

(1) Be under oath and signed by the 
complainant or his duly authorized 
officer, attorney, or agent, with the 
name, address, and telephone number of 
the complainant and any such officer, 
attorney, or agent given on the first page 
of the complaint; 

(2) Include a statement of the facts 
constituting the alleged unfair methods 
of competition and unfair acts; 

(3) Describe specific instances of 
aileged unlawful importations or sales, 
and shall provide the Tariff Schedules of 
the United States item numberfs) for 
importations occurring prior to fanuary 
1.1989, and the Harmonized Tariff 
Schedule of the United States item 
numberfs) for importations occurring on 
or after January 1.1989; 

(4) Slate the name, address, and 
nature of the business (when such 
nature is known) of each person alleged 
to be violating section 337 of the Tariff 
Act of 1930; 

(5) Include a statement as to whether 
the alleged unfair methods of 
competition and unfair acts, or the 
subject matter thereof, are or have been 
the subject of any court or agency 
litigation, and, if so. include a brief 
summary of such litigation; 

(б) (i) if the complaint alleges a 
violation of section 337 based on 
infringement of a U.S. patent, or a 
Federally registered copyright, 
trademark, or mask work under section 
^7(a)(l) (B), (C). or (D) of the Tariff Act 
of 1930, include a description of the 
relevant domestic industry as defined in 
section 337(a)(3) that allegedly exists or 
is in the process of being established, 
including the relevant operations of any 
licensees. Relevant information includes 
but is not limited to: 

(A) Si^ificant investment in plant 
and equipment; 

(B) Significant employment of labor or 
capital; or 

(C) Substantial investment in the 
exploitation of the subject patent. 

f npyrighl. trademark, or mask work, 
including engineering, research and 
development, or licensing; or 

(ii) If the complaint alleges a violation 
of section 337 of the Tariff Act of 1930 
based on unfair methods of competition 
or unfair acts that have the threat or 
effect of destroying or substantially 
injuring an industry in the United States 
or preventing the establishment of such 
an industry under section 337(a)|l)(A) (i) 


or (ii). include a description of the 
domestic industry affected, including the 
relevant operations'of any licensees: or 

(iii) If the complaint alleges a 
violation of section 337 of the Tariff Act 
of 1930 based on unfair methods of 
competition or unfair acts that have the 
threat or effect of restraining or 
monopolizing trade and commerce in the 
United States under section 
337(a)(l)(A)(iii), include a description of 
the trade and commerce affected. 

(7) Include a description of the 
complainant's business and its interests 
in the relevant domestic industry or the 
trade and commerce described above in 
paragraph (a)(6) of this section. For 
every intellectual property based 
complaint (regardless of the type of 
intellectual property right involved), 
include a showing that at least one 
complainant is the owner or exclusive 
licensee of the subject property; and 

(8) If the alleged violation involves an 
unfair method of competition or an 
unfair act other than those listed in 
paragraph (a)(6)(i) of this section, state a 
specific theory and provide 
corroborating data to support the 
allegation(s) in the complaint concerning 
the existence of a threat or effect to 
destroy or substantially injure a 
domestic industry, to prevent the 
establishment of a domestic industry, or 
to restrain or monopolize trade and 
commerce in the United Slates. The 
information that should ordinarily be 
provided includes the volume and trend 
of production, sales, and inventories of 
the involved domestic articles; a 
description of the facilities and number 
and type of workers employed in the 
production of the involved domestic 
article; profit^and-loss information 
covering overall operations and 
operations concerning the involved 
domestic article; pricing information 
with respect to the involved domestic 
article; when available, volume and 
sales of imports; and other pertinent 
data. 

(9) Include, when a complaint is based 
upon the infringement of a valid and , 
enforceable U.S. patent— 

(i) The identification of each U.S. 
letters patent and a certified copy 
thereof (a legible copy of each such 
patent will suffice for each required 
£opy of the complainant); 

(ii) The identification of the ownership 
of each involved U.S. letters patent and 
a certified copy of each assignment of 
each such patent (a legible copy thereof 
will suffice for each required copy of the 
complaint); 

(iii) The identification of each licensee 
under each involved U.S. letters patent; 

(iv) When known, a list of each 
foreign patent, each foreign patent 


application (not already issued as a 
patent), and each foreign patent 
application that has been denied 
corresponding to each involved U.S. 
letters patent, with an indication of the 
prosecution status of each such foreign 
patent application; 

(v) A nontechnical description of the 
invention of each involved U.S. letters 
patent; 

(vi) A reference to the specific claims 
in each involved U.S. letters patent that 
allegedly cover the article imported or 
sold by each person named as violating 
section 337 of the Tariff Act of 1930, or 
the process under which such article 
was produced: 

(vii) A showing that each person 
named as violating section 337 of the 
Tariff Act of 1930 is importing or selling 
the article covered by, or produced 
under, the involved process covered by, 
the above specific claims of each 
involved U.S. letters patent. The 
complainant shall make such showing 
by appropriate allegations, and when 
practicable, by a chart that applies an 
exemplary claim of each involved U.S. 
letters patent to a representative 
involved domestic article or process and 
to a representative involved article of 
each person named as violating section 
337 of the Tariff Act or to the process 
under which such article was produced: 
and 

(viii) Drawings, photographs, or other 
visual representations of both the 
involved domestic article or process and 
the involved article of each person 
named as violating section 337 of the 
Tariff Act of the Tariff Act of 1930, or of 
the process utilized in producing the 
imported article, and, when a chart is 
furnished under paragraph (a)(9)(vii) of 
this section, the parts of such drawings, 
photographs, or other visual 
representations should be labeled so 
that they can be read in conjunction 
with such chart; and 

(10) Contain a request for relief, and if 
temporary relief is requested under 
sections 337(e) or (f) of the Tariff Act of 
1930, a motion for such relief shall 
accompany the complaint as provided in 
§ 210.52(a) or may follow the complaint 
as provided in § 210.53(a). 

(b) Submissions of articles as 
exhibits. At the time the complaint is 
filed, if practicable, the complainant 
shall submit both the domestic article 
and all imported articles that are the 
subject of the complaint. 

(c) Additional material to accompany 
each patent-based complaint There 
shall accompany the submission of the 
original of each complaint based upon 
the alleged unauthorized importation or 
sale of an article covered by, or 
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produced under a process covered by, 
the claims of a valid U.S. letters potent 
the following: 

(1) Three copies of each license 
agreement arising out of each involved 
U.S. letters patent exc<>pt that to the 
extent that a standard license agreement 
is used, three copies of the standard 
license agreement and a list of the 
licensees operating under such 
agreement will suffice: 

(2) One certified copy of the U.S. 
Patent and Trademark Office 
prosecution history for each Involved 

U S. letters patent, plus three additional 
copies thereof; and 

(3) Four copies of each patent and 
applicable pages of each technical 
reference mentioned In the prosecution 
history of each involved U.S. letters 
patent. 

(dj Additional material to accompany 
each registered trademark-based 
complaint. There shall accompany the 
submission of the original of each 
complaint based upon the alleged 
unauthorized importation or sale of an 
article covered by a Federally registered 
trademade, one certified copy of the 
Federal registration and three additional 
copies, three copies of each license 
agreement (if any) concerning use of the 
trademark, except that if a standard 
license agreement is used, three copies 
of that agreement and a list of the 
licensees operating under it will suffice; 

(e) Additional material to accompany 
each complaint based on a non- 
Federally registered trademark. There 
shall accompany the submission of the 
original of each complaint based upon 
the alleged unauthorized importation or 
sale of an article covered by a non- 
Federally registered trademark the 
following 

(1) A detailed and specific description 
of the alleged trademark; 

(2) Information concerning prior 
attempts to register the alleged 
trademark; and 

(3) Information on the status of 
current attempts to register the alleged 
trademark. 

(0 Additional material to accompany 
each copyright-baaed complaint Tliere 
shall accompany the submission of the 
original of each complaint based upon 
the alleged unauthorized importation or 
sale of an article covered by a copyright 
one certified copy of the Federal 
Register and thnie additional copies, 
three copies of each license agreement 
(if any) concerning use of the copyright 
except that if a standard license 
agreement is used, three copies of that 
agreement and a list of the licensees 
operating under it will suffice; 

(gj Additionai material to accompany 
each registered mask work-based 


complaint There shall accompany the 
submission of the original or each 
complaint based upon the alleged 
unauthorized importation or sale of a 
semiconductor chip in a manner that 
constitutes infringement of a Federally 
registered mask work, one certified copy 
of the Federal Register and three 
additional copies, three copies of each 
license agreement (if any) concerning 
use of the mask work, excepf that if a 
standard license agreement is used, 
three copies of that agreement and a list 
of the Licensees operating under it will 
suffice: 

(b) Duty to supplement complaint 
Complainant sluill supplement the 
complaint prior to institution of an 
investigation if complainant obtains 
information upon the basis of which he 
knows or reasonably should know that a 
material legal or factual assertion in the 
complaint is false or misleading. 

§ 210.13 The response. 

(a) Time for response. Except as 
provided in S 210.59(a) and unless 
otherwise ordered in the notice of 
investigation or by the administraUve 
law judge, respondents shall have 20 
days from the date of service of the 
complaint and notice of investigation by 
the Commission under § 210.11(a) or by 
a party under § 210.11(b) within whicii 
to file a written response to the 
complaint and the notice of 
investigation. When the investigation 
involves a motion for temporary relief 
and has not been declared **more 
complicated," the response to the 
complaint and notice of investigation 
must be filed along with the response to 
the motion for temporary relief—Le., 
within 10 days after service of the 
complaint, notice of investigation, and 
the motion for temporary relief by the 
Commission under { 210.11(a) or by a 
party under $ 210.11(b}. (See § 210.59.) 

(b) Content of the response. In 
addition to conforming to the 
requirements of § 201.8 of this chapter 
and S § 210.4 and 210.5 of this part each 
response shall be under oath and signed 
by respondent or his duly authorized 
officer, attorney, or agent with the name, 
address, and telephone number of the 
respondent and any such officer, 
attorney, or agent given on the first page 
of the response. Each respondent shall 
respond to each allegation in the 
complaint and in the notice of 
investigation, and shall set forth a 
concise statement of the facts 
constituting each ground of defense. 
There shall be a specific admission, 
denial, or explanation of each fact 
alleged in the complaint and notice, or if 
the respondent is without knowledge of 
any such fact, a statement to that effect. 


Allegations of a complaint and notice 
not thus answered may be deemed to 
have been admitted. Each response shall 
include, when available, statistical data 
on the quantity and value of imports of 
the involved article. Respondents who 
are Importers must also provide the 
Harmonized Tariff Schedule item 
number(8) for importations of the 
accused imports occurring on or after 
January 1,1989, and the Tariff Schedules 
of the United States item number(8) for 
importations occurring before January 1, 
1989. Each response shell also include a 
statement concerning the respondenfs 
capacity to produce the subject article 
and the relative significance of the 
United States market to its operations. 
Respondents who are not manufacturing 
their accused imports shall state the 
name and address of the supplierls] of 
those imports. Affirmative defenses 
shall be pleaded with as much 
specificity as possible in the response. 
When the alleged unfair methods of 
competition and unfair acts are based 
upon the claims of a valid U.S. letters 
patent the respondent is encouraged to 
make the following showing when 
appropriate: 

(1) If it is asserted in defense that the 
article imported or sold by respondents 
is not covered by. or produced under a 
process covered by, the claims of each 
involved U.S, letters patent, a showing 
of such noncoverage for each Involved 
claim in each U.S. letters patent in 
question shall be made, which showing 
may be made appropriate allegations 
and. when practicable, by a chart that 
applies that involved claims of each U.S 
letters patent in question to a 
representative involved imported article 
of the respondent or to the process 
under which such article was produced: 

(2) Drawings, photographs, or other 
visual representations of the Involved 
imported article of respondent or the 
process utilized in producing such 
article, and, when a chart is furnished 
under paragraph (b)(1) of this section, 
the parts of such drawings, photographs, 
or other visual representations, should 
be labeled so that they can be read in 
conjunction with such chart; and 

(3) If the claims of any involved U.S. 
letters patent are asserted to be invalid 
or unenforceable, the basis for such 
assertion, including, when prior art is 
relied on, a showing of how the prior art 
renders each claim invalid or 
unenforceable and a copy of such prior 
art. For good cause, the presiding 
administrative law jud^ may waive any 
of the substantive requirements imposed 
under this paragraph or may impose 
additional requirements. 
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(c) Submission of article os exhibit 
At the time the response is filed, if 
practicable, the respondent shall submit 
the accused article imported or sold by 
that respondent, unless the article has 
already been submitted by the 
complainant 

§ 210.14 Amendments to pleadings and 
notice; supplemental submissions. 

(a) Preinstitution amendments. The 
complaint may be amended at any time 
prior to the institution of the 
investigation. 

(b) PosUnstitution amendments 
generally. (1) After an investigation has 
been inslituted, the complaint or notice 
of investigation may be amended only 
by leave of the Commission for good 
cause shown and upon such conditions 
as are necessary to avoid pre|udicing 
the public interest and the rights of the 
parties to the investigation. A motion for 
amendment must be made to the 

prrsidiitg administrative law judge. If 
the proposed amendment of the 
complaint would require amending the 
notice of Investigation, the presiding 
administrative law judge may grant the 
motion only by filing with the 
Commission an initial determination. All 
other dispositions of such motions shall 
be by order. 

(2) If disposition of the issues in an 
investigation on the merits will be 
facilitated, or for other good cause 
shown* the presiding administrative law 
judge may allow appropriate 
amendments to pleadings other than 
complaints upon such conditions as are 
necessary to avoid prejudicing the 
public interest and the rights of the 
parties to the investigation. 

(c) PosUnstitution amendments to 
conform to evidence. When issues not 
raised by the pleadings or notice of 
investigation, but reasonably within the 
®cope of the pleadings and notice, are 
wnsidered during the taking of evidence 
tJy express or implied consent of the 
parties, they shall be treated in all 
respects as if they had been raised in 

the pleadings and notice. Such 
amendments of the pleadings and notice 
as may be necessary to make them 
conform to the evidence and to raise 
aach issues shall be allowed at any time, 
^ shall be effective with respect to all 
parties who have expressly or Impliedly 
consented. 

(d) Supplemental submissions. The 
administrative law judge may, upon 
raasonable notice and on such terms as 
^ just, permit service of a 
J'ipplemental submission setting forth 

ansactions, occurrences, or events that 
wve taken place since the date of the 
•ubmission sought to be supplemented 


and that are relevant to any of the 
issues involved. 

Subpart D—Motions 

S2iai5 Motions. 

(a) PtesentaUon and disposiUon. (1) 
During the period between the 
institution of an investigation and the 
assignment of the investigation to a 
presiding administrative law judge, all 
motions shall be addressed to the chief 
administrative law judge. During the 
time that an investigation or related 
proceeding is before an administrative 
law judge, all motions therein shall be 
addressed to the administrative law 
judge. 

(2) When an investigation or related 
proceeding is before the Commission, all 
motions shall be addressed to the 
Chairman of the Commission. A motion 
to amend the compliant and notice of 
investigation to name an additional 
respondent after institution shall be 
served on the proposed respondent. All 
motions shall be filed with the Secretary 
and shall be served upon each party. 

(b) Content All written motions shall 
state the particular order, ruling, or 
action desired and the groimds therefor. 

(c) Responses to motions. Within 10 
days after the service of any written 
motions, or within such longer or shorter 
time as may be designated by the 
administrative law judge or the 
Commission, a nonmoving party, or in 
the instance of a motion to amend the 
compliant or notice of investigation to 
name an additional respondent after 
institution, the proposed respondent, 
shall respond or he may be deemed to 
have consented to the granting of the 
relief asked for in the motion. The 
moving party shall have no right to 
reply, except as permitted by the 
administrative law judge or the 
Commission. 

(d) MoUons for extensions. As a 
matter of discretion, the administrative 
law judge or the Commission may waive 
the ^uirements of this section as to 
motions for extension of time, and any 
rule upon such motions ex parte. 

(210.16 Dsfautt. 

(a) DefiniUon of default (1) A party 
shall be found in default if it fails to 
respond to the compliant and notice of 
investigation in the manner prescribed 
in S S 2iai3 or 210.3d(c), or otherwise 
fails to answer the complaint and notice, 
and fails to show cause why it should 
not be found in default. 

(2) A party may be found in default as 
a sanction for abuse of process under 
i 210.4.9(b) or failure to make or 
cooperate in discovery under 
S 210.33(b). 


(b) Procedure for determining default 
(1) If a respondent has foiled to respond 
or appear in the manner described in 
paragraph (a) of this section, a party 
may file a motion for, or the 
administrative law judge may issue 
upon his own initiative, an order 
directing that respondent to show cause 
why it should not be found in default. If 
the respondent fails to make the 
necessary showing, the administrative 
law judge shall issue an initial 
determination finding the respondent in 
default an administrative law judge's 
decision denying a motion for a finding 
of default under paragraph (a)(1) of this 
section shall be in the form of an order. 

(2) Any party may file a motion for 
issuance of, or the administrative law 
judge may issue on his own initiative, an 
initial determination finding a party in 
default for abuse of process under 

§ 210.4(b) or failure to make or 
cooperate in discovery under 
{ 210.33(b}. A motion for a finding of 
default as a sanction for abuse of 
process or failure to make or cooperate 
in discovery shall be granted by initial 
determination or denied by order. 

(3) A party found in default shall be 
deemed to have waived its right to 
appear, to be served with documents, 
and to contest the allegations at issue in 
the investigation. 

(c) Relief against a respondent in 
default (1) After a respondent has been 
found in default by the Commission, the 
complainant may file with the 
Commission a declaration that it is 
seeking immediate entry of relief against 
the respondent in default. The facta 
alleged in the compliant will be 
presumed to be true with respect to the 
defaulting respondent. The Commission 
may issue an exclusion order, a cease 
and desist order, or both, affecting the 
defaulting respondent only after 
considering the effect of such orderfs) 
upon the public health and welfare, 
competitive conditions in the U.S. 
economy, the production of like or 
directly competitive articles in the 
United States, and U.S. consumers, and 
concluding that the order(s) should still 
be issued in light of the aforementioned 
public interest factors. 

(2) In any motion requesting the entry 
of default or the termination of the 
investigation with respect to the last 
remaining respondent in the 
investigation, the complainant shall 
declare whether or not it is seeking a 
general exclusion order. TV 
Commission may Issue a general 
exclusion order pursuant to section 
337(g)(2) of the Tariff Act of 1930. 
regardless of the source or importer of 
the articles concerned, provided that a 
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violation of section 337 of the Tariff Act 
is established by substantial, reliable, 
and probative evidence, and only after 
considering the aforementioned public 
interest factors. 

§ 210.17 Failures to act other than the 
statutory forms of default. 

Failures to act other than the defaults 
listed in § 210.18 of this part may 
provide a basis for the presiding 
administrative law judge or the 
Commission to draw adverse inferences 
and to issue findings of fact, conclusions 
of law. determinations [including a 
determination on violation of section 337 
of the Tariff Act of 1930), and orders 
that are adverse to the party who fails to 
act. Such failures include, but are not 
limited to: 

(a) Failure to respond to a motion that 
materially alters the scope of the 
investigation or a related proceeding; 

(b) Failure to respond to a motion for 
temporary relief pursuant to § 210.59; 

(c) Failure to respond to a motion for 
summary determination under § 210.18; 

(d) Failure to appear at a hearing 
before the administrative law judge 
after filing a written response to the 
complaint or motion for temporary 
relief—or failure to appear at a hearing 
before the Commission; 

(e) Failure to file a brief or other 
written submission requested by the 
administrative law judge or the 
Commission during an investigation or a 
related proceeding; 

(0 Failure to respond to a petition for 
review of an initial determination, a 
petition for reconsideration of an initial 
determination, or an application for 
interlocutory review of an 
administrative law judge*8 order; 

(g) Failure to Hie a brief or other 
written submission requested by the 
administrative law judge or the 
Commission; and 

(h) Failure to participate in temporary 
relief bond forfeiture proceedings under 
§ 210.70. 

The presiding administrative law judge 
or the Commission may take action 
under this rule sua sponte or in response 
to the motion of a party. 

§210.16 Summary determinations. 

(a) Motions for summary^ 
determinations. Any party may move 
with any necessary supporting affidavits 
for a summary determination in his 
favor upon all or any part of the issues 
to be determined in the investigation. 
Counsel or other representatives in 
support of the complaint may so move at 
any time after 20 days following the date 
of service of the complaint and notice 
instituting the investigation. Any other 
party or a respondent may so move at 


any time after the date of publication of 
the notice of investigation in the Federal 
Register. Any such motion by any party 
in connection with the issue of 
permanent relief, however, must be filed 
at least 30 days before the date fixed for 
any hearing provided for in 
§ 210.36(a)(1). Any motion for summary 
determination filed in connection with 
the temporary relief phase of an 
investigation must be filed nn or before 
the deadline set by the presiding 
administrative law judge. 

(b) Opposing affidavits; oral 
argument; time and basis for 
determination. Any nonmoving party 
may file opposing affidavits within 10 
days after serv ice of the motion for 
summary determination. The 
administrative law judge may. in his 
discretion or at the request of any party, 
set the matter for oral argument and call 
for the submission of briefs or 
memoranda. The determination sought 
by the moving party shall be rendered if 
pleadings and any depositions, answers 
to interrogatories, and admissions on 
file, together with the affidavits, if any. 
show that there is no genuine issue as to 
any material fact and that the moving 
party is entitled to a summary 
determination as a matter of law. 

(c) Affidavits. Supporting and 
opposing affidavits shall be made on 
personal knowledge, shall set forth such 
facts as would be admissible in 
evidence, and shall show affirmatively 
that the affiant is competent to testify to 
the matters stated therein. Sworn or 
certified copies of all papers or parts 
thereof referred to in an affidavit shall 
be attached thereto or served therewith. 
The administrative law judge may 
permit affidavits to be supplemented or 
opposed by depositions, answers to 
interrogatories, or further affidavits. 
When a motion for summary 
determination is made and supported as 
provided in this section, a party 
opposing the motion may not rest upon 
the mere allegations or denials of the 
opposing party's pleading, but the 
opposing party's response, by affidavits, 
answers to interrogatories, or as 
otherwise provided in this section, must 
set forth specific facts showing that 
there is a genuine issue of fact for the 
evidentiary hearing under § 210.36(a)(1) 
or (2). if the opposing party does not so 
respond, a summary determination, if 
appropriate, shall be rendered against 
the opposing party. 

(d) Refusal of application for 
summary determination; continuances 
and other orders. Should it appear from 
the affidavits of a party opposing the 
motion that the party cannot, for 
reasons stated, present by affidavit facts 
essential to justify the party's 


opposition, the administrative law judge 
may refuse the application for summary 
determination, or may order a 
continuance to permit affidavits to be 
obtained or depositions to be taken or 
discovery to be had or may make such 
other order as is appropriate, and a 
ruling to that effect shall be made a 
matter of record. 

(e) Order establishing facts. If on 
motion under this section a summary 
determination is not rendered upon the 
whole case or for all the relief asked and 
a hearing is necessary, the 
administrative law judge, by examining’ 
the pleadings and the evidence and by 
interrogating counsel if necessary, shall 
if practicable ascertain what material 
facts exist without substantial 
controversy and what material facts are 
actually and in good faith controverted 
The administrative law judge shall 
thereupon make an order specifying the 
facts that appear without substantial 
controversy and directing such further 
proceedings in the investigations as are 
warranted. The facts so specified shall 
be deemed established. 

(f) Order of summary determination. 
An order of summary determination 
shall constitute an initial determination 
of the administrative law judge. 

§ 210.19 Intervention. 

Any person desiring to intervene in an 
investigation or a related proceeding 
under this part shall make a written 
motion. The motion shall have attached 
to it a certificate showing that the 
motion has been served upon each party 
to the investigation or related 
proceeding in the manner described in 
§ 201.16(b) of this chapter. Any party 
may file a response to the motion in 
accordance with § 210.15(c). provided 
that the response is accompanied by a 
certificate confirming that the response 
was served on the proposed intervenor 
and all other parties. The Commission, 
or the administrative law judge by 
initial determination, may grant the 
motion to the extent and upon such 
terms as may be proper under the 
circumstances. 

§ 210.20 Oeclasslfication of confIdentia) 
information. 

(a) Any party may move to declassify 
documents (or portions thereof) that 
have been designated confidential by 
the submitter but that do not satisfy the 
confidentiality criteria set forth in 
§ 201.6(a). All such motions, whether 
brought at any time during the 
investigation or after conclusion of the 
investigation shall be addressed to and 
ruled upon by the presiding 
administrative law judge, or if the 
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investigation is not before a presiding 
administrative law judge, by the chief 
administrative law judge or such 
administrative law judge as he may 
designate. 

(b) Following issuance of a public 
version of the initial determination on 
whether there is a violation of section 
337 of the Tariff Act of 1930 or an initial 
determination that would otherwise 
terminate the investigation (if adopted 
by the Commission), the granting of a 
motion, in whole or part, to declassify 
information designated confidential 
shall constitute an initial determination, 
except as to that information for which 
no submissions in opposition to 
declassification have been hied. 

S 21021 Termination of investigations. 

(a) Motions for termination. (1) Any 
party may move at any time prior to the 
issuance of an initial determination on 
violation of section 337 of the Tariff Act 
of 1930 for an order to terminate an 
investigation in whole or in part as to 
any or all respondents, on the basis of 
withdrawal of the complaint or certain 
allegations contained therein, or for 
good cause other than the grounds listed 
In paragraph (a)(2) of this section. The 
presiding administrative law judge may 
grant the motion in an initial 
determination upon such terms and 
conditions as he deems proper. 

(2) Any party may naove at any lime 
for an order to terminate an 
investigation In whole or in part as to 
any or all respondents on the basis of a 
settlement, a licensing or other 
agreement, or a consent order, as 
provided in paragraphs (b) and (cj of 
this section. 

(b) Termination by Settlement (1) An 
investigation before the Commission 
may be terminated as to one or more 
respondents as provided In paragraph 
(a)(2) of this section and pursuant to 
section 337(c) of the Tariff Act of 1930 
on the basis of a licensing or other 
settlement agreement. A motion for 
termination by settlement shall contain 
copies of the licensing or other 
settlement agreement, any supplemental 
agreements, and a statement that there 
are no other agi^ements. written or oral, 
express or implied between the parties 
concerning the subject matter of the 
investigation. If the licensing or other 
settlement agreement contains 
confidential business information within 
the meaning of S 201.6(a) of this chapter, 
a copy of the agreement with such 
information deleted shall accompany 
the motion. 

(2) The motion and agreement(8) shall 
oe certified by the administrative law 
judge to the Commission with an initial 
oeterminalion if the motion for 


termination is granted. If the licensing or 
other agreement or the initial 
determination contains confidential 
business information, copies of the 
agreement and initial determination 
with confidential business information 
deleted shall be certified to the 
Commission simultaneously with the 
confidential versions of su^ documents. 
The Commission shall promptly publish 
a notice in the Federal Register stating 
that an initial determination has been 
received, that nonconfidential versions 
of the initial determination and tlie 
agreement are available for inspection 
in the Office of the Secretary, and that 
interested persons may submit written 
comments concerning termination of the 
respondents in question within 10 days 
of the date of publication of the notice in 
the Federal Register. An order of 
termination by settlement need not 
constitute a determination as to 
violation of section 337 of the Tariff Act 
of 1930. 

(c) Termination by entry of consent 
order. An investigation before the 
Commission may be terminated as 
provided in paragraph (a)(2) of this 
section and pursuant to section 337(c) of 
the Tariff Act of 1930 on the basis of a 
consent order. An order of termination 
by consent order need not constitute a 
determination as to violation of section 
337. 

(1) Opportunity to submit proposed 
consent order, (i) Prior to institution of 
on investigation. Where time, the nature 
of the proceeding, and the public 
interest permit, any person being 
investigated pursuant to section 603 of 
the Trade Act of 1974 (19 U.S.C 2482) 
shall be afforded the opportunity to 
submit to the Commission a proposal for 
disposition of the matter under 
investigation in the form of a consent 
'order stipulation that incorporates a 
proposed consent order executed by or 
on behalf of such person and that 
complies with the requirements of 
paragraph (c)(3) of this section. 

(ii) Subsequent to institution of an 
investigation. In investigations under 
section 337 of the Tariff Act of 1930, a 
proposal to terminate by consent order 
shall be submitted as a motion to the 
administrative law judge with a 
stipiilation that incorporates a proposed 
consent order. If the stipulation contains 
confidential business ir^ormation within 
the meaning of t 201.6(a) of this chapter, 
a copy of the stipulation with such 
information deleted shall accompany 
the motion. The stipulation shall comply 
with the requirements of paragraph 

(c)(3) of this section. At any time prior to 
commencement of the hearing, the 
motion may be filed by one or more 
respondents, aiui may be filed jointly 


with other parties to the investigation. 
Upon request and for good cause shown, 
the administrative law judge may 
consider such a motion during or after a 
hearing. The filing of the motion shall 
not stay proceedings before the 
administrative law judge unless the 
administrative law judge so orders. The 
administrative law judge shall promptly 
file with the Commission an initial 
determination regarding the motion for 
termination if the motion is granted. If 
the initial determination contains 
confidential business information, a 
copy of the initial determination with 
such information deleted shall be filed 
with the Commission simultaneously 
with the filing of the confidential version 
of the initial determination. Pending 
disposition by the Commission of a 
consent order stipulation, a party may 
not, absent good cause shown, 
withdraw from the stipulation once it 
has been submitted pursuant to this 
section. 

(2) Commission disposition of consent 
order, (i) If an initial determination 
granting the motion for termination 
based on a consent order stipulation is 
filed with the Commission, the 
Commission shall promptly serve copies 
of the nonconfidential version of the 
initial determination and the consent 
order stipulation on the U.S. Department 
of Health and Human Services, the U.S. 
Department of fustice, the Federal Trade 
Commission, the U.S. Customs Service, 
and such other departments and 
agencies as the Commission deems 
appropriate. 

(ii) The Commission, after considering 
the effect of the settlement by consent 
order upon the public health and 
welfare, competitive conditions in the 
U.S. economy, the production of like or 
directly competitive articles in the 
United States, and U.S. consumers in the 
manner provided by { 210.50(a)(2) and 
(4). shall dispose of the initial 
determination according to the 
procedures of {{ 2ia42 through 2ia45. 
An order of termination by consent 
order need not conatitute a 
determination as to violation of section 
337. The Commission shall publish in the 
Federal Register and serve on all parties 
notice of its action. Should the 
Commission reverse the initial 
determination, the parties are in no way 
bound by their proposal in later actions 
before the Commission. 

(3) Contents of consent order 
stipulation, (i) Contents. (A) F.very 
consent order stipulation shall contain, 
in addition to the proposed consent 
order, the following: 

(I) An admission of all jurisdictional 
facts; 
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[2) An express waiver of all rights to 
seek judicial review or otherwise 
challenge or contest the validity of the 
consent order. 

(J) A statement that the signatories to 
the consent order stipulation will 
cooperate with and will not seek to 
impi^e by litigation or other means the 
Commission's efforts to gather 
information under subpart 1 of part 210: 
and 

(^) A statement that the enforcement, 
m^ification. and revocation of the 
consent order will be carried out 
pursuant to subpart 1 of part 210. 
incorporating by reference the 
Commission's Rules of Practice and 
Procedure. 

(B) In the case of an intellectual 
property-based investigation, the 
consent order stipulation shall also 
contain a statement that the consent 
order shall not apply with respect to any 
claim by any intellectual property right 
that has expired or been found or 
adjudicated invalid or unenforceable by 
the Commission or a court or agency of 
competent jurisdiction, provided that 
such finding or judgment has become 
final and nonreviewable. 

(C) The consent order stipulation may 
contain a statement that the signing 
thereof is for settlement purposes only 
and does not constitute admission by 
any respondent that an unfair act has 
been committed. 

(ii) Effect, interpretation, and 
reporting. The consent order shall have 
the same force and effect and may be 
enforced, modified, or revoked in the 
same manner as is provided in section 
337 of the Tariff Act of 1930 and this 
part for other Commission actions. The 
Commission may require periodic 
compliance reports pursuant to subpart I 
of this part to be submitted by the 
person entering into the consent order 
stipulation. 

(d) Effect of termination. An order of 
termination issued by the administrative 
law judge shall constitute an initial 
determination. 

$ 210.22 Designating an Investigation 
‘‘more complicated**. 

(a) Definition. A "more complicated" 
investigation is an investigation that is 
of an involved nature owing to the 
subject matter, difficulty in obtaining 
information, the large number of parties 
involved, or other significant factors. 

(b) Permanent Relief Upon motion or 
sua sponte, the administrative law judge 
or the Commission may issue an order 
designating an investigation "more 
complicated" in order to have up to six 
months of additional time to adjudicate 
a complainant's request for permanent 
relief under section 337 of the Tariff Act 


of 1930. See § 210.51(a) of this part. The 
administrative law judge or the 
Commission shall publish a notice in the 
Federal Register announcing the 
designation and the reasons for it. If the 
designation is imposed by the 
administrative law judge prior to 
issuance of an initial determination on 
violation of section 337 of the Tariff Act, 
any party aggrieved by the designation 
may file any application for. 
interlocutory review under S 210.24(a)(2) 
of this part, if the designation is imposed 
by the administrative law judge in an 
order issued concurrently with the initial 
determination on permanent relief, any 
party may contest the designation in a 
petition for review, as if the order were 
an initial determination issued under 
§ 210.42(c) of this part. The extended 
deadline for concluding the piermanent 
relief phase of an investigation that has 
been designated "more complicated" 
under this paragraph shall be computed 
in the manner specified in § 210.51(c) of 
this part. 

(c) Temporary relief The Commission 
or the presiding administrative law 
judge, pursuant to S 210.60 of this part, 
may declare an investigation "more 
complicated" in order to have up to 60 
days of additional time to adjudicate a 
motion for temporary relief, ^e also 
§ 210.51(b). The Commission's or the 
administrative law judge's reasons for 
designating the investigation "more 
complicated" for that purpose shall be 
published in the Federal Register. The 
extended deadline for concluding an 
investigation that has been designated 
"more complicated" under this 
paragraph shall be computed in the 
manner specified in $ 210.51(c) of this 
part. 

§ 210.23 Suspension of investigation. 

Any party may move to suspend an 
investigation under this part, because of 
the pendency of proceedings in a court 
or agency of the United States involving 
questions concerning the subject matter 
of the investigation that are similar to 
the questions being adjudicated by the 
Commission. The administrative law 
judge or the Commission also may raise 
the issue sua sponte. An administrative 
law judge's decision granting a motion 
for suspension shall be in the form of an 
initial determination. 

§ 210.24 Interlocutory appeals. 

Rulings by the administrative law 
judge on motions may not be appealed 
to the Commission prior to the 
administrative law judge's issuance of 
an initial determination, except in the 
following circumstances: 

(a) Appeals without leave of the 
administrative low judge. The 


Commission may in its discretion 
entertain interlocutory appeals, except 
as provided in { 210.64. when a ruling of 
the administrative law judge: 

(1) Requires the disclosure of 
Commission records or requires the 
appearance of Government officials 
pursuant to § 210.32(c)(2): 

(2) Designates the permanent relief 
phase of an investigation "more 
complicated" pursuant to § 210.22(b); or 

(3) Denies an application for 
intervention pursuant to S 210.19. 
Appeals from such rulings may be 
sought by filing an application for 
review, not to exceed 15 pages, with the 
Commission within five days after 
service of the administrative law judge's 
ruling. An answer to the application for 
review may be filed within five days 
after service of the application. The 
application for review should specify the 
person or party taking the appeal, 
designate the ruling or part thereof from 
which appeal is being taken, and specify 
the reasons and present arguments as to 
why review is being sought. The 
Commission may. upon its own motion, 
enter an order staying the return date of 
an order issued by the administrative 
law judge pursuant to § 210.32(c)(2) or 
may enter an order placing the matter 
on the Commission's docket for review. 
Any order placing the matter on the 
Commission's docket for review will set 
forth the scope of the review and the 
issues that will be considered and will 
make provision for the filing of briefs if 
deemed appropriate by the Commission. 

(b) Appeals with leave of the 
administrative law judge. 

(1) Except as otherwise provided in 
paragraph (a) of this section. § 210.64 of 
this part, and paragraph (b)(2) of this 
section, applications for review of a 
ruling by an administrative law Judge 
may be allowed only upon request made 
to the administrative law judge and 
upon determination by the 
administrative law judge in writing, with 
justification in support thereof, that the 
ruling involves a controlling question of 
law or policy as to which there is 
substantial ground for difference of 
opinion, and that either an immediate 
appeal from the ruling may materially 
advance the ultimate completion of the 
investigation or subsequent review will 
be an inadequate remedy. 

(2) Applications for review of a ruling 
by an administrative law judge under 

§ 210.5(d)(1) of this part as to whether 
information designated confidential by 
the supplier is entitled to confidential 
treatment under § 210.5(b) may be 
allowed only upon request made to the 
administrative law judge and upon 
determination by the administrative law 
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judge in writing, with justiflcation in 
support thereof. 

(3) Written applications for review 
under paragraphs (b)(1) or |b)(2) above 
shall not exceed 15 pages and may be 
filed within five days after service of the 
administrative law judge's 
determination. An answer to the 
application for review may be filed 
within five days after service of the 
application for review. Thereupon, the 
Commission may, in its discretion, 
permit an appeal. Unless otherwise 
ordered by the Commission. 

(Commission review, if permitted, shall 
be confined to the application for review 
and answer thereto, without oral 
argument or further briefs. 

(c) Investigation not stayed. 
Application for review under this 
section shall not stay the investigation 
before the administrative law judge 
unless the administrative law judge or 
the Commission shall so order. 

§ 210.25 Sanctions. 

(a) Any party may file a motion for 
sanctions for abuse of process under 
S 210.4(b). abuse of discovery under 

i 210.27(d). failure to make or cooperate 
in discovery under S 210.33(c), or 
violation of a protective order under 
§ 210.34(c) of this part. The motion 
should be filed promptly after the 
allegedly sanctionable conduct is 
discovered. The presiding 
administrative law judge (when the case 
is before him) or the Commission (when 
the case is before it) also may raise the 
sanction issue sua sponte. 

(b) The motion shall be addressed to 
the presiding administrative law judge, 
if the allegedly sanctionable conduct 
occurred or is discovered while the 
administrative law judge is presiding. 

The administrative law judge's ruling on 
the motion shall be in the form of an 
order, if it is issued before or 
concurrently with the initial 
determination concerning violation of 
section 337 of the Tariff Act of 1930 or 
termination of the investigation. 

(c) If the motion of sanctions is filed 
after the administrative law judge has 
issued an initial determination 
concerning violation of section 337 of 
the Tariff Act of 1930 or termination of 
the investigation--or if the motion is 
filed after the investigation has been 
terminated by the Commission—the 
niolion shall be addressed to the 
Conunission, The Commission may 
assi^ the motion to an administrative 
law judge for a recommended 
determination. The deadlines and 
procedures that will be followed in 
processing the recommended 
determination will be set forth in the 


Commission order assigning the motion 
to the administrative law judge. 

(d) If an administrative law judge's 
order concerning sanctions is issued 
before the initial determination 
concerning violation of section 337 of 
the Tariff Act of 1930 or termination of 
the investigation, it may be appealed 
under § 210.24(b)(1) of this part with 
leave from the adiministrative law judge, 
if the requirements of that section are 
satisfied, if the order is issued 
concurrently with the initial 
determination, the order may be 
appealed by filing a petition meeting the 
requirements of § 210.43(b) of this part. 
The periods for filing such petitions and 
responding to the petitions will be 
specified in the Commission notice 
issued pursuant to § 210.42(i). if the 
initial determination has granted a 
motion for termination of the 
investigation, or in the Commission 
notice issued pursuant to § 210.46(a)(5), 
if initial determination concerns 
violation of section 337. The 
Commission will determine whether to 
adopt the order, after disposition of the 
initial determination concerning 
violation of section 337 or termination of 
the investigation. 

(e) If the administrative law judge's 
ruling on the motion for sanctions is in 
the form of a recommended 
determination pursuant to paragraph (c) 
of this section, the deadlines end 
procedures for parties to contest the 
recommended determination will be set 
forth in the Commission order assigning 
the motion to the administrative law 
judge. 

{{) If a motion for sanctions is filed 
with the administrative law judge, he 
may defer his adjudication of the motion 
until after he has issued a final initial 
determination concerning violation of 
section 337 of the Tariff Act of 1930 or 
termination of investigation. His ruling 
on the motion for sanctions must be in 
the form of a recommended 
determination and shall be issued no 
later than 90 days after the issuance of 
the aforesaid initial determination on 
violation of section 337 or termination of 
the investigation. To aid the 
Commission in determining whether to 
adopt a recommended determination 
granting or denying cost or attorney's 
fee sanctions, any party may file written 
comments with the Commission 14 days 
after service of the recommended 
determination. Replies to such 
comments may be filed within seven 
days after service of the comments. The 
Commission will determine whether to 
adopt the recommended determination 
after reviewing the parties' arguments 
and taking any other steps the 
Commission deems appropriate. 


§ 210.26 Other motions. 

Motions pertaining to discovery shall 
be filed in accordance with § 210.15 and 
the pertinent provisions^of subpart E of 
this chapter (§§ 210.27 through 210.34). 
Motions pertaining to evidentiary 
hearings and prehearing conferences 
shall be filed in accordance with 
S 210.15 and the pertinent provisions of 
subpart P of this chapter (§S 210.35 
through 210.40). Motions for temporary 
relief shall be filed as provided in 
subpart H of this chapter (i.e., SS 210.52 
through 210.57). 

Subpart E—Discovery and Compulsory 
Process 

S 210.27 General provisions governing 
discovery. 

(a) Discovery methods. The parties to 
an investigation may obtain discovery 
by one or more of the following 
methods; Depositions upon oral 
examination or written questions; 
written interrogatories; production of 
documents or things or permission to 
enter upon land or other property for 
inspection or other purposes; and 
requests for admissions. 

(b) Scope of discovery. Regarding the 
scope of discovery for the temporary 
relief phase of an investigation, see 

§ 210.61 of this part. For the permanent 
relief phase of an investigation, unless 
otherwise ordered by the administrative 
law judge, a party may obtain discovery 
regarding any matter, not privileged, 
that is relevant to the following: 

(1) The claim or defense of the party 
seeking discovery or to the claim or 
defense of any other party, including the 
existence, description, nature, custody, 
condition, and location of any books, 
documents, or other tangible things; 

(2) The identity and location of 
persons having Imowledge of any 
discoverable matter; 

(3) The appropriate remedy for a 
violation of section 337 of the Tariff Act 
of 1930 (see § 210.42(a](l)(ii)(A) of this 
part); or 

(4) The appropriate bond for the 
respondents, under section 337(j) of the 
Tariff Act of 1930, during Presidential 
review of the remedial order (if any) 
issued by die Commission (see 

S 210.42(a](l)(ii)(B) of this part). It is not 
ground for objection that the 
information sought will be inadmissible 
at the hearing if the information sought 
appears reasonably calculated to lead to 
the discovery of admissible evidence. 

(c) Supplementation of responses. A 
party who has responded to a request 
for discovery with a response that was 
complete when made is under no duty to 
supplement his response to include 
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information thereafter acquired except 
under the following circumstances; 

(1) A party is under a duty to 
seasonably supplement his response 
with respect to any question dhectly 
addressed to— 

(1) The identity and location of 
persons having knowledge of 
discoverable matters: and 

(ii) The identity of each person 
expected to be called as an expert 
witness at a hearing, the subject matter 
on which the person is expected to 
testify, and the substance of the person's 
testimony. 

(2) A party is under a duty to 
seasonably amend a prior response if he 
obtains information upon the basis of 
which— 

(i) The party knows that the response 
was incorrect when made; or 

(ii) The party knows that the 
response, though correct when made, is 
no longer true and the circumstances are 
such that a failure to amend the 
response is in substance a knowing 
concealment 

(3) A duty to supplement responses 
may be imposed by order of the 
administrative law judge, agreement of 
the parties, or at any time prior to a 
hearing through new requests for 
supplemention of prior responses. 

(d) Signing of Discovery Requests, 
Responses, and Objections. (1) Every 
request for discovery or response or 
objection thereto made by a party 
represented by an attorney shall be 
signed by at least one attorney of record 
in the attorney's individual name, whose 
address shall be slated. A party who is 
not represented by an attorney shall 
sign the request, response, or objection 
and shall state the party's address. The 
signature of the attorney or party 
constitutes a certification that the signer 
has read the request, response, or 
objection, and that to the best of the 
signer's knowledge, information, and 
belief formed after a reasonable inquiry, 
the request, objection, or response la 

(i) Consistent with S§ 201.a 210.4. 
210.5, and other relevant provisions of 
this chapter and warranted by existing 
law or a good faith argument for the 
extension, modification, or reversal of 
existing law; 

(ii) Not interposed for any improper 
purpose, such as to harass or to cause 
unnecessary delay or needless increase 
in the cost of btigatioo: and 

(ill) Not unreasonable or unduly 
burdensome or expensive, given the 
needs of the case, the discovery already 
had in the case, and the importance of 
the issues at stake in the litigation. 

If a request, response, or objection is not 
signed, it shall be stricken unless it is 


signed promptly after the omission is 
called to the attention of the submitter, 
and a party shall not be obligated to 
take any action with respect to the 
request, response, or objection until it is 
signed. 

(2) if a request, response, or objection 
is certified in violation of paragraph 
(d)(1) of this section, the administrative 
law judge or the Commission, upon 
motion or sua sponte under*§ 210.25 of 
this party, may impose an appropriate 
sanction upon the person who made the 
certification, the party on whose behalf 
the request, response, or objection was 
made, or both. A request, response, or 
objection need not be frivolous in its 
entirety in order for the administrative 
law ju^e or the Commission to 
determine that it was certified in 
violation of paragraph (d)(1). If any 
portion of the document is found to be 
false, frivolous, misleading, or otherwise 
in violation of paragraph (d)(1), a 
sanction may imposed. In 
determining whether a request, 
objection, response, or a portion thereof 
was certified in violation of this 
paragraph, the administrative law judge 
or the Commission will consider 
whether the document or disputed 
portion was objectively reasonable 
under the circumstances. 

(3) An appropriate sanction may 
indude an order to pay to the other 
parties or proposed parties the amount 
of reasonable expenses incurred 
because of the violation, including a 
reasonable attorney's fee, or a fine in 
addition to attorneys* fees, to the extent 
authorized by Rule 26(g) of the Federal 
Rules of Civil Procedure. Monetary 
sanctions shall not be imposed under 
this section against the United States, 
the Commission, or a Commission 
investigative attorney. 

(4) Monetary sanctions imposed to 
compensate the Commission for 
expenses incurred by a Commission 
investigative attorney or the 
Commission's Office of Unfair Import 
Investigations will include 
reimbursement for costs but not 
attorneys' fees. 

§ 210.2B Depositions. 

(a) When depositions may be token. 
Following publication in the Federal 
Regtsier of a Commission notice 
instituting the investigation, any party 
may take the testimony of any person, 
including a party, by deposition upon 
oral examination or written questions. 
The presiding administrative law judge 
will determine the permissible dates or 
deadlines for taking such depositions. 

(b) Persons before whom depositions 
may be taken. Depositions may be taken 
before a person having power to 


administer oaths by the laws of the 
United States or of the place where the 
examination is held. 

(c) Notice of examination. A party 
desiring to take the deposition of a 
person shall give notice in writing to 
every other party to the investigation. 
The administrative law judge shall 
determine the appropriate period for 
providing such notice. The notice shall 
state the time and place for taking the 
deposition and the name and address of 
each person to be examined, if known, 
and, if the name is not known, a general 
description sufficient to identify him or 
the particular class or group to which he 
belongs. A notice may provide for the 
taking of testimony by telephone, but 
the administrative law jud^ may. on 
motion of any party, require that the 
deposition be taken in the presence of 
the deponent The parlies may stipulate 
in writing, or the administrative law 
judge may upon motion order, that the 
testimony at a deposition be recorded 
by other than stenographic means. If a 
subpoena duces tecum is to be served 
on the person to be examined, the 
designation of the materials to be 
produced as set forth in the subpoena 
shall be attached to or included in the 
notice. 

(d) Taking of deposition. Each 
deponent shall be duly sworn, and any 
adverse party shall have the right to 
cross-examine. Objections to questions 
or documents shall be in short form, 
stating the grounds of objections relied 
upon. Evidence objected to shall be 
taken subject to the objections, except 
that privileged communications and 
subject matter need not be disclosed 
The questions propounded and the 
answers thereto, together with all 
objections made, shall be reduced to 
writing, after which the deposition shall 
be subscribed by the deponent (unless 
the parties by stipulation waive signing 
on the deponent is ill or cannot be found 
or refuses to sign) and certified by the 
person before whom the deposition was 
taken. If the deposition is not subscribeii 
by the deponent, the person 
administering the oath shall state on the 
record such fact and the reason therefor. 
When a deposition is recorded by 
stenographic means, the stenographer 
shall certify on the transcript that the 
witness was sworn in the stenographer’s 
presence and that the transcript is a true 
record of the testimony of the witness. 
When a deposition is recorded by other 
than stenographic means and is 
thereafter transcribed, the person 
transcribing it shall certify that the 
person heard the witness sworn on the 
recording and that the transcript is a 
correct writing of the recording. 
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Thereafter, that person shall forward 
one copy to each party who was present 
or represented at the taking of the 
deposition. See paragraph (i) of this 
section concerning the effect of errors 
and irregularities in depositions. 

(e) Depositions of nonparty officers or 
employees of the Commission or of 
other Government agencies, A party 
desiring to take the deposition of an 
officer or employee of the Commission 
other than the Commission investigative 
attorney, or of an officer or employee of 
another Government agency, or to 
obtain documents or other physical 
exhibits in the custody, control, and 
possession of such officer or employee, 
shall proceed by written motion to the 
administrative law judge for leave to 
apply for a subpoena under § 210.32(c). 
Such a motion shall be granted only 
upon a showing that the information 
expected to be obtained thereby is 
within the scope of discovery permitted 
by § 210.27(b) or § 210.61 and cannot be 
obtained without undue hardship by 
alternative means. 

(f) Service of deposition transcripts on 
the Commission staff The party taking 
the deposition shall promptly serve one 
copy of the deposition transcript on the 
Commission investigative attorney. 

(g) Admissibility of depositions. The 
fact that a deposition is taken and filed 
with the Commission investigative 
attorney as provided in this section does 
not constitute a determination that it is 
admissible in evidence or that it may be 
used in the investigation. Only such part 
of a deposition as is received in 
evidence at a hearing shall constitute a 
part of the record in such investigation 
upon which a determination may be 
based. Objections may be made at the 
hearii^ to receiving in evidence any 
deposition or part thereof for any reason 
that would require exclusion of the 
evidence if the witness were then 
present and testifying. 

(h) Use of depositions. A deposition 
may be used as evidence against any 
party who was present or represented at 
the taking of the deposition or who had 
reasonable notice thereof, in accordance 
with any of the following provisions; 

(1) Any deposition may be used by 
any party for the purpose of 
contradicting or impeaching the 
testimony of a deponent as a witness; 

(2) The deposition of a party may be 
used by an adverse party for any 
purpose; 

(3) The deposition of a wibiess, 
whether or not a party, may be used by 
any party for any purposes if the 
administrative law judge finds— 

(j) ^T^at the witness is dead; or 

(ii) That the witness is out of the 
United States, unless it appears that the 


absence of the witness was procured by 
the party offering the deposition; or 

(iii) That the witness is unable to 
attend or testify because of age, illness, 
infirmity, or imprisonment; or 

(iv) That the party offering the 
deposition has been unable to procure 
the attendance of the witness by 
subpoena; or 

(v) Upon application and notice, that 
such exceptional circumstances exist as 
to make it desirable in the interest of 
justice and with due regard to the 
importance of presenting the oral 
testimony of witnesses at a hearing, to 
allow the deposition to be used. 

(4) If only part of a deposition is 
offered in evidence by a party, an 
adverse party may require him to 
introduce any other part that ought in 
fairness to be considered with the party 
introduced, and any party may introduce 
any other parts. 

(i) Eff^t of errors and irregularities in 
depositions. 

(1) As to notice. All errors and 
irregularities in the notice for taking a 
deposition are waived unless^written 
objection is promptly served upon the 
party giving notice. 

(2) As to disqualification of person 
before whom the deposition is to be 
taken. Objection to taking a deposition 
because of disqualification of the person 
before whom it is to be taken is waived 
unless made before the taking of the 
deposition begins or as soon thereafter 
as the disqualification becomes known 
or could be discovered with reasonable 
diligence. 

(3) As to taking of depositions, (i) 
Objections to the competency of a 
witness or the competency, relevancy, 
or materiality of testimony are not 
waived by failure to make them before 
or during the deposition, unless the 
ground of the objection is one which 
might have been obviated or removed if 
presented at that time. 

(ii) Errors and irregularities occurring 
at the oral examination in the manner of 
taking the deposition, in the form of the 
questions or answers, in the oath or 
affirmation, or in the conduct of parties, 
and errors of any kind which might be 
obviated, removed, or cured if promptly 
presented, are waived unless 
seasonable objection thereto is made at 
the taking of the deposition. 

(iii) Objections to the form of written 
questions submitted under this section 
are waived unless served in writing 
upon the party propounding them. The 
presiding administrative law judge shall 
set the deadline for service of such 
objections. 

(4) As to completion and return of 
deposition. Errors and irregularities in 
the manner in which the testimony is 


transcribed or the deposition is 
prepared, signed, certified, sealed, 
indorsed, transmitted, filed, or otherwise 
dealt with by the person before whom it 
is taken are waived unless a motion to 
suppress the deposition or some part 
thereof is made with reasonable 
promptness after such defect is, or with 
due diligence might have been, 
ascertained. 

i 210.29 Interrogatories. 

(a) Scope: use at hearing. Any party 
may serve upon any other party written 
interrogatories to be answered by the 
party served. Interrogatories may relate 
to any matters that can be inquired into 
under § 210.27(b) or { 210.61, and the 
answers may be used to the extent 
permitted by the rules of evidence. 

(b) Procedure. (1) Interrogatories may 
be served upon any party after the date 
of publication in the Federal Register of 
the notice of investigation. 

(2) Parties answering interrogatories 
shall repeal the interrogatories being 
answered immediately preceding the 
answers. Each interrogatory shall be 
answered separately and fully in writing 
under oath, unless it is objected to, in 
which event the reasons for objection 
shall be stated in lieu of an answer. The 
answers are to be signed by the person 
making them, and the objections are to 
be signed by the attorney making them. 
The party upon whom the 
interrogatories have been served shall 
serve a copy of the answers, and 
objections if any. within the time 
specified by the administrative law 
judge. The party submitting the 
interrogatories may move for an order, 
under S 210.33(a) with respect to any 
objection to or other failure to answer 
an interrogatory. 

(3) An interrogatory otherwise proper 
is not necessarily objectionable merely 
because an answer to the interrogatory 
involves an opinion or contention that 
relates to fact or the application of law 
to fact, but the administrative law judge 
may order that such an interrogatory 
need not be answered until after 
designated discovery has been 
completed or until a prehearing 
conference or a later time. 

(c) Option to produce records. When 
the answer to an interrogatory may be 
derived or ascertained from the records 
of the party upon whom the 
interrogatory has been served or from 
an examination, audit, or inspection of 
such records, or from a compilation, 
abstract, or summary based thereon, 
and the burden of deriving or 
ascertaining the answer is substantially 
the same for the party serving the 
interrogatory as for the party served, it 
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is a sufTicienl answer to such 
interrogatory to specify the records from 
which the answer may be derived or 
ascertained and to afford to the party 
serving the interrogatory reasonable 
opportunity to examine, audit or inspect 
such records and to make copies. 
compUalions, abstracts, or summaries, 
llie specifications provided shall 
include sufficient detail to permit the 
interrogating party to locate and to 
identify, as readily as can the party 
served, the documents from which the 
answer may be ascertained. 

§ 210.30 Requests for production of 
documents and things and entiy upon land. 

(a) Scope, Any party may serve on 
any other party a request: (1) To 
produce and permit the party making the 
request, or someone acting on his behalf, 
to inspect and copy any designated 
documents (including writings, 
drawings, graphs, charts, photographs, 
and other data compilations from which 
information can be obtained], or to 
inspect and copy. test, or sample any 
tangible things that are in the 
possession, custody, or control of the 
party upon whom the request is served; 
or 

(2) To permit entry upon designated 
land or other property in the possession 
or control of the party upon whom the 
request is served for the purpose of 
inspecting and measuring, surveying, 
photographing, testing, or sampling the 
property or any designated object or 
operation thereon, within the scope of 
§ 210.27(b). 

(b) Procedure, (1) The request may be 
served upon any party after the date of 
publication in the Federal Register of the 
notice of investigation. The request shall 
set forth the items to be inspected, either 
by individual item or by category, and 
describe each item and category with 
reasonable pcirticularity. The request 
shall specify a reasonable time, place, 
and manner of making the inspection 
and performing the related acts. 

(2) The party upon whom the request 
is served shall serv'e a written response 
within the time specified by the 
administrative law judge. The response 
shall state. %vilh respect to each item or 
category, that inspection and related 
activities will be permitted as requested, 
unless the request is objected to. in 
which event the reasons for objection 
shall be stated. If objection is made to 
part of any item or category, the part 
shall be specified. The party sub^tting 
the request may move for an order 
under ( 210.33(a) with respect to any 
objection to or other failure to respond 
to the request or any part thereof, or any 
failure to permit inspection as 
requested. A party i^o produces 


documents for inspection shall produce 
them as they are kept in the usual 
course of business or shall organize and 
label them to correspond to the 
categories in the request. 

(c) Persons not parties. This section 
does not preclude issuance of an order 
against a person not a party to permit 
entry upon land. 

§ 210.31 Requests for admlS8k>n. 

(a) Form, content and service of 
request for admission. Any party may 
serve on any other party a written 
request for admission of the truth of any 
matters relevant to the investigation and 
set forth in the request that relate to 
statements or opinions of fact or of the 
application of law to fact, including the 
genuineness of any documents 
described in the request Copies of 
documents shall be served with the 
request unless they have been otherwise 
furnished or are known to be, and in the 
request are stated as being, in the 
possession of the other party. Each 
matter as to which an admission is 
requested shall be separately set forth. 
The request may be served upon a party 
whose complaint is the basis for the 
investigation after the date of 
publication in the Federal Register of the 
notice of investigation. The 
administrative law judge will determine 
the period within which a party may 
serve a request upon other parties. 

(b) Answers and objections to request 
for admission, A party answering a 
request for admission shall repeat the 
request for admission immediately 
preceding his answer. The matter may 
be deem^ admitted unless, within the 
period specified by the administrative 
law judge, the party to whom the 
request is directed serves upon the party 
requesting the admission a sworn 
%vntten answer or objection addressed 
to the matter. If objection is made, the 
reason therefor shall be stated. The 
answer shall specifically deny the 
matter or set forth in detail the reasons 
why the answering party cannot 
truthfully admit or deny the matter. A 
denial sl^ll fairly meet the substance of 
the requested achnission, and when good 
faith requires that a party qualify his 
answer or deny only a part of the matter 
as to which an admission is requested, 
he shall specify so much of it as is true 
and qualify or deny the remainder. An 
answering party may not give lack of 
information or knowledge as a reason 
for failure to admit or deny unless he 
states that he has made reasonable 
inquiry and that the information known 
to or readily obtainable by him is 
insufficient to enable him to admit or 
deny. A party who considers that a 
matter as to which an admission has 


been requested presents a genuine issue 
for a hearing may not object to the 
request on that ground alone; he may 
deny the matter or set forth reasons why 
he cannot admit or deny it. 

(c) Sufficiency of answers. The party 
who has requested the admissions may 
move to determine the sufficiency of the 
answers or objections. Unless the 
objecting party sustains his burden of 
showing that the objection is justified, 
the administrative law judge shall order 
that an answer be served. If the 
administrative law judge determines 
that an answer does not comply with the 
requirements of this section, he may 
order either that the matter is admitted 
or that an amended answer be served. 
The administrative law judge may, in 
lieu of these orders, determine that final 
disposition of the request be made at a 
prehearing conference or at a designated 
time pnor to a hearing under this part. 

(d) Effect of admissions; withdrawal 
or amendment of admission. Any matter 
admitted under this section may be 
conclusively established unless the 
administrative law judge on motion 
permits withdrawal or “amendment'* of 
the admission. The administrative law 
judge may permit withdrawal or 
amendment when the presentation of 
the Issues of the investigation will be 
subserved thereby and the party who 
obtained the admission fails to satisfy 
the administrative law judge that 
withdrawal or amendment will 
prejudice him in maintaining his position 
on the issue of the investigation. Any 
admission made by a party under this 
section is for the purpose of the pending 
investigation only and is not an 
admission by him for any other purposi. 
nor may it be used against him in any 
other proceeding. 

§210.32 Subpoenas. 

(a) Application for issuance of a 
subpoena, (1) Subpoena ad 
testificandum. An application for 
issuance of a subpoena requiring a 
person to appear and depose or testify 
at the taking of a deposition or at a 
hearing shall be made to the 
administrative law judge. 

(2) Subpoena duces tecum. An 
application for issuance of a subpoena 
requiring a person to appear and depose 
or testify and to produce specified 
documents, papers, books, or other 
physical exhibits at the taking of a 
deposition, at a prehearing conference, 
at a hearing, or under any other 
circumstances, shall be made in writing 
to the administrative law judge and 
shall specify the material to be produced 
as precisely as possible, showing the 
general relevancy of the material and 
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the reasonableness of the scope of the 
subpoena. 

(3) The administrative law judge shall 
rule on all applications filed under 
paragraph (a)(1) or (a)(2) of this section 
ond may issue subpoenas when 
warranted 

(b) Use of subpoena for discovery. 
Subpoenas may be used by any party 
for purposes of discovery or for 
obtaining documents, papers, books or 
other physical exhibits for use in 
evidence, or for both purposes. When 
used for discovery purposes, a subpoena 
may require a person to produce and 
permit the inspection and copying of 
nonprivileged documents, papers, books, 
or other physical exhibits that constitute 
or contain evidence relevant to the 
subject matter involved and that are in 
the possession, custody, or control of 
such person. 

(c) Application for subpoenas for 
nonparty Commission records or 
personnel or for records and personnel 
of other Government agencies, 

(1) Procedure, An application for 
issuance of a subpoena requiring the 
production of nonparty documents, 
papers, books, physical exhibits, or 
other material in the records of the 
Commission, or requiring the production 
of records or personnel of other 
Government agencies shall specify as 
precisely as possible the material to be 
produced the nature of the information 
to be disclosed, or the expected 
testimony of the official or employee, 
and shall contain a statement showing 
the general relevancy of the material, 
information, or testimony and the 
reasonableness of the scope of the 
application, together with a showing 
that such material, information, or 
testimony or their substantial equivalent 
could not be obtained without undue 
hardship or by alternative means. 

(2) Ruling, Such applications shall be 
niled upon by the administrative law 
judge, and he may issue such subpoenas 
when warranted To the extent that the 
ruotion is granted, the administrative 
law judge shall provide such terms and 
conditions for the production of the 
material, the disclosure of the 
infoimtion, or the appearance of the 
official or employee as may appear 
necessary and appropriate for the 
protection of the public interest. 

(3) Application for subpoena grounded 
the Freedom of information Act. 

No application for a subpoena for 
production of documents grounded upon 
the Freedom of information Act (5 U.S.Q 
S52) shall be entertained by the 
udministralive law judge. 

(d) Motion to limit or quash. Any 
motion to limit or quash a subpoena 


shall be filed within such time as the 
administrative law judge may allow. 

(e) Ex parte rulings on applications 
for subpoenas. Applications for the 
issuance of the subpoenas pursuant to 
the provisions of this section may be 
made ex parte, and if so made, such 
applications and rulings thereon shall 
remain ex parte unless otherwise 
ordered by the administrative law judge. 

(f) Witness Pees. [\) Deponents and 
witnesses. Any person compelled to 
appear in person to depose or testify in 
response to a subpoena shall be paid the 
same mileage as are paid witnesses with 
respect to proceedings in the courts of 
the United States; provided, that 
salaried employees of the United States 
summoned to depose or testify as to 
matters related to their public 
employment, irrespective of the party at 
whose instance they are summoned, 
shall be paid in accordance with the 
applicable Federal regulations. 

(2) Responsibility. The fees and 
mileage referred to in paragraph (f)(1) of 
this section shall be paid by the party at 
whose instance deponents or witnesses 
appear. Fees due under this paragraph 
shall be tendered no later than the date 
for compliance with the subpoena 
issued under this section. Failure to 
timely tender fees under this paragraph 
shall not invalidate any subpoena 
issued under this section. 

(g) Obtaining judicial enforcement In 
order to obtain judicial enforcement of a 
subpoena issued under paragraphs 

(a)(1). (a)(2). or (c)(2) of this section, the 
administraUve law judge shall certify to 
the Commission, on motion of sua 
sponte. a request for such enforcement, 
liie request shall be accompanied by 
copies of relevant papers and a written 
report from the administrative law judge 
concerning the purpose, relevance, and 
reasonableness of the subpoena. The 
Commission will subsequently issue a 
notice stating whether it has granted the 
request and authorized its Office of the 
General Counsel to seek such 
enforcement. 

S 210.33 FaNure to make or cooperate In 
discovery; sanctions. 

(a) Motion for order compelling 
discovery. A party may apply to the 
administrative law judge for an order 
compelling discovery upon reasonable 
notice to other parties and all persona 
affected thereby. 

(b) Nommonetary sanctions for 
failure to comply with an order 
compelling discovery. If a party or an 
officer or agent of a party fails to comply 
with an order including, but not limited 
to. an order for the taking of a 
deposition or the production of 
documents, an order to answer 


interrogatories, an order issued pursuant 
to a request for admissions, or an order 
to comply with a subpoena, the 
administrative law judge, for the 
purpose of permitting resolution of 
relevant issues and disposition of the 
investigation without unnecessary delay 
despite the failure to comply, may take 
such action in regard thereto as is just, 
including, but not limited to the 
following: 

(1) Infer that the admission, testimony, 
documents, or other evidence would 
have been adverse to the party; 

(2) Rule that for the purposes of the 
investigation the matter or matters 
concerning the order or subpoena issued 
be taken as established adversely to the 
party; 

(3) Rule that the party may not 
introduce into evidence or otherwise 
rely upon testimony by the party, officer, 
or agent, or documents, or other material 
in support of his position in the 
investigation; 

(4) Rule that the party may not be 
heaiti to object to introduction and use 
of secondary evidence to show what the 
withheld admission, testimony, 
documents, or other evidence would 
have shown; 

(5) Rule that a motion or other 
submission by the party concerning the 
order or subpoena issued be stricken or 
rule by initial determination that a 
determination in the investigation be 
rendered against the party, or both; or 

(6) Order any other non-monetary 
sanction available under Rule 37(b) of 
the Federal Rules of Civil Procedure. 

Any such action may be taken by 
written or oral order issued in the course 
of the investigation or by inclusion in 
the initial determination of the 
administration law judge. It shall be the 
duty of the parties to seek, and that of 
the administrative law judge to grant, 
such of the foregoing means of relief or 
other appropriate relief as may be 
sufficient to compensate for the lack of 
withheld testimony, documents, or other 
evidence. If, in the administrative law 
judge's opinion such relief would not be 
sufficient the administrative law judge 
shall certify to the Commission a 
request that court enforcement of the 
subpoena or other discovery order be 
sou^t 

(c) Monetary sanctions for failure to 
make or cooperate in discovery. (1) In 
lieu of or in addition to taking action 
listed in paragraph (b) of this section, 
the administrative law judge or the 
Commission, upon motion or sua sponte 
under § 210.25 of this part, may impose 
an appropriate monetary sanction upon 
a party who fails to make or cooperate 
with discovery in any manner described 
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in paragraph (b) of this section or in 
Rule 37 of the Federal Rules of Civil 
Procedure, the party's attorney, or both. 
An appropriate monetary sanction may 
include an order to pay to the other 
parties the amount of reasonable 
expenses incurred, including a 
reasonable attorney's feCf or a fine in 
addition to attorneys' fees, to the extent 
authorized by Rule 37 of the Federal 
Rules of Civil Procedure. Monetary 
sanctions shall not be imposed under 
this section against the United States, 
the Commission, or a Commission 
investigative attorney. 

(2) Monetary sanctions imposed to 
compensate the Commission for 
expenses incurred by a Commission 
investigative attorney or the 
Commission's Office of Unfair Import 
Investigations will include 
reimbursement for costs but not 
attorneys* fees. 

f 210.34 Protective orders. 

(а) Issuance of protective order. Upon 
motion by a party or by the person from 
whom discovery is sought or by the 
administrative law judge on his own 
initiative, and for good cause shown, the 
administrative law judge may make any 
order that may appear necessary and 
appropriate for the protection of the 
public interest or that justice requires to 
protect a party or person from 
annoyance, embarrassment, oppression, 
or undue burden or expense, including 
one or more of the following: 

(1) That discovery not be had; 

(2) That the discovery may be had 
only on specified terms and conditions, 
including a designation of the time or 
place; 

(3) That discovery may be had only by 
a method of discovery other than that 
selected by the party seeking discovery; 

(4) That certain matters not be 
inquired into, or that the scope of 
discovery be limited to certain matters; 

(5) That discovery be conducted with 
no one present except persons 
designated by the administrative law 
judge; 

(б) That a deposition, after being 
sealed, be opened only by order of the 
Commission or the administrative law 
judge; 

(7) That a trade secret or other 
confidential research, development, or 
commercial information not be disclosed 
or be disclosed only in a designated 
way; and 

(8) That the parties simultaneously file 
specified documents or information 
enclosed in sealed envelopes to be 
opened as directed by the Commission 
or the administrative law judge. If the 
motion for a protective order is denied, 
in whole or in part, the Commission or 


the administrative law judge may, on 
such termaand conditions as are just, 
order that any party or person provide 
or permit discovery. The Commission 
also may, upon motion or sua sponte, 
issue protective orders or may continue 
or amend a protective order issued by 
the administrative law judge. 

(b) Unauthorized disclosure of 
information. If confidential business 
information submitted in Accordance 
with the terms of a protective order is 
disclosed to any person other than in a 
manner authorized by the protective 
order, the party responsible for the 
disclosure must immediately bring all 
pertinent facts relating to such 
disclosure to the attention of the 
submitter of the information and the 
administrative law judge or the 
Commission, and, without prejudice to 
other rights and remedies of the 
submitter of the information, make 
every effort to prevent further disclosure 
of such information by the party or the 
recipient of such information. 

(cj Violation of protective order. Any 
individual who has agreed to be bound 
by the terms of a protective order issued 
pursuant to paragraph (a) of this section, 
and who is determined to have violated 
the terms of the protective order, may be 
subject to one or more of the following: 

(1) An official reprimand by the 
Commission; 

(2) Disqualification from or limitation 
of further participation in a pending 
investigation; 

(3) Temporary or permanent 
disqualification from practicing in any 
capacity before the Commission 
pursuant to § 201.15(a] of this chapter; 

(4) Referral of the facts underlying the 
violation to the appropriate licensing 
authority in the jurisdiction in which the 
individual is licensed to practice; 

(5) Sanctions as enumerated in 

§ 210.33(b}, or such other action as may 
be appropriate. 

The issue of whether sanctions should 
be imposed may be raised on a motion 
by a party, the administrative law 
judge's own motion, or the 
Commission's own initiative in 
accordance with § 210.25. The 
Commission or the administrative law 
judge shall allow the parties to make 
written submissions and. if warranted, 
to present oral argument bearing on the 
issues of violation of a protective order 
and sanctions therefor. When the 
motion is addressed to the 
administrative law judge, he shall grant 
or deny a motion for sanctions by 
issuing an order. 

(d) Reporting requests for confidential 
business information. (1) Reporting 
Requirement. Each person subject to 
protective order issued pursuant to 


paragraph (a) of this section shall report 
in writing to the Commission 
immediately upon learning that 
confidential business information 
disclosed to him or her pursuant to the 
protective order is the subject of a 
subpoena, court or administrative order 
(other than an order of a court reviewing 
a Commission decision), discovery 
request, agreement, or other written 
request seeking disclosure, by him or 
any other person, of that confidential 
business information to persons who are 
not, or may not be, permitted access to 
that information pursuant to either a 
Commission protective order or 
§ 210.5(b) of this part. 

(2) Sanctions and other actions. After 
providing notice and an opportunity to 
comment, the Commission may impose a 
sanction upon any person who willfully 
fails to comply with paragraph (d)(1) of 
this section, or it may take other action 

Subpart F—Prehearing Conferences 
and Hearings 

§ 210.35 Prehearing conferences. 

(a) When appropriate. The 
administrative law judge in any 
investigation may direct coimsel or 
other representatives for all parties to 
meet with him for one or more 
conferences to consider any or all of the 
following: 

(1) Simplification and clarification of 
the issues: 

(2) Scope of the hearing; 

(3) Necessity or desirability of 
amendments to pleadings subject, 
however, to the provisions of § 210.14: 

(4) Stipulations and admissions of 
either fact or the content and 
authenticity of documents; 

(3) Expedition in the discovery and 
presentation of evidence including, but 
not limited to, restriction of the number 
of expert, economic, or technical 
witnesses; and 

(6) Such other matters as may aid in 
the orderly and expeditious disposition 
of the investigation including disclosure 
of the names of witnesses and the 
exchange of documents or other 
physical exhibits that will be introduced 
in evidence in the course of the hearing. 

(b) Subpoenas. Prehearing 
conferences may be convened for the 
purpose of accepting returns on 
subpoenas duces tecum issued pursuant 
to the provisions of § 210.32(a)(2). 

(c) Reporting. In the discretion of the 
administrative law judge, prehearing 
conferences may or may not be 
stenographically reported and may or 
may not be public. 

(d) Order. The administrative law 
judge may enter in the record an order 
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that recites the results of the conference. 
Such order shall include the 
admlnistraUve law judge's rulings upon 
matters considered at the conference, 
together with appropriate direction to 
the parties. The administrative law 
judge's order shall control the 
subsequent course of the hearing, unless 
the administrative law judge modifies 
the order. 


$2103$ General provisions for hearings. 

(a) Puq^e of hearings. (1) An 
opportunity for a hearing shall be 
provided in each investigation under 
this part, in accordance with the 
Administrative Procedure Act. At the 
hearing, the presiding administrative 
law judge will take evidence and hear 
argument for the puipose of determining 
whether there is a violation of section 
337 of the Tariff Act of 1930, and for the 
purpose of making findings and 
rrcommendatioos, as described in 


{ 2l0.42(a)(l)(ii), concerning the 
appropriate remedy and the amount of 
the bond to be posted by respondents 
during Presidential review of the 
Commission's action* under section 
337(j) of the Tariff Act. 

(2) An opportunity for a hearing in 
accordance with the Administrative 


Procedure Act shall also be provided in 
connection with every motion for 
temporary relief filed under this part, 

(b) Public hearings. All hearings in 
investigations under this part shall be 
public unless otherwise ordered by the 
administrative law judge. 

(c) Expedition. Hearings shall proceed 
with all reasonable expedition, and, 
insofar as practicable, shall be held at 
one place, continuing until completed 
unless otherwise ordered by the 
administrative law judge. 

(d) Rifats of the parties. Every 
hearing under this section shall be 
conducted in accordance with sections 
554 through 556 of the Administrative 
fVocedure Act (5 U.S.C. 554 through 556). 
Hence, every party shall have the right 
of adequate notice, cross^xamination. 
presentation of evidence, objection, 
^notion, argument, and all other rights 
essential to a fair hearing. 

(e) Presiding official. An 
(uimiaistrative law judge shall preside 
over each hearing unless the 
Commission shall otherwise order. 

§210.37 Evidence. 

(a) P(//t/en of Proof Tlie proponent of 
factual proposition shall be required 
to sustain the burden of proof with 
^^J^pect thereto. 

Admissibility. Relevant, material, 
and reliable evidence shall be admitted. 
*Tel^ant, immaterial, unreliable, and 
anduly repeUtious evidence shall be 


excluded, immaterial or irrelevant parts 
of an admissible document shall be 
segregated and excluded as far as 
practicable. 

(c) Information obtained in 
investigations. Any documents, papers, 
books, physical exhibits, or other 
materials or information obtained by the 
Commission under any of its powers 
may be disclosed by the Commission 
investigative attorney when necessary 
in connection with investigations and 
may be offered in evidence by the 
Commission investigative attorney. 

(d) Official notice. When any decision 
of the administrative law judge rests, in 
whole or in part, upon the taking of 
official notice of a material fact not 
appearing in evidence of record, 
opportunity to disprove such noticed 
fact shall be granted any party making 
timely motion therefor. 

(e) Objections. Objections to evidence 
shall be made in timely fashion and 
shall briefly state the grounds relied 
upon. Rulings on all objections shall 
appear on the record. 

(0 Exceptions. Formal exception to an 
adverse ruling is not required. 

(g) Excluded evidence. When an 
objection to a question propounded to a 
witness is sustained, the examining 
party may make a specific offer of what 
he expects to prove by the answer of the 
witness, or the administrative law judge 
may In his discretion receive and report 
the evidence in full. Rejected exhibits, 
adequately marked for identification, 
shall be retained with the record so as 
to be available for consideration by any 
reviewing authority. 

§210.38 Record. 

(a) Definition of the record. The 
record shall consist of all pleadings, the 
notice of investigation, motions and 
response's, and other documents and 
things properly filed with the Secretary 
in accordance with § 210.4(b]. in 
addition to all orders, notices, and initial 
determinations of the administrative law 
judge, orders and notices of the 
Commission, hearing and conference 
transcripts, evidence admitted into the 
record, and any other items certlhed 
into the record by the administrative * 
law judge or the Commission. 

(b) Reporting and transcription. 
Hearings shall be reported and 
transcribed by the official reporter of the 
Commission under the supervision of 
the administrative law judge, and the 
transcript shall be a part of the record. 

(c) Corrections. Changes in the official 
transcript may be made only when they 
involve errors affecting substance. A 
motion to correct a transcript shall be 
addressed to the administrative law 
judge, who may order that the transcript 


be changed to reflect such corrections as 
are warranted, after consideration of 
any objections that may be made. Such 
corrections shall be made by tiie official 
reporter by furnishing substitute typed 
pages, under the usual certificate of the 
reporter, for insertion in the transcript. 
The original uncorrected pages shall be 
retained In the files of the Commission. 

(d) Certification of record* The record 
shall be certified to the Commission by 
the administrative law judge upon his 
filing of an initial determination or at 
such earlier lime as the Commission 
may order. 

§210.39 In camera treatment of 
confidential information. 

(a) Definition. Except as hereinafter 
provided and consistent with §§ 210.5 
and 210.34. confidential documents and 
testimony made subject to protective 
orders or orders granting in camera 
treatment are not made part of the 
public order and are kept confidential in 
an in camera record. Only the persons 
identified in a protective order, persons 
identified in § 210.5(b). and court 
personnel concerned with judicial 
review shall have access to confidential 
information in the in camera record. The 
right of the administrative law judge and 
the Commission to disclose confidential 
data under a protective order (pursuant 
to § 210.34] to the extent necessary for 
the proper disposition of each 
procee^ng is specifically reserved. 

(b) In camera treatment of documents 
and testimony. The administrative law 
judge shall have authority to order 
documents or oral testimony offered in 
evidence, whether admitted or rejected, 
to be placed in camera. 

(c) Part of confidential record. In 
camera documents and testimony shall 
constitute a part of the confidential 
record of the Commission. 

(d) References to in camera 
information. In submitting proposed 
findings, briefs, or other papers, counsel 
for all parties shall make an attempt in 
good faith to refrain from disclosing the 
specific details of in camera documents 
and testimony. This shall not preclude 
references in such proposed findings, 
briefs, or other papers to such 
documents or testimony including 
generalized statements based on their 
contents. To the extent that counsel 
consider it necessary to include specific 
details of in camera data in their 
presentations, such data shall be 
incoqiorated in separate proposed 
findings, briefs, or other papers marked 
"Business Confidential," which shall be 
placed in camera and become a part of 
the confidential record. 
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S 210.40 Proposed findings and 
conclusions. 

At the time a motion for summary 
determination under § 210.18(a) or a 
motion for termination under S 210.21(a) 
is made, or when it Is found that a party 
is in default under S 210.16 (a) or (b), or 
at the close of the reception of evidence 
in any hearing held pursuant to this part 
(except as provided in i 210.63), or 
within a reasonable time thereafter 
fixed by the administrative law judge, 
any party may file proposed findings of 
fact and conclusions of law, together 
with reasons therefor. When 
appropriate, briefs in support of the 
proposed findings of fact and 
conclusions of law may be filed with the 
administrative law judge for his 
consideration. Such proposals and briefs 
shall be in writing, shall be served upon 
all parties in accordance with § 210.4(d). 
and shall contain adequate references to 
the record and the authorities on which 
the submitter is relying. 

Subpart G—Determinations and 
Actions Taken 

$210.41 Termination of investigation. 

Except as provided in $ 210.21 (b)(2) 
and (c) of this part, an order of 
termination issued by the Commission 
shall constitute a determination of the 
Commission under $ 210.45(c). 

$ 210.42 Initial determinations. 

(a)(1) On issues concerning 
permanent relief, (i) Unless otherwise 
ordered by the Commission, the 
administrative law judge shall certify 
the record to the Commission and shall 
file an initial determination on whether 
there is a violation of section 337 of the 
Tariff Act of 1930 within nine months 
after publication of the notice of 
investigation in an ordinary case or 
within 14 months after such publication 
in a “more complicated'* case. 

(ii) Unless the Commission orders 
otherwise, within 14 days after issuance 
of the initial determination on 
permanent relief, the administrative law 
judge shall issue a recommended 
determination containing findings of fact 
and recommendations concerning— 

(A) The appropriate remedy for any 
violation that has been found, and 

(B) The amount of the bond to be 
posted by the respondents during 
Presidential review of Commission 
action under section 337(j) of the Tariff 
Act of 1930. 

(2) On certain motions to declassify 
information. Following issuance of the 
public version of an initial 
determination under paragraph (a)(l)(i) 
of this section, the decision of an 
administrative law judge granting a 


motion to declassify information, in 
whole or in part, shall be in the form of 
an initial determination as provided in 
$ 210.20(b) of this part. 

(b) On issues concerning temporary 
relief or forfeiture of temporary relief 
bonds. Certification of the record and 
the disposition of an initial 
determination concerning a motion for 
temporary relief are governed by 

§ $ 210:65 and 210.66 of this part. The 
disposition of an initial determination 
concerning possible forfeiture of a 
complainant's temporary relief bond, in 
whole or in part, is governed by § 210.70 
and paragraph (c) below. 

(c) On other matters. The 
administrative law judge shall grant by 
the following types of motions by 
issuing an initial determination or shall 
deny fiiem by issuing an orden a motion 
to amend the complaint or notice of ‘ 
investigation pursuant to $ 210.14(b}: a 
motion for a finding of default pursuant 
to $ 210.16 (a) or (b); a motion for 
summary determinafion pursuant to 

$ 210.18(a); a motion for intervention 
pursuant to $ 210.19; a motion for 
termination pursuant to $ 210.21; a 
motion to suspend an investigation 
pursuant to $ 210.23; or a motion for 
forfeiture of a complainant's temporary 
relief bond pursuant to $ 210.70, 

(d) Contents. The initial determination 
shall include: an opinion stating Hndings 
(with specific page references to 
principal supporting items of evidence in 
the record) and conclusions and the 
reasons or bases therefor necessary for 
the disposition of all material issues of 
fact, law, or discretion presented in the 
record; and a statement that, pursuant to 
$ 210.42(h). the initial determination 
shall become the determination of the 
Commission unless a party files a 
petition for review of the initial 
determination pursuant to $ 210.43(a] or 
$ 210.46(a) or the Commission, pursuant 
to $ 210.44 or $ 210.46(a)(6). orders on its 
own motion a review of the initial 
determination or certain issues therein. 

(e) Notice to and advice from other 
deportments and agencies. The U.S. 
Department of Health and Human 
Services, the U.S. Department of Justice, 
the Federal Trade Commission, the U.S. 
Customs Service, and such other 
departments and agencies as the 
Commission deems appropriate shall be 
served with a copy of the initial 
determination. The Commission shall 
consider comments, limited to issues 
raised by the record, the initial 
determination, and the petitions for 
review, received from such agencies 
when deciding whether to initiate 
review or the scope of review. The 
Commission shall allow such agencies 
20 days after the service of an initial 


determination filed pursuant to 
$ 210.42(a)(l)(i) or 10 days after the 
service of an initial determination filed 
pursuant to $ 210.42(c) or $ 210.66 to 
submit their comments. 

(f) Initial determination mode by the 
administrative law judge. An initial 
determination under this section shall 
be made and filled by the administrative 
law judge who presided over the 
investigation, except when that person 
is unavailable to the Commission and 
except as provided in $ 210.20(a). 

(g) Reopening of proceedings by the 
administrative low judge. At any time 
prior to the Tiling of the initial 
determination, the administrative law 
judge may reopen the proceedings for 
the reception of additional evidence. 

(h) Effect (1) An initial determination 
Tiled pursuant to $ 210.42(a)(2) shall 
become the determination of the 
Commission 45 days after the date of 
service of the initial determination, 
unless the Commission has ordered 
review of the initial determination or 
certain issues therein, or by order has 
changed the effective date of the initial 
determination. 

(2) An initial determination under 

$ 210.42(a)(l)(i) shall be processed in the 
manner described in $ 210.46 of this 
part. The findings and recommendations 
made by the administrative law Judge 
pursuant to $ 210.42(a)(l)(ii) will be 
considered by the Commission in 
reaching determinations on remedy and 
bonding by the respondents pursuant to 
$ 210.50(a) (1) and (3). 

(3) An initial determination filed 
pursuant to $ 210.42(c) shall become the 
determination of the Commission 30 
days after the date of service of the 
initial determination, except as provided 
in paragraph (h)(5) of this section and 

S 210.70(c), unless the Commission, 
within 30 days after the date of such 
service shall have ordered review of the 
initial determination or certain issues 
therein or by order has changed the 
effective date of the initial 
determination. 

(4) The disposition of an initial 
determination granting or denying a 
motion for temporary relief is governed 
by the provisions of $ 210.66. 

(5) The disposition of an initial 
determination concerning possible 
forfeiture of a complainant's temporary 
relief is governed by $ 210.70. 

(i) Notice of determination. A notice 
stating the Commission's decision on 
whether to review an initial 
determination will be issued by the 
Secretary, served on the parties, and 
published in the Federal Register. 
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§ 210.43 Petitions for review of initiat 
(determinations on matters other than 
permanent or temporary relief. 

(a) Filing of the petition. Except as 
provided elsewhere in this paragraph, 
any party to an investigation may 
request Commission review of an initial 
determination issued under § 210.42(c) 
or S 210.70(c) by filing a petition with the 
Secretary. A petition for review of an 
initial determination issued under 

§ 210.42(c) must be filed within hve 
business days after issuance of the 
initial determination. A petition for 
review of an initial determination issued 
under 5 210.70(c) must be filed within 10 
days after issuance of the initial 
determination. A party may not petition 
for review, however, of any issue as to 
which the party has been found to be in 
default Similarly, a party or proposed 
respondent who did not file a response 
to the motion addressed in the initial 
determination may be deemed to have 
consented to the relief requested and 
may not petition for review of the issues 
raised in the motion. 

(b) Content of the petition, A petition 
for review filed under this section shall 
identify the party seeking review and 
shall specify the issues upon which 
review of the initial determination is 
sought and shall, with respect to each 
such issue, specify one or more of the 
following grounds upon which review is 
sought: 

(1) That a finding or conclusion of 
material fact is clearly erroneous: 

(2) That a legal conclusion is 
erroneous, without governing precedent, 
rule or law, or constitutes an abuse of 
discretion: or 

(3) That the determination is one 
affecting Commission policy. 

The petition for review must set forth a 
concise statement of the facts material 
to the consideration of the stated issues, 
and must present a concise argument 
providing the reasons that review by the 
Commission is necessary or appropriate 
to resolve an important issue of fact, 
law. or policy. Any issue not raised in 
the petition for review will be deemed to 
have been abandoned and may be 
disregarded by the Commission in 
reviewing an initial determination. 

(c) Responses to the petition. Any 
party inay file a response to a petition 
for review within five business days 
after service of the petition—except that 
8 party who has been found to be in 
default may not file a response to any 
issue as to which the party has 
defaulted. 

(d) Grant or denial of review. (1) The 
Commission shall decide whether to 
8rant, in whole or in part, a petition for 
review of an initial determination filed 
pursuant to § 210.70 within 45 days of 


the service of the initial determination 
on the parties, or by such other time as 
the Commission may order. The 
Commission shall decide whether to 
grant, in whole or in part, a petition for 
review filed pursuant to § 210.42(c) 
within 30 days of the service of the 
initial determination on the parties, or 
by such other time as the Commission 
may order. 

(2) The Commission shall decide 
whether to grant a petition for review, 
based upon the petition and response 
thereto, without oral argument or further 
written submissions unless the 
Commission shall order otherwise. A 
petition will be granted and review will 
be ordered if it appears that an error or 
abuse of the type described in 
paragraph (b) of this section is present 
or if the petition raises a policy matter 
connected with the initial determination, 
which the Commission thinks is 
necessary or appropriate to address. 

(3) The Commission shall grant a 
petition for review and order review of 
an initial determination or certain issues 
therein when at least one of the 
participating Conunissioners votes for 
ordering review. In its notice, the 
Commission shall establish the scope of 
the review and the issues that will be 
considered and make provisions for 
filing of briefs and oral argument if 
deemed appropriate by the Commission. 
The notice that the Commission has 
granted the petition for review shall be 
served by the Secretary on all parties, 
the U.S. Department of Health and 
Human Services, the U.S. Department of 
Justice, the Federal Trade Commission, 
the U.S. Customs Service, and such 
other departments and agencies as the 
Commission deems appropriate. 

§ 210.44 Commission review on its own 
motion of Initial determinations on matters 
other than permanent or temporary relief. 

Within the time provided in 
§ 210.42(d). the Commission on its own 
initiative may order review of an initial 
determination—or certain issues in the 
initial determination—when at least one 
of the participating Commissioners 
votes for ordering review. A self- 
initiated Commission review of an 
initial determination will be ordered if it 
appears that an error or abuse of the 
kind described in § 210.43(b) is present 
or the initial determination raises a 
policy matter which the Commission 
thinks is necessary or appropriate to 
address. 

§ 210.45 Review of initial determinations 
on matters other than temporary or 
permanent relief. 

(a) Briefs and oral argument. In the 
event the Commission orders review of 
an initial determination pertaining to 


issues other than temporary or 
permanent relief, the parties may be 
requested to file briefs on the issues 
under review at a time and of a size and 
nature specified In the notice of review. 
The parties, within the time provided for 
filing the review briefs, may submit a 
written request for a hearing to present 
oral argument before the Commission, 
which the Commission in its discretion 
may grant or deny. The Commission 
shall grant the request when at least one 
of the participating Commissioners 
votes in favor of granting the request. 

(b) Scope of review. Only the issues 
set forth in the notice of review, and all 
subsidiary issues therein, will be 
considered by the Commission. 

(c) Determination on review. On 
review, the Commission may affirm, 
reverse, modify, set aside or remand for 
further proceedings. In whole or in part, 
the initial determination of the 
administrative law judge. The 
Commission may also make any 
findings or conclusions that in its 
judgment are proper based on the record 
in the proceeding. 

§ 210.46 Petitions for and sua sponte 
review of Initial determinations and 
permanent or temporary relief. 

(a) Permanent relief Except as 
provided elsewhere in this section, any 
party to an investigation may request 
Commission review of an initial 
determination issued under 
§ 210.42(a)(l)(i) by filing a petition with 
the Secretary subject to the following 
conditions: 

(1) Notice requirement. A party who 
intends to seek review of the initial 
determination must file with the 
Secretary and serve on all other parties, 
within 10 days after issuance of the 
initial determination, notice of the 
party’s intent to seek such review. The 
issues as to which the party intends to 
seek review must be articulated in the 
notice with specificity. The notice also 
must cite the specific grounds upon 
which review of each issue is sought, in 
accordance with § 210.43(b). Only 
parties who file notices of intent to seek 
review are permitted to file petitions for 
review. The petitions of those parties 
may not include any issue that was not 
articulated with specificity in the party’s 
notice of intent to seek review. A party 
also may not petition for review of any 
issue as to which the party has been 
found to be in default. 

(2) The petition. The petition for 
review must be filed within 15 days 
after issuance of the initial 
determination and must comply with the 
standards articulated in § 210.43(b). Any 
issue not raised in the petition for 
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review will be deemed to have been 
abandoned and may be disregarded by 
the Commission in reviewing an initial 
delermination. 

(3) Responses to thepeUttoiL Each 
party may Ble a response to a petitioa 
for review under this section within 25 
days after issuance of the initial 
determination—except that a party who 
has been found to be default may ncA 
nie a response to any issue as to which 
the party has defaulted. 

(4) R^Jy submissions. Each party that 
filed a petition for review under this 
section may file a reply to each other 
party's response to the petition, within 
30 days after issuance of the initial 
determination. 

(5) Additional submrsshna. After the 
reply submissions have been filed 
pursuant to paragraph (a)(4) of this 
section, the Commission will issue a 
notice setting deadlines for written 
submissions hrom the parties, other 
federal agencies, and interested 
members of the pubhc on the issues of 
remedy, the public interest, and bonding 
by the respondents. The notice also may 
require the parties to file briefs on issues 
chosen by the Commission. 

(6) Sua sponte review. The 
Commission shall order review on its 
own initiative when at least one of the 
participating Commissionera votes In 
favor (k doing so. 

(7) Commission action on the initktl 
determination. On or before the 
deadline prescribed in 1 21031(a) of this 
part for concluding the investigation, the 
Commission will issue a notice stating 
whether the Commission has affirmed, 
modifiedL reversed, or set aside the 
initial determination in whole or in part 
Ihe notice will also state the 
Commission's determinations on the 
issues of remedy, the public interest 
and bonding. 

(8) Service. The notice, petition for 
review, responses, reply submissions, 
and any supplemental briefs filed under 
this section by a party must be served 
on the other parties by hand-delivery 
within standard business hours, if the 
party being served is represented by 
local counsel, or by overnight delivery, if 
the party being served is not 
represented by local counseL 

(b) Temporary relief. Commissioa 
action on an initial determination 
concerning temporary relief is governed 
by the provisions of { 21066. 

{210.47 PeWoiw Ibf rvcofisIdaralfM 

Within 14 days after service of a 
Commission determination, any party 
may file with the Commission a petition 
for reconsideration of such 
determination or any action ordered to 
be taken thereimder, setting forth the 


relief desired and the grounds in support 
thereof. Any petition under this 
section must be confmed to new 
questions raised by the determinatioo or 
action ordered to be taken thereunder 
and upon which the petitioner had no 
opportunity to submit arguments. Any 
party desirtng to oppose such a petition 
shall file an answer thereto ivithin fhre 
days after service of the petition upon 
su^ party. The filing of a petition for 
reconsideration shall not stay the 
effective date of the determination or 
action ordered to be taken thereunder or 
toll the running of any statutory time 
period affecting such determination or 
action ordered to be taken thereunder 
unless specifically so ordered by the 
Commission. 

{ 2ta48 Dtspositiofi of peUtSona for 
recons k lefattow. 

The Commission may affirm, set 
aside, or modify its determination, 
including any action ordered by it to be 
taken thereunder. When appropriate, the 
Commission may order the 
administrative law judge to take 
additional evidence. 

{ 210.49 Snptafnew fa tion of Commlsalo«i 
acttofiL 

(a) Service of Commission 
determination upon the parties. A 
Commission determmatkm pursuant to 
{ 21(X45(c) or a termlnaHon on the basis 
of a licensing or other agreement or a 
consent order pursuant to { 210.21 (b) or 

(c), respectively, shall be serv^ upon 
each party to t^ invesHgation. 

(b) Pubiicotion and transmittal to the 
President A Commission determination 
that there is a violation of section 337 of 
the Tariff Act of 1930 or that there is 
reason to believe that there is such a 
violation, together with the action taken 
relative to such determination, or 
Commission action taken pursuant to 
subpart 1 of this chapter, shall promptly 
be published in the Federal Register and 
transmitted to the President, together 
with the record upon which the 
determination and the action are based. 

(c) Enforceability of Commission 
action. Unless otherwise specified, any 
Commission action other than an 
exclusion order or an order directing 
seizure and forfeiture of articles 
imported in violation of an outstanding 
exclusion order shall be enforceable 
upon receipt by the affected party of 
notice of such action. Exclusion orders 
and seizure and forfeiture orders shall 
be enforceable upon receipt of notice 
thereof by the Secretary of the TVeasory. 

(d) Finaiity of affirmative Commission 
action. If the President does not 
disapprove the Commission's action 
within a 60-day period beginning the 


day after a copy of the Commission's 
action is delivered to the President, or if 
the President notifies the Commission 
before the close of the BO-dey period 
that he approves the Commission's 
action, such action shall become final 
the day after the close of the 60-day 
period or the day the President notifies 
the Commission of his approval, as the 
case may be. 

(e) Duration. Final Commission action 
shall remain in effect as provided in 
subpart 1 of this part. 

{ 21030 CocmnMon actiofi, public 
Interest, and bofidhsg. 

(a) During the course of each 
investigation under this part, the 
C^ommission shalk—(1) Consider what 
action (general or Hmiled exclusion of 
articles firom entry or a cease and desist 
order, or exclusion of articles from entry 
under bond or a temporary cease and 
desist Older), if any, it should take, and, 
when appropriate, take such action; 

(2) Consult with and seek advice and 
information from the U3. D e pa rtment of 
Health and Human Services, the U.S. 
Department of Justice, the Federal TVade 
Commission, the U.S. Customs Service, 
and such other departments end 
agencies as if considers appropriate, 
concerning the subject matter of the 
complaint and the effect its actions 
(general or limited exchiston of articles 
from entry or a cease and desist order, 
or exchi8k>o of articles from entry under 
bond or a temporary cease and desist 
order) under section 337 of the Tariff 
Act of 1930 shall have upon the public 
health and welfare, competitive 
conditions in the U.S. economy, the 
production of like or directly 
competitive articles in the United Stales, 
and consumers; 

(3) Determine the amount of the bond 
to be posted by a respondent pursuant 
to section 337{j) of the Tariff Act of 1930 
foUoiving the issuance of temporary or 
permanent relief onder section 337 (d), 
(e), (f), or (g), of the Tariff Act talcing 
into accotml, among other things, the 
amount that would offset any 
competitive advantage to the respondent 
resulting from its allied unfair methods 
of (X)mpetition and unfair acts in the 
importation or sale of the articles in 
questioa. 

(4) Receive submissions from the 
parties, interested persons, and other 
Government agencies and departments 
with respect to the subject matter of 
paragraphs (a)(1), (a)(2), and (e)(3}. of 
this section. 

When the matter under consideration 
pursuant to paragraph (sKl) of this 
section is whetlw to grant some form of 
permanent relief, the submissions 
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described in paragraph (a)(4) of this 
section shall be filed by the deadlines 
specified in the Commission notice 
issued pursuant to § 210.46(a)(5) of this 
part When the matter under 
consideration is whether to grant some 
form of temporary relief, such 
submissions shall be filed by the 
deadlines specified in § 210.67(b). unless 
the Commission orders otherwise. Any 
submission from a party shall be served 
upon the other parties in accordance 
with § 210.4(d). The parlies* 
submissions, as well as any filed by 
interested persons or other agencies 
shall be available for public inspection 
in the Office of the Secretary. The 
Commission will consider motions for 
oral argument or. when necessary, a 
hearing with respect to the subject 
matter of this section, except that no 
hearing or oral argument will be 
permitted in connection with a motion 
for temporary relief. 

(b)(1) With respect to an 
administrative law judge's ability to 
take evidence or other information and 
to hear arguments from the parties and 
other interested persons on the Issues of 
appropriate Commission action, the 
public interest, and bonding by the 
respondents for purposes of an initial 
determination on temporary relief, see 
§§ 210.61. 210.62. and 210.66(a) of this 
part For purposes of the recommended 
determination required by 
§ 210.42(a](l)(ii). an administrative law 
judge shall lake evidence or other 
information and hear arguments from 
the parties and other interested persons 
on the issues of appropriate Commission 
action and bonding by the respondents. 
Unless the Commission orders 
otherwise, and except as provided in 
paragraph (b)(2) below, an 
administrative law judge shall not 
address the issue of the public interest 
for purposes of an initial determination 
on permanent relief under 
§210.42(a)(l)(i). 

(2) Regarding settlements by 
agreement or consent order under 
§ 210.21 (b) or (c), the parties may file 
statements regarding the impact of the 
proposed settlement on the public 
interest, and the administrative law 
judge may hear argument, although no 
discovery may be compelled with 
respect to issues relating solely to the 
public interest Thereafter, the 
administrative law judge shall consider 
and make appropriate findings in the 
initial determination regarding the effect 
of the proposed settlement on the public 
health and welfare, competitive 
conditions In the U.S. economy, the 
production of like or directly 


competitive articles in the United States, 
and U.S. consumers. 

§ 210.51 Period for concluding an 
Investigation. 

(a) Permanent relief. The permanent 
relief phase of each investigation 
instituted under this part shall be 
concluded and a final order issued no 
later than 12 months after the date of 
publication in the Federal Register of the 
notice instituting the Investigation, 
unless the investigation has been 
designated “more complicated" 
pursuant to § 210.22(b) of this part. If 
that designation has been made, the 
deadline for concluding the investigation 
is 18 months after the publication of the 
notice of investigation. 

(b) Temporary relief The temporary 
relief phase of an investigation shall be 
concluded and a final order issued no 
later than 90 days after publication of 
the notice of investigation in the Federal 
Register, unless the investigation has 
been designated “more complicated" by 
the Commission or the presiding 
administrative law judge pursuant to 

§§ 210.22(c) or 210.^. If that desi^ation 
has been made, the temporary relief 
phase of the investigation shall be 
concluded and a final order issued no 
later than 150 days after publication of 
the notice of investigation in the Federal 
Register. 

(c) Computation of time. In computing 
the deadlines imposed in paragraphs (a) 
and (b) of this section, there shall be 
excluded any period during which the 
investigation is suspended because of 
proceedings in a court or agency of the 
United States involving similar 
questions concerning the subject matter 
of such investigation. 

Subpart H—Temporary Relief 

§ 210.52 Motion for temporary relief. 

Requests for temporary relief under 
section 337(e) or (f) of the Tariff Act of 
1930 shall be made through a motion 
filed in accordance with the following 
provisions. 

(a) A complaint requesting temporary 
relief shall be accompanied by a motion 
setting forth the complainant’s request 
for such relief. In determining whether 
to grant temporary relief, the 
Commission will apply the standards 
the U.S. Court of Appeals for the Federal 
Circuit uses in determining whether to 
affirm lower court decisions granting 
preliminary injunctions. The motion for 
temporary relief accordingly must 
contain a detailed statement of specific 
facts bearing on the factors the Federal 
Circuit would consider. 

(b) The motion must also contain a 
detailed statement of facts bearing on: 


(1) Whether the complainant should 
be required to post a bond as a 
prerequisite to the issuance of 
temporary relief; and 

(2) The appropriate amount of the 
bond, if the Commission determines that 
a bond will be required. 

(c) The factors the Commission will 
consider in determining whether to 
require a bond as a prerequisite to the 
issuance of temporary relief include the 
following; 

(1) The strength of the complainant's 
case; 

(2) Whether posting a bond would 
impose an undue hardship on the 
complainant; 

(3) Whether the respondent has 
responded to the motion for temporary 
relief (in the time and manner specified 
in § 210.59 of this part or by order of the 
Commission or the administrative law 
judge); 

(4) Whether the respondent will be 
harmed by issuance of the temporary 
relief sought by the complainant; 

(5) Any other legal, equitable, or 
public interest consideration that is 
relevant to whether the complainant 
should be required to post a bond as a 
condition precedent to obtaining 
temporary relief, including whether the 
complainant is likely to use the 
temporary relief proceedings or the 
temporary relief order to harass the 
respondents or form some other 
improper purpose. 

No single factor will be determinative. 
The Commission’s general policy is to 
favor the posting of a bond in every 
case. Therefore, a complainant who 
believes that a bond should not be 
required has the burden of persuading 
the Commission. 

(d) The following documents and 
information also shall be filed along 
with the motion for temporary relief: 

(1) A memorandum of points and 
authorities in support of the motion: 

(2) Affidavits executed by persons 
with knowledge of the facts asserted in 
the motion; and 

(3) All documents, information, and 
other evidence in complainant's 
possession that complainant intends to 
submit in support of the motion. 

(e) The complainant must also provide 
information and documents that will 
assist the presiding administrative law 
judge and the Commission in computing 
the amount of the bond, if a bond is to 
be required. (A complainant also may 
file, if it chooses, a draft of the bond it 
expects to submit if a bond is to be 
required.) In cases where a domestic 
industry exists and domestic sales of the 
product in question have commenced 
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and have not been de mmimus, the 
amount of the bond is likely to be the 
amount indicated on the following 
schedule based on the sales revenues 
from the domestic product at issue— 
and, if applicable, licensing royalties 
from the intellectual property r^hl at 
issue—as reflected in the complainant's 
audited annual financial statements for 
the most recent fiscal year: 


Conplairvant's safes and ttcensing Bond 
voyafties amoum 

Less man $1 niillion. .... $10,000 

Greater than $1 millioA but not more 

than $10 melon.. SlOOW) 

Greater than $iO milion but nol more 

than $50 mWion_ $2504)00 

Greater than $50 mSbon but not more 

than $100 miHkxi._ $500,000 

Greater man $100 miflkjn_$1,000,000 


In cases in which the above scdiedule 
applies, the complainant must provide 
the following documents: 

(1) The audited financial statements 
(or the equivalent thereof, if audited 
statements do not exist) for the most 
recently completed fiscal year. 

(2) The back up income statements, 
work sheets, or c^er documents 
showing revenues for the domestic 
product at issue in the investigation, 
which are tied to the aggregate revenue 
hated on the financial statements; and 

(3) A certification under oath by the 
complainant'a chief financial officer 
indicating that the detail provided in the 
work sheets or other documents tied to 
the audited finandal statements Is 
correct. 

The Commission retains the option to 
require bonds in higher or lower 
amounts than prescribed under the 
aforesaid schedule In exceptional cases. 
In cases in which the aforesaid schedule 
would not be appropriate, the amount of 
the bond will be determined on a case- 
by-case basis. Fn such cases, the motion 
for temporary relief should state why 
the prescribed schedule is not 
appropriate (with supporting 
documentation where appropriate). The 
motion should also state the theory the 
complainant believes is appropriate for 
computing the amount of tl^ tend (If the 
Commission determines to require a 
bond) and should provide supporting 
financial and economic data n^th 
certification under oath exeinited by the 
complainant's chief financial officer 
attesting to the veracity ol the data 
provided All complainants who are 
seeking temporary relief (inchiding 
complainants who have provided the 
audited financial statements and back 
up data Haled above in paragraphs (e) 

(1) and (2) of this section) must be 
prepared to provide upon short notice 


any additional financial or economic 
data requested by the presiding 
administrative law iudge in connection 
with the issue of bonding and the 
certification under oath by the 
complainant's chief financial officer that 
the information submitted is correct. 

(f) If the complaint, the motion for 
temporary relief, and the supporting 
documentation contain confidential 
business information as defined in 
S 201.6 (a) of this chapter, the 
complainant must follow (he procedure 
outlined in S9 Z10.5(a), 201.6 (a), and (c), 
and 210.55. 

9 210.53 Motions Hied alter comptolnt 

(a) A motion for temporary relief may 
be filed after the complaint, but must be 
filed prior to the Commission 
determination under § 210L10 on whether 
to institute an investigation. A motion 
filed after the complaint shall contain 
the information, documents, and 
evidence described in } 210 l 52 of this 
part and must also make a showing that 
extraordinary drcumstances exist that 
warrant temporary relief and that the 
moving party was not aware, and with 
due diligence could not have been 
aware, of those circumstances at the 
time the complaint was filed. When a 
motion for temporary relief is filed after 
the complaint but before the 
Commission has determined whether to 
institute an investigation based on the 
complaint, the 35-day period allotted for 
review of the complaint and informal 
investigatory acthrity pursuant to 

9 21058 of t^ part will begin to run 
anew from the date on which the motion 
was filed. 

(b) A motion for temporary relief may 
not be filed after an investigation has 
been instituted. 

9 210.54 Servl^ of the motloci by 
complatnant 

Notwithstanding the provisions of 
9 21011 regarding service of the 
complaint and motion for temporary 
relief by the Commisston upon 
institution of an investigation, on the 
day the complainant fil^ a complaint 
and motion for temporary relief with the 
Commission (see 9 201.8(a]), the 
complainant must serve nonconfidential 
copies of both documents (as %vei] as 
nonconfidential copies of all materials 
or documents attached thereto) on all 
proposed respondents and on the U.S. 
embassy in Washington. DC of the 
countries from wbicli the allegedly 
unfair imports come. The complaint and 
motion shall be served by messenger, 
courier, express mail, or equivalent 
means. A signed certificate of service 
must accompany the complam! and 
motion for temporary relief. If the 


certificate does not accompany the 
complaint and the motion, the Secretary 
shall not accept the complaint or the 
motion and shall promptly notify the 
submitter. Actual proof of service on 
each respondent and embassy (e.g., 
certified mail return receipts, courier or 
overnight delivery receipts, or other 
proof of deHvery)—or proof of a serious 
but unsuccessful effort to make such 
service—must be filed within 10 days 
after the filing of the complaint and 
motion. If the reqiiirements of this 
section are not satisfied, the 
Commission may extend its 35-day 
deadline under § 210.58 for determinini? 
whether to provisionally accept the 
motion for temporary relief and institutr 
an investigation on the basis of the 
complaint. 

9 210.55 Conlafil of the service copies. 

(a) Any purported confidential 
business information that is deleted 
from the nonconfidential service copies 
of the complaint and motion for 
temporary relief must satisfy the 
requirements of § 201.6(a) (which 
defines confidential information for 
purposes of Commission proceedings). 
For attachments to the complaint or 
motion that are confidential in their 
entirety, the complainant must provide a 
nonconfidential summary of what each 
attachment contains. Despite the 
redaction of confidential material from 
the complaint and motion for temporari' 
relief, the nonconfidential service copies 
must contain enough factual information 
about each element of the violation 
alleged in the complaint and the motion 
to enable each proposed respondent to 
comprehend the allegations against ft. 

(b) If the Commission determines that 
the complaint, motion for temporary 
relief, or any exhibits or attachments 
thereto contain excessive designations 
of confidentiality that are not warranted 
under 9 9 210.5(a) and 201.6(a) of this 
chapter, the Commission may require 
the complainant to file and serve new 
nonconfidential versions of the 
aforesaid submissions and may 
determine that the SS-day period under 

9 210.58 of this part for deciding whether 
to institute an investigation and to 
provisionally accept the motion for 
temporarjr relief for further processing 
shall begm to run anew from the date 
the new nonconfidential versions are 
filed with the Commission and served 
on the proposed respondents. 

9 210.58 Notice accoiii pa fiying tfw service 
copies. 

(a) Each service copy of the complaint 
and motion for temporary rehef shall be 
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accompanied by a notice containing the 
follow^ lext: 

Notice is hereby .given that the attached 
campWfll end ffietion lor temporary rehef 
wfll be filed with Ibe U,S. International Trade 
CommiasiMi in Washiogton, DC on 

___ 19_lie filing of the 

complaint and mation will not inatilute an 
inveBbgaUoo on that dale, however,nor will 
H begin the period for filing responses to the 
complaint and motion pursuant to 19 CKR 
210.13 and’2t0.99. 

Upon receipt of the complaiot. the 
Ccmmissioa will exandne the compiaint lor 
suffidenqr^nd compfiance with 19 CHI 
201A 210.4, Ziaa and 210.12. The 
Commission's Office of Unfair ixnport 
Investigations will conduct inldnnal 
investigatoiy activity pursuant to 19 CFR 
210.9 to identify sources of relevant 
I infonnation and to assure itself of the 
I availably thereolTlieiDotion for 
tercportiy r^ef will beoxmninod for 
sufficiency and ooaipltance with 10 CFR 
201 g. 2105.21052.2ia5a(a) (if applicable). 
210.54, 210.55, and 21056. and will be stib^t 
to the same type of preliminary investigative 
activfty as the complaint 
Ihe Commission generally will determine 
I whether io institiite an hivestigatien on the 
I basis of ibe oomplahit and to provisKmaRy 
I accept the motion for te m por a r y relief widnn 
35 days after the oaosplakit and motion are 
hied or, if the aoiion is filed after the 
complaint within 35 days after the motion is 
filed—unleii t he 35 -day deadline is extended 
purauanl to 19 CFR 2ia54. 2ia55(b). 21057, 
or 2ia5S, If the CtTinsmssion determines to 
institute en investigation and provisionally 
accept the mcnion. the motion will be 
asHigned loa Gomiiiission administrative law 
lodge for issuance of an initial determination 
in • ccordanoe with 19 CFR 21056 and 2205B. 
See 19 CFR 2iai0.21052. and 2105a 
If the Commission determines to conduct 
en investigation of the complaint and the 
I motion for temporary rehef. dte investigation 
I will be funnafly tnstrtoled on the date the 
piAlishes a notice of 

ir.vgs Ugn ioB in the Fedccal Register pursuant 
to 19 CFR 2t0.ia If an invastigatian is 
in.stituted, xx>pies of the oosapUint. the notice 
of investigation, the motion for temporaiy 
fplief, and the Commission's Rules of Practice 
and lYocedure tl9 CFR part 210) will be 
wrved on tfsch respondent the 
(^<««miss4aa pursuant to 19 CPR 210.11(a). 
Hespontes to the caxiplaint. the notioe of 
; and the motioo for temporary 

relief ouuA be filed within 10 days after 
f'jm mia it i an service thereot in acxx)niaAoe 
^‘th W CFR 2015, 2104, 21013, and 210.59. 
See also 19 CFR 201.14 and 210.6 regarding 
tompntation of the 10-day response period. 

If after reviewing the complamt and 
potion for temporary rHief. the CommtsaioTi 
uiMermines not to institote an investigatioQ. 
the romplaiiit and motion will be dsasussed 
the Comauasioo will prtrvide written 
^lotice of that decision and the reasons 
tnerefoce to the compiainant and all proposed 
Hpondents pursuani to 19 CFR 210.10 
For information concerning the filing and 
f’^oetslng of the tmmphmt and its treatment, 
and to ask general guesHons concerning 
w^tion 337 practice and procedorS. contact 


the Office of Ihdair import Investtgations. 

U.S. International Trae^ Commission. 500 € 
Street. SW., room 4(0. Washington, DC 20436. 
telephone 202-205>25S8. Such inquiries will 
be referred to the Commission investigative 
attorney assigned to the complaint, (^e also 
the Commission's Rules of Practice and 
Procedure ««t forth in tOCPft part 210.) 

To learn the date that Ihe Commission will 
vole OB whedcr to institate an iDvesUgation 
and the publication date of the notice of 
invesiigalien (if the Commissioa decides to 
institute aninvestigationj. contact Ihe Office 
of the Secretary, U.S. International Trade 
Commission. 500 E Street SW., room 112, 
Washington, DC 20438, telephone 202-205- 
2000. 

This notioe is being provided pnrsoairt to 19 
CFR 21056. 

(b) In the event that the complaint and 
motion for temjjorary relief are filed 
after the date specified in the above 
notice, the coniplainaat must serve a 
supplemental^ notice to all proposed 
respondents and embassies stating the 
correct filiag data. The suppl^entary 
notice shall be served by messenger, 
courier, express mail, or equivalent 
means. The complainant shaU file a 
certificate of service and a copy of the 
supplementary notice with the 
Commi 8 sao 0 

§ 210.57 Amendment of the mobon, 

A motion for temporary relief may be 
amended at any time prior to the 
institution of an investigation. All 
material filed to amend the motion (or 
the complaint) must be served on all 
proposed respondents and on the 
embassies in Washkxgtoo, OC. of the 
foreign governments that they represent, 
in accordance with § 210.54 of this part. 
If the amendment expands the scope of 
the motion or changes the complainanfs 
assertions on the issue of whether a 
bond is to be required as a prerequisite 
to (he issuance of temporary relief or the 
appropriate amoimt of the l^od, the 35- 
day period under { 210.56 of this part for 
detonniniag whether io institute an 
investigation and provisionally accept 
the aobon for lemporery relief shah 
begin to run anew from the date the 
amendment is filed with the 
Commission. A motion for temporary 
relief may not be amended to expand 
the scope of the temporary rcHcf inquiry 
after ao investigation is instituted. 

§ 21058 Provisional acceptance of the 
motion. 

The Commission shah determine 
whether to accept a motion for 
temporary relief at the same lime it 
determines whether to institute an 
investigation on the basis of the 
complaint. That determination shatibe 
made within 35 days after the complainl 
and motion for temporary relief are 
filed, unless the 35-day period is 


restarted pursuant to { 210.54. 21055. or 
S 21057 or exceptional circumstances 
exist which predude adherence to the 
prescribed deadline. (See { 210.10 of this 
part.) Before the Commission determines 
whether to provisionally accept a 
motion for temporary reKef, the motion 
will be examined for sufficiency and 
compliance with §S 210.52, 21053(a) (If 
applicable). 210.54,210.55. and 210.56 of 
this part, as well as S$ 210.6,210.4. The 
motion will be subfect to the same type 
of preliminary investigatory activity as 
the complaint. (See S 210.9(b)). 
Acceptance of a motion pursuant to this 
paragraph constitutes provisioxia) 
acceptance lor refetial of the motion to 
the c^f administrative law iudge, who 
will assign the motion to a presiding 
administrative law judge for issuance of 
an inilial determination under § 21066 
of this part. Commission rejection of an 
insufficient or improperly filed 
complaint will preclude acceptance of a 
motion for temporary relief. Commission 
rejection of a motioo for temporary 
relief will not preclude institution of an 
investigaiian ^ the complaint. 

S 210.59 Responses to the motion and the 
complaint 

(a) Any party may file a response to a 
motion for temporary relief. Unless 
otherwise ordered by the administrative 
law judge, a response to a motion for 
temporary relief in an ordinary 
investigation must be filed not later than 
10 days after service of the motion by 
the Commission. In a ‘'more 
compiicatecT investigation, the response 
shall be due within 20 days after such 
service, unless otherwise ordered by the 
presiding administrative law judge. 

(b) The response must comply with 
the requirements of i 210.6 of this 
chapter, as well as S5 210.4 and 210.5 of 
this part, and ahall contain the following 
information; 

(1) A statement that sets forth with 
particularity any objection to the motion 
for temporary relief; 

(2) A statement of specific facts 
concerning the factors the U.S. Court of 
.Appeals for the Federal Ctreuit would 
consider in determining whether to 
affma lower court xiecisians granting or 
denying predansnary tnjtmctione: 

(3) A memorandum of points and 
authorities in support of the 
respondent’s to the motion; 

(4) Affidavits, where possible, 
executed by persons with knowledge of 
the facts specified in the response. Each 
response to (he motion must address, to 
the extent possible, the (X)mplainaDt*s 
assertions regarding whether a bond 
should be required and the ap p rop ri ate 
amount of the bond. Responses to the 












52888 Federal Register / Vol. 


motion for temporary relief also may 
contain counter-proposals concerning 
the amount of the bond or the manner in 
which the bond amount should be 
calculated. 

(c) Each response to the motion for 
temporary relief must also be 
accompanied by a response to the 
complaint and notice of investigation. 
Responses to the complaint and notice 
of investigation must comply with 
S 201.8 of this chapter and §§ 210.4, 
210.5, and any protective order issued 
by the administrative law judge under 
§ 210.34. 

§ 210.60 Designating an Investigation 
"more complicated" for the purpose of 
adjudicating a motion for temporary reNef. 

At the time the Commission 
determines to institute an investigation 
and provisionally accepts a motion for 
temporary relief pursuant to S 210.58 of 
this part, the Commission may designate 
the investigation “more complicated'* 
pursuant to § 210.22(c) for the purpose of 
obtaining up to 60 additional days to 
adjudicate the motion for temporary 
relief. In the alternative, after the motion 
for temporary relief is referred to the 
administrative law judge for an initial 
determination under §§ 210.58 and 
210.66 of this part, the administrative 
law judge may issue an order, sua 
sponte or on motion, designating the 
investigation “more complicated" for the 
purpose of obtaining additional time to 
adjudicate the motion for temporary 
relief. Such order shall constitute a final 
determination of the Commission, and 
notice of the order shall be published in 
the Federal Ri^ster. The "more 
complicated" designation may be 
conferred by the Commission or the 
presiding administrative law judge 
pursuant to this paragraph on the basis 
of the complexity of the issues raised in 
the motion for temporary relief or the 
responses thereto, or for other good 
cause shown. 

S 210.61 Discovery and compulsory 
process. 

The presiding administrative law 
judge shall set all discovery deadlines. 
The administrative law judge's authority 
to compel discovery includes discovery 
relating to the following issues: 

(a) Any matter relevant to the motion 
for temporary relief and the responses 
thereto, including the issues of bonding 
by the complainant; and 

(b) The issues the Commission 
considers pursuant to sections 337(e)(1), 
(f)l1). and (j)(3) of the Tariff Act of 1930. 
viz, 

|1) The appropriate form of relief 
(notwithstanding the form requested in 
the motion for temporary relief). 
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(2) Whether the public interest 
precludes that form of relief, and 

(3) The amount of the bond to be 
posted by the respondents to secure 
importations or sales of the subject 
imported merchandise while the 
temporary relief order is in effect. The 
administrative law judge may, but is not 
required to, make findings on the issues 
specified In sections 337(©)(1), (f)(1), or 
(j)|3) of the Tariff Act of 1930. Evidence 
and information obtained through 
discovery on those issues will be used 
by the parties and considered by the 
Commission in the context of the 
parties' written submissions on remedy, 
the public interest, and bonding by 
respondents, which are filed with the 
Commission pursuant to § 210.67 of this 
part. 

§ 210.62 Evidentiary hearing. 

An opportunity for a hearing in 
accordance with the Admim'strative 
Procedure Act and § 210.36 of this part 
will be provided in connection with 
every motion for temporary relief. If a 
hearing is conducted, the presiding 
administrative law judge may, but is not 
required to, take evidence concerning 
the issues of remedy, the public interest, 
and bonding by respondents under 
section 337(e)(1). (f)(1), and (j)(3) of the 
Tariff Act of 1930. 

S 210.63 Proposed findings and 
conclusions and briefs. 

The administrative law judge shall 
determine whether and, if so, to what 
extent the parties shall be permitted to 
file proposed findings of fact, proposed 
conclusions of law, or briefs under 
§ 210.40 concerning the issues involved 
in adjudication of the motion for 
temporary relief. 

§ 210.64 Interiocutory appeals. 

There will be no interlocutory appeals 
to the Commission (under § 210.24 of 
this part) on any matter connected with 
a motion for temporary relief that is 
decided by an administrative law judge 
prior to the issuance of the initial 
determination on the motion for 
temporary relief. 

{ 210.65 CertlffcatJon of the record. 

When the administrative law judge 
issues an initial determination 
concerning temporary relief pursuant to 
§ 210.66, he shall also certify to the 
Commission the record upon which the 
initial determination is based. 

§ 210.66 Initial determination concerning 
temporary relief and Commission action 
thereon. 

(a) On or before the 70th day after 
publication of the notice of investigation 
in an ordinary investigation, or on or 


before the 120th day after such 
publication in a ' more complication" 
investigation, the administrative law 
judge will issue an initial determination 
concerning the issues listed in §§ 210.52 
and 210.59 of this part. If the 70th day or 
the 120th day is a Saturday, Sunday, or 
Federal holiday, the initial 
determination must be received in the 
Office of the Secretary no later than 
12:00 noon on the first business day 
after the 70-day or 120-day deadline. 
The initial determination may, but is not 
required to, address the issues of 
remedy, the public interest, and bonding 
by the respondents pursuant under 
sections 337 (e)(2), (f)(2). and (j)(3) of the 
Tariff Act of 1930 and § 210.50(a) (1) 
through (3) of this part. 

(b) If the initial determination on 
temporary relief is issued on the 70-day 
or 120-day deadline imposed in 
paragraph (a) of this section, the initial 
determination will become the 
Commission's determination 20 calendar 
days after issuance thereof in an 
ordinary case, and 30 calendar days 
after issuance in a "more complicated" 
investigation, unless the Commission 
modifies, reverses, or sets aside the 
initial determination in whole or part 
within that period. But if the initial 
determination on temporary relief is 
issued before the 70-day or 120-day 
deadline imposed in paragraph (a) of 
this section, the Commission will add 
the extra time to the 20-day or 30-day 
deadline to which it would otherwise 
have been held. In computing the 
deadlines imposed by this paragraph, 
intermediary Saturdays. Sundays, and 
Federal holidays shall be included, if the 
last day of the period is a Saturday, 
Sunday, or Federal holiday as defined in 
i 201.14(a) of this chapter, the effective 
date of the initial determination shall be 
extended to the next business day. 

(c) The Commission will not modify, 
reverse, or set aside an initial 
determination concerning temporary 
relief unless the Commission finds that a 
finding of material fact is clearly 
erroneous, that the initial determination 
contains an error of law, or that there is 
a policy matter warranting discussion 
by the Commission. All parties may file 
written comments concerning any clear 
error of material fact, error of law, or 
policy matter warranting such action by 
the Commission. Such comments must 
be limited to 35 pages in an ordinary 
investigation and 45 pages in a "more 
complicated" investigation. The 
comments must be filed no later than 
seven calendar days after issuance of 
the Initial determination in an ordinary 
case and 10 calendar days after 
issuance of the initial determination in a 
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“moie comp&sited** inrestigatian. In 
crmpuliiig the aforesaid 7-^y and 10- 
day deacfifnes, intermediaTy ^turdays* 
Sundays, and Federal holidays shall be 
included, tf the tnitrai determination is 
issued en a Friday, however, the filing 
deadline for cornments shall be 
measured from the first business day 
after Issuance. If the last day of the 
filing period is a Saturday. Sunday, or 
Federal holiday as defui^ in { 201.14(a) 
of this chapter, the filing deadfine shall 
be ext en d e d to the next business day. 
The parties shall serve their comments 
os other parties by messenger, oouriet. 
express mail, or equivalent means. 

(d) Nonconfidential copies of the 
initial determination also will be served 
on other agencies listed in § 210.50(a)t2) 
of this part. Those agencies will be given 

r 10 ralendar days to file comments on 
the initml determination. 

(e) (1) Each party may tile a response 
to each set of comments filed by another 
party. Ail such reply comments must be 
filed within 10 calendar days after 
issuance of the initial deiermuiation in 
an ordinary case and with in 14 

I ciilanxiar days after iftRuanrp* ^ iKp 
' initial detennination in an ordinary case 
I and within 74 catendar days after 
issuance of an initial determination in a 
"more complicated" investigation. The 
dcadhqct filing reply comments shall 
be computed in the manner described in 
pfl^dgraph (c) of this section, except that 
in no case shall a party have less then 
two calendar days to file reply 
comments. 

(2) Each set of reply oomments will be 
limited to 20 pages in an ordinary 
investigation and 20 pages in a "more 
complicated" case. 

(f) If the Commission determines to 
modify, revets, or set askie the initial 

; detenmuticfi. the Commission will 
issue a notice and. if appropriate, a 
Commission opinion. If the Commission 
does not modify, reverse, or set aside 
Ihe administrative law judge's mitiai 
dciermination within the time provided 
under paragraph (b) of this section, the 
. initial determination will automatically 
i hecome the detennination of the 
^moussioa. Notice of the Commission's 
^termiaalion concerning the initial 
determination will be issued on the 
statutory deadline for detcTTnining 

I whether to grant temporary relief or as 
soon as possible thereafter, will be 
published in the Federal Regular, and 
will be served on the parties. If the 
'^onmdsaaon detemhaes (either by 
foversing or modifying the 
^ministradve law fudge’s initial 
uetermination. or by adopting the initial 
oefemsiBation) that the complainant 
I ® bond as a prerequisite to the 

I UiBuance of temporary rehef. the 


Comnnasion may isnne a suppiemental 
notice setting forth conditions for the 
bond if any fin addition to those 
outlined in the^nilial determination) and 
the deadline for filing the bond with the 
Commission. 

S 210.87 Remedy. tt>€ public Interest, and * 
bonding by respondents. 

The procedure for arriving at the 
Commission's detemrination of the 
issues of the appropriate form of 
temporary relief, whether the public 
interest factors enumerated in the 
statute predude suchTelief. and the 
amount of the bond under which 
respondents* nverchandise will be 
peimitted to enter the United States 
during Ihe pendency of any temporary 
relief order issued by the Commission, is 
as follows: 

(a) While the motion for temporary 
relief is before the administrative law 
judge, he may compel discovery on 
matters relating to remedy, the public 
interest, and bonding by respondents (as 
provided in S 210.61 of this part). Hie 
administrative law judge also Is 
authorized to make findings pertaining 
to the public interest, as provided in 

S 2f(!?66 of this part. Such findings may 
be superseded, however, by Commission 
findings on that is^ as provided in 
paragraph (cl of this section. 

(b) On the 65th day after institution in 
an ordinary case or on the llOlh day 
after institution in a '"more complicated" 
investigation, all parties shall file 
written submissions with the 
Commission addressing those issues. 

The submissions shall refer to 
information and evidence already on the 
record, but additional informa lion and 
evidence germane to the issues of 
appropriate relief, the statutory public 
interest factors, and bonding by 
respondents may be provided along with 
the parties' siibraissioDs. Pursuant to 

§ 210.50(a)(4) of this part, interested 
persons may also file written comments, 
on the aforesaid dates, concerning the 
issues of remedy, the public interest, 
and bonding by the respondents. 

(c) On or before the 90-day or 150<lay 
statutory deiidlme for determining 
whether to order temporary relief under 
section 337(b) of the Tariff Act of 1930, 
the Commission will determine what 
relief is appropriate in hgjhi of any 
violation that appears to exist, whether 
the public interest factors enumerated in 
ihe statute preclude the issuance of such 
relief, and the amount of the bond tmder 
which the respondents' merchandise 
will be permitted to enter the United 
States during the pendency of any 
temporary relief order issued by the 
Commission. In the event that 
Commission's findings on the public 


interest pursuant to this paragraph are 
incoRsistent with imdings made by the 
administrative law jadge in the initial 
determination pursuant to i 210.68 of 
this part the Commission's findings are 
controliipg. 

§ 210.88 Complainant’s temporary relief 
bond. 

(a) In every tnvesl^aiion under this 
part involviog a motion for temporary 
relief, the question of whether the 
complainant ahall be required to post a 
bond as a prerequisite to the issuance of 
such Tviief shall be addressed by tlie 
presiding administrative law judge and 
the Commisaion in the manner 
described in iS 21^X52. 210.59. 2X0.61. 
210.62. and 210.66. If the Commission 
determines that a bond should be 
required, the bond may consist of one or 
more of the following: 

f 1] The surety bond of a surety or 
guarantee corporation that is licensed to 
do business with the United States in 
accordance with 31 U.S.C. 9304-9306 
and 31 CFR parts 223 and 224; 

(2) The ^rety bond of an individual, a 
trust, an e^ate. or a partnership, or a 
corporation pursuant to 31 U.S.C. 9301 
and 9303(c). whose solvency and 
financial responsibility will be 
investigated and verified by the 
Commission: or 

(3) A oertified check, a bank xiraft a 
post office money order. x:ash, a United 
States bond, a Treasury note, or other 
GovemrneQl obhgaUoa within the 
meaning of 31 U.SX^. 9301 and 31 CFR 
part 225, which are owned by the 
complaioant and tendered in lieu of a 
surety bond, pursuant to 31 U.S.C. 

9303(c) and 31 CFR part 225. 

The same restrictians and requirements 
applicable to individual and oorpocate 
sureties on Customs bonds, which are 
set forth in 19 CFR part 113. shall apply 
with respect to sureties on bonds fil^ 
with the Commission by complainants 
as a prerequisite to a temporary relief 
under sedion 337 of the Tariff Act of 
1930. If the surety is an individuai. the 
individual must file an affidavit of the 
type shown in Appendix A to § 210.66 
l^ess otherwise ordered by the 
Commission, whik the bond of the 
individual surety is in effect, aa updated 
affidavit must be filed every four months 
(computed horn the date on which the 
bond was approved by the Secretary or 
the Connniasian). 

(b) The bond and accompanying 
documenlation must be submitted to the 
Coamission within the time specified in 
the Commission notice, order, 
detetnunation, or opinion reqoirkig the 
posting of a bond, or within such other 
time as the Comraission may order. If 
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the bond is not submitted within the 
specified period (and an extension of 
time has not been granted), temporary 
relief will not be issued. 

(c) The corporate or individual surety 
on a bond or the person posting a 
certified check, a bank draft, a post 
office money order, cash, a United 
States bond, a Treasury note, or other 
Government obligation in lieu of a 
surety bond must provide the following 
information on the face of the bond or in 
the instrument authorizing the 
Government to collect or sell the bond, 
certified check, bank draft, post office 
money order, cash. United States bond. 
Treasury note, or other Government 
obligation in response to a Commission 
order requiring forfeiture of the bond 
pursuant to paragraph (c) of this section: 

(1) The investigation caption and 
docket number: 

(2) The names, addresses, and seals (if 
appropriate] of the principal, the surety, 
the obligee, as well as the “attorney in 
fact” and the registered process agent (if 
applicable) (see Customs Service 
regulations 19 CFR part 113 aq(| 

Treasury Department regulations in 31 
CFR parts 223. 224. and 225); 

(3) The terms and conditions of the 
bond obligation, including the reason 
the bond is being posted, the amount of 
the bond, the effective date and duration 
of the bond (as prescribed by the 
Commission order, notice, 
determination, or opinion requiring the 
complainant to post a bond); and 

(4) A section at the bottom of the bond 
or other instrument for the date and 
authorized signature of the Secretary to 
reflect Commission approval of the 
bond. 

(d) Complainants who wish to post a 
certified check, a bank draft, a post 
office money order, cash, a United 
States bond, a Treasury note, or other 
Government obligation in lieu of a 
surety bond must notify the Commission 
in writing inunediately upon receipt of 
the Commission document requiring the 
posting of a bond, and must contact the 
Secretary to make arrangements for 
Commission receipt, handling, 
management, and deposit of the certified 
check, bank draft, post office money 
order, or cash in accordance with 31 
U.S.C. 9303, 31 CFR parts 202, 206, 225, 
and 240 and other governing Treasury 
regulations and circular(8). If required 
by the governing Treasury regulations 
and circular, a certified check, a bank 
draft, a post office money order, cash, a 
United States bond, a Treasury note, or 
other government obligation tendered in 
lieu of a surety bond may have to be 
collateralized. See. e.g., 31 CPU 202.6 
and the appropriate Treasury Circular. 


Appendix A to § 210.66 Affidavit by 
Individual Surety 

United States International Trade 
Commission Affidavit by Individual 
Surety 19 CFR 210.68 

Slate of--- 

County --——- 

SS: -^- 

1. the undersigned, being duly sworn, 
depose and say that 1 am a citizen of the 
United States, and of full age and legally 
competent; that I am not a partner in any 
business of the principal on the bond or 
bonds on which I appear as surety; that the 
information herein below furnished is true 
and complete to the best of my knowledge. 
This affidavit is made to induce the United 
States International Trade Commission to 
accept me as surety on the bondfs) filed or to 
be filed with the United States International 
Trade Commission pursuant to 19 CFR 210.58. 
1 agree to notify the Commission of any 
transfer or change in any of the assets herein 
enumerated. 


1. NAME (First, Middle, Ust) 


2 Home Address 


3. Type and Duration of Occupation 


4. Name of Employer (If Self-Employed, So 
State) 


5. Business Address 


7. Telephone No. 

Home- 

Business-—-— - 

7. The following is a true representation of 
my assets, liabilities, and net worth and does 
not include any financial interest I have in 
the assets of the principal on the bondjs) on 
which I appear as surety. 


a. Fair value of solely owned real 

Mtjll4k* .TT_ 


b. AU mortgages or other encum* 
brancet on the real estate Included 
In Line a ir- t.. 


c. Real estate equity (subtract line b 
from Line a)...... 


d. Fair value of all solely owned prop¬ 
erly other than real estate. 


e. Total of the amounts on lines c and 


f. All other liabililiea owing or In¬ 
curred not included in Line b............... 

g Net worth (subtract Line f from Line 

e). .. 





*Do not include property exempt from execution 
end Mle for any reason. Surety’s Interest in com¬ 
munity property may be include if not so exempt. 


8. Location and Description of Real Estate of 
Which I am Sole Owner, the Value of Which 
is Included in Line (a). Item 7 Above * 


Amount of assessed value of above real 
estate for taxation purposes: 


9. Description of Property Included in Line 
•(d). Item 7 Above (List the value of each 
category of property separately) • 


la All Other Bonds on Which I am Surety 
(State character and amount of each bond if 
none, so state) ^ 


11. Signature 


12 Bond and Conunission Investigation to 
Which This Affidavit Relates 


Subscribed and Sworn to Before roe as 
Follows: 

Date Oath Administered 

Month-———— 

Day^- 

Year --—- 

City Stale (Or Other lurisdiction) 


Name 4 Title of Official Administering 0am 


Signature 


My Commission Expires 
Instructions 

1. Here describe the property by giving ^he 
number of the lot and square or block, and 
addition or subdivision, if in a city. and. if in 
the country after showing state, county, and 
township, locate the property by metes and 
bounds, or by part of section, township and 
range, so that it may be IdentiBed. 

2. Here describe the property by name so 
that it can be identified—for example 
"Fifteen shares of the stock of the National 
Metropolitan Bank, New York City,* § ' or **Am. 
T. & T. 8. f. 5*8 60'\ 

3. Here state what other bonds the affiant 
has already signed as surety, giving the name 
and address of the principal, the date, and 
the amount and character of the bond. 

§ 210.69 Approval of complainant's 
temporary relief bond. 

(a) In accordance with 31 U.S.C. 
9304(b). all bonds posted by 
complainants must be approved by the 
Commission before the temporary relief 
sought by the complainant will be 
issued. See 31 U.S.C. 9303(a) and 9304(b) 
and 31 CFR 225.1 and 225.20. The 
Commission’s “bond approval officer 
within the meaning of 31 CFR 225.1 an^ 
225.20 shall be the Secretary. 
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(b| The bond approval process will 
entail investigation by the Secretary or 
the Commission's Office of 
Investigations to determine the veracity 
of all factual information set forth in the 
bond and the accompanying 
documentation (e.g.* powers of 
attorney), as well as any additional 
verification required by 31 CFR parts 
223. 224, or 225, The Secretary may 
reject a bond on one or more of the 
following grounds: 

(1) Failure to comply with the 
instructions in the Commission 
determination, order, or notice directing 
the complainant to post a bond; 

(2) Failure of the surety or the bond to 
provide information or supporting 
documentation required by the 
Commission, the Secretary, § 210.68 (c) 
or (d) of this part, 31 U.S.C. 9304. 31 Cra 
parts 223 or 224, or governing Treasury 
circulars or because of a limitation 
prescribed In a governing statute, 
regulation, or circular. 

(3) Failure of an individual surety to 
execute and file with the bond, an 
affidavit of the type shown in Appendix 
A to § 210.68, which corresponds to 
Customs Form 3579 (19 CFR 113.35) and 
sets forth information about the surety’s 
assets, liabilities, net worth, real estate 
and other property of which the initial 
surety is the sole owner, other bonds on 
which the individual surety is a surety 
(and which must be updated at 4-month 
intervals while the bond is in effect, 
measured from the date on w^hich the 
bond is approved by the Secretary on 
behalf of the Commission or by the 
Commission): 

(4) Any question about the solvency 
or financial responsibility of the surety, 
or any question of fraud, 
misrepresentation, or perjury which 
comes to light as a result of the 
verification inquiry during the bond 
approval process; and 

(5) Any other reason deemed 
appropriate by the Secretary. 

(c) If the complainant believes that the 
Secretary's rejection of the bond was 
erroneous as a matter of law. the 
complainant may appeal the Secretary^’s 
rejection of the ^nd by filing a petition 
with the Commission in the form of a 
letter to the Chairman, within 10 days 
after service of the rejection letter. 

(d) After the bond is approved and 
temporary relief is issued, if any 
question concerning the continued 
solvency of the individual or the legality 
or enforceability of the bond or 
undertaking develops, the Commission 
^•ay lake the following actionfs), sua 
sponie or on motion; 

(1) Revoke the Commission approval 
of the bond and require complainant to 
post a new bond: or 


(2) Revoke or vacate the temporary 
remedial order for public interest 
reasons or changed conditions of law or 
fact (criteria that are the basis for 
modification or rescission of final 
Commission action pursuant to 

§ 210.76(a)(1) of this chapter); or 

(3) Notify the Treasury Department if 
the problem involves a corporate surety 
licensed to do business with the United 
States under 31 U.S.C. 9303-9306 and 31 
CFR parts 223 and 224; or 

(4) Refer the matter to the U.S. 
Department of Justice if there is a 
suggestion of fraud, perjury, or related 
conduct 

§ 210.70 Forfeiture of complainant’s 
temporary relief bond. 

(a) If the Commission determines that 
one or more of the respondents whose 
merchandise was covered by the 
temporary relief order has not violated 
section 337 of the Tariff Act of 1930 to 
the extent alleged in the motion for 
temporary relief and provided for in the 
temporary relief order, proceedings to 
determine whether the complainant’s 
bond should be forfeited in whole or 
part may be initiated upon the filing of a 
motion by a respondent or the 
Commission investigative attorney. 
Alternatively, such proceedings may be 
initiated by the Commission on its own 
initiative. A motion by a respondent or" 
the Commission investigative attorney 
should be filed within 30 days after the 
service of the aforesaid Commission 
determination on violation. 

(b) The complainant and any 
nonmoving party may file a response to 
the motion within 15 days after service 
of the motion, unless otherwise ordered 
by the presiding administrative law 
judge. 

(c) A motion for forfeiture of a 
complainant’s temporary relief bond in 
whole or part will be adjudicated by the 
administrative law judge in an initial 
determination with a 45-day effective 
date, which shall be subject to review 
under the provisions of § $ 210.42 
through 210.45 of this part. In 
determining whether to grant the 
motion, the administrative law judge 
and the Commission will consider the 
following factors: 

(1) The extent to which the 
Commission has determined that section 
337 of the Tariff Act of 1930 has not 
been violated; 

(2) Whether the complainant’s filing of 
the motion for temporary relief (or the 
portions thereof corresponding to the 
portions of the complaint that failed on 
the merits) was justified under the 
standard of conduct articulated in 

§ 210.4(b) of this part; 


(3) Whether forfeiture would be 
consistent with the legislative intent of 
the forfeiture authority (which is to 
provide a “disincentive” to the abuse of 
temporary relief by complainants): 

(4) Whether forfeiture would be in the 
public interest: and 

(5) Any other legal, equitable, or 
policy considerations that are relevant 
to the issue of forfeiture. 

(d) Motions to stay forfeiture 
proceedings or the effective date of a 
forfeiture order pending the outcome of 
judicial review of the violation 
determination will not be granted. If the 
negative violation determination 
supporting the forfeiture order is 
reversed on judicial review, the 
complainant may file, within 60 days 
after the judgment or judicial order 
becomes final, a petition with the 
Commission requesting a refund of the 
amount of the bond forfeited to the U.S. 
Treasury (if any). The other parties to 
the investigation may file responses to 
the forfeiture refund petition within 10 
days after service of the petition. If the 
Commission determines in response to 
the complainant’s petition or sua sponte 
that the bond amount forfeited to the 
Treasury should be refunded in whole or 
in part, the Commission shall issue an 
order directing that the appropriate sum 
be refunded as expeditiously as possible 
in accordance with the governing 
Treasury procedures and regulations. 

(e) If the investigation is terminated 
on the basis of a settlement agreement 
or a consent order with no concurrent 
determination concerning the violation 
of section 337 of the Tariff Act of 1930, 
forfeiture of the complainant’s bond will 
not be ordered. 

Subpart I*—Enforcement Procedures 
and Advisory Opinions 

{210.71 Information gatherlno. 

(a) Power to require information. 
Whenever the Commission issues an 
exclusion order, cease and desist order, 
or consent order, it may require any 
person to report facts available to that 
person that will aid the Commission in 
determining whether and to what extent 
there is compliance with the order or 
whether and to what extent the 
conditions that led to the order are 
changed. The Commission may also 
include provisions that exercise any 
other information-gathering power 
available to it by law. The Commission 
may at any time request the cooperation 
of any person or agency in supplying it 
with information that will aid it in these 
determinations. 

(b) Form and detail of reports. Reports 
under paragraph (a) of this section are 
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to be in writing, under oet&, and in such 
det^ and in nch form as tbe 
CommissioiT preacribes. 

(c) Fow^rto enforce mformatienol^ 
requiremeois. Tenns and conditioiisof 
cxcfaiiiott ordsrss cease and desist 
orders, and consent ordsn lor rtportmg 
and infermation gathering nkM be 
enforceable by Comminsioa fay a 
civil action under 19 UISLC. laaOi. ar^ at 
the CommiaakKi's diecreiiefl, in* the same 
manner as any other provision ol die 
exclusion order, cease and desist order, 
or consent order is enforced 

Term of reporting requieem^t An 
exclusion order» ce a se and desist order, 
or consent ordei; may provide for the 
frequency of reporting or infbnnaboir 
gathering and the date on which these 
activities are to terminale. if nodahefar 
termination is provided reportegand 
informaikm gathering shall* teemmats 
when the exehftston order, cease and 
desist ofder,. or consent order or any 
amendment to it expires by its own 
terms or ia tamiinated 

i 21072 ConfkfentiaRty of toformatioiu 

ConfidenUaf informalion (as defined 
in S 201fi of this chapter)i that ia 
provided to the Gomnuseion puctuanl to 
excluaion order,, cease and d^st order* 
or consent order will be receiYed by the 
Coaomiasion in confidence. Requests for 
confidential treatment shall comply with> 
§ 201.6 of this chaptar^The restrictioiis 
on dkclosasa and the procedures for 
handling such information (which are 
set out inSi2iaSand2iai3gQfthia 
chaptesi shall apply and, in a proceeding 
under i J 21075 or 216.70* the 
Commissioa or the presiding 
administrative law judge may* upon 
motion or sua sponte, issue or continue 
appropriate prote cti v e osdersL 

§ 210.73 Review of reports. 

(a) Review to mmsre cvmpffkarce, Tbe 
Commiaalett* through the Office el 
Unfair knpoel hrvesligatiims* wih review 
repacte submitted punitant te any 
exclusion order* ceaae and (fesist order, 
or consent order and conduct such 
further invesligptioii as it deems 
necessary In kiave compHmee with its 
orders. 

(b) Exteneienoftimei, The Dtrector el 
the ^fice of Un&ir ksport 
Investigations may, for good cause 
shown, extend the thne in winch reports 
required by exchmion orders, cease and 
desist orders, and consent ordbn may 
be filed* An extension ol time wfifim 
which a report may be fil^ or the fifing 
of a report that does not evidence hiR 
compliance with the order, does net in 
any dreumatanees suspend or cefieve a 
respondent bam its obligation under the 


law with respect to corapTnnee with 
such order. 

9 210.74 llodtficatloa ol reporting 
requiremefttSb 

(a) Exclusiau aad ceose end deahi 
orders. The Commiaaion may modily 
reporting tequirtxxienU of e^usioa and 
cease and d^ist orders as necasaaryt 

PI To assure compliance with si 
outstanding exclusion order or cease 
and desist order* 

(2) To take account of changed 
drcumstancea; or 

To minimize the burden of 
reporting or informationaf access. 

An order to modify reporting 
requiremoils sksdk identfly die reporte 
involved and state the reason er recraona 
for modificaliofu No repottmg 
requiremeni wtU be suspend^ during 
the pendency ol such o modificatioa 
unltse the Commission so orders. The 
Commiaaion zney* if the public mtertat 
warrants* announce that a modificatiQn 
of teportiag is under consideration and 
ask ior commenl, but it may also modify 
any reportiiigiequkement aiany tzoie 
without notice; Gonsistcnf with, t^ 
standards s( this section. 

(b) Conseai orders. Catmislent wids 
the standards set forth fas paragraph la) 
of this sectkui, the Commission may 
modii^ raportiiig rei|uifeinente of 
consent orders. The Cbmunssion shad 
pubiiah a notice ol any proposed change 
in the Federal Registsf, tegedier wttb the 
reporting reqiuireinents to>bs moddisd 
and tbe reasons thersfdr, and serve 
notice on each party subtect to the 
consent order. Such parties shall be 
given the opportunity to submit briefa to> 
the Commiasioiu and the Gommisaion 
may hoLla hearing an the matter. 

9 210.75 Proceedings to enforce sxctusfoo 
orders, cease end desist orders, consent 
orders, end other Co fnm f ss k m or d er s. 

fa> tnformoi enforcement proceedings^ 
Informal enibr ee me n t proceedfxxgs may 
be conducted by the Cbmmission, 
throug^ the Office of Unfair Rnport 
Investigatione, w4di respect to any act or 
omission by any person nr possible 
violation of any provision of an 
exclusion ortfer, cease and'desist order, 
or consent or d er . %ch matters may be 
handled by the Commission through 
correspondence or conference or m any 
other way that the Commisston d e ems 
appropriete. The Gemmtssion may Issue 
such orders as it deems appropriate fa 
implement and Insare eom^rance with 
the terms of an-sxchieion order, ceese 
and desiet enter, or consent or d er , or 
any part thereof. Any matter not 
disposed of hifomsify mey be made the 
subject ola formal proceeding purseant 
to this subpart. 


[hJFormoii enforcement proceedings. 
(1) Ihs Commission may msfittite an 
enforcement proceeding at the 
Comnnesibn fevel upon the fifing by tfec 
compFainanf m the origmaf investigatioii 
or his successor ha Interest, by the Office 
of Unfair Import hivesttgatfons, or by 
the Commteston oTa complaint setting 
forth alleged viotetione of any exchision 
order, cease and desist order, or csonsent 
order. If a proceeding is instituted, the 
complaint shall be served upon the 
alleged violator and a notice of 
institution pubfished in the Federal 
Register. Wfihra 15 days after the date 
of service of such a complaint, the 
named respondent shall file a response 
to it. Responses shad fufiy advise the 
Commission as to the nature of any 
defense and shall admit or deny each 
allegation of the complaint specificaJly 
and in detail unless the respondent is 
without knowledge, in whi^ case ks 
answer shalT so state and the statement 
shall operate aa a deniaL Allegations ol 
fact not denied or controverted may be 
deemed admitted. Matters alleged as 
afiirmative defenses shall be separately 
stated aad numbererL 
Ul Upon the failure ol a leapendeni te 
file aadaerve aresponse witldn the tims 
and wt the manner prsscTibed herein the 
Commiaaion, ia its diaoretion, may find 
the facts alleged! ia: the compioini to be 
tnur and. take such! action ae may be 
appropriate without notice orkmurieg 
or, in its discretion, proceed iMdx>ut 
notice to take' evideDce on the 
aiiegatioDS set forth in thecampiaint 
provided that the Commission (or 
administcative tew judge* if one is 
appointed) may permit tele fihngs of aa 
answer for good cause shows. 

(3) The Commission, in the course of a 
formal enforcement proceedingunder 
paragraph (b) of this section may bold a 
public hearing and afford dM p^ea to 
the enforcemeaf proceetfing the 
opportunity te appearand be heard. The 
hearing provided for under paragraph 
(b) of section is not subject to 
sections 55A 555, 556, 567, and 702 of 
titte 5 of the Dhited States Code. The 
Commiesfon mey deiegete any Bearing 
under paragraph fbf of this sectfon to 
the chief athmrnstrafive lew jod|se for 
designatiofi of a presnfing 
adminrste e tt v e law judge, who shall 
certify an fnftief de termi natfon to the 
Commission. That initmi' ite ten n ination 
shal! become the detemrinaffon of the 
Commission 96days after the date of 
service of the initial determination, 
unless the Commission, within 90 days 
after the date of such service shall have 
ordered review of the initial 
det e r mina t i o n on cerfam issues thcreia 
or by order shall have changed the 
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effective date of the initial 
determination. 

(4) Upon conclusion of an enforcement 
procee^ng under paragraph (b) of this 
section, the Commission may: 

(i) Modify a cease and desist order, 
consent order, and/or exclusion order in 
any manner necessary to prevent the 
unfair practices that were originally the 
basis for issuing such order: 

(ii) Bring civil actions in a United 
States district court pursuant to 
paragraph (c) of this section (and 
section 337(f) of the Tariff Act of 1930) 
requesting the imposition of a civil 
penalty or the issuance of injunctions 
incorporating the relief sought by the 
Commission; or 

(iii) Revoke the cease and desist order 
or consent order and direct that the 
articles concerned be excluded from 
entry into the United States. 

(5) Prior to effecting any modification, 
revocation, or exclusion under 
paragraph (b) of this section, the 
Commission shall consider the effect of 
such action upon the public health and 
welfare, competitive conditions in the 
U.S. economy, the production of like o, 
directly competitive articles in the 
United States, and U.S. consumers. 

(6) In lieu of or in addition to taking 
the action provided for in paragraph 
(b)(1) of this section, the Commission 
may issue, pursuant to section 337(i) of 
the Tariff Act of 1930 an order providing 
that any article Imported in violation of 
the provisions of section 337 of the 
Tariff Act of 1930 and an outstanding 
tinal exclusion order issued pursuant to 
section 337(d) of the Tariff Act of 1930 
be seized and forfeited to the United 
States, if the following conditions are 
satisfied: 

(i) The ovmer, importer, or consignee 
of the article (or the agent of such 
person) previously attempted to import 
the article into the United States; 

(ii) The article previously was denied 
entry into the United States by reason of 
a Hnal exclusion order, and 

(iii) Upon such previous denial of 
entry, the Secretary of the Treasury 
provided the owner. Importer, or 
consignee of the article (or the agent of 
such person) with written notice of the 
aforesaid exclusion order and the fact 
that seizure and forfeiture would result 
from any further attempt to import the 
article into the United States. 

(c) Court enforcement To enforce an 
exclusion order, cease and desist order, 
consent order, or sanctions order, the 
Commission may. without prior notice to 
any person or any other type of 
proceeding otherwise available under 


the section, initiate a civil action in the 
U.S. district court pursuant to section 
337(f) of the Tariff Act of 1930, 
requesting the imposition of such civil 
penalty or the issuance of such 
injunctions as the Commission deems 
necessary to enforce its orders and 
protect the public interest. 

§210.76 Modification or rescission of 
exclusion orders, cease and desist orders, 
and consent orders. 

(a) Petitions for modification or 
rescission of exclusion orders^ cease 
and desist orders, and consent orders. 

(1) Whenever any person believes that 
changed conditions of fact or law. or the 
public interest, require that an exclusion 
order, cease and desist order, or consent 
order be modified or set aside, in whole 
or in part, such person may file with the 
Commission a petition requesting such 
relief. The Commission may also on its 
own initiative consider such action. The 
petition shall state the changes desired 
and the changed circumstances 
warranting such action, shall include 
materials and argument in support 
thereof, and shall be served on all 
parties to the investigation in which the 
exclusion order, cease and desist order, 
or consent order was issued. Any person 
may file an opposition to the petition 
within 10 days of service of the petition. 

(2) If the petitioner previously has 
been found by the Commission to be in 
violation of section 337 of the Tariff Act 
of 1930 and if his petition requests a 
Commission determination that the 
petitioner is no longer in violation of 
that section or petition requests 
modification or rescission of an order 
issued pursuant to sections 337 (d), (e). 
(f), (g), or (i) of the Tariff Act of the 
Tariff Act of 1930, the burden of proof in 
any proceeding initiated in response to 
the petition pursuant to paragraph (b) of 
this section shall be on the petitioner. In 
accordance with section 337(k) of the 
Tariff Act, relief may be granted by the 
Commission with respect to such 
petition on the basis of new evidence or 
e\idence that could not have been 
presented at the prior proceeding or on 
grounds that would permit relief from a 
judgment or order under the Federal 
Rules of Civil Procedure. 

(b) Commission action upon receipt of 
petition. The Commission may 
thereafter institute a proceeding to 
modify or rescind the exclusion order, 
cease and desist order, or consent order 
by publishing a notice of the proceeding 
in the Federal Register. The Commission 
may hold a public hearing and afford 
interested persons the opportunity to 
appear and be heard. After 
consideration of the petition, any 
responses thereto, and any information 
placed on the record at a public hearing 


or otherwise, the Commission shall take 
such action as it deems appropriate. The 
Commission may delegate any hearing 
under this section to the chief 
administrative law judge for designation 
of a presiding administrative law judge, 
who shall certify a recommended 
determination to the Commission. 

§210.77 Temporary emergency action. 

(a) Whenever the Commission 
determines, pending a formal 
enforcement proceeding under 

§ 210.75(b). that without immediate 
action a violation of an exclusion order, 
cease and desist order, or consent order 
will occur and that subsequent action by 
the Commission would not adequately 
repair substantial harm caused by such 
violation, the Commission may 
immediately and without hearing or 
notice modify or revoke such order and, 
if it is revoked, replace the order with an 
appropriate exclusion order. 

(b) Prior to taking any action under 
this section, the Commission shall 
consider the effect of such action upon 
the public health and welfare, 
competitive conditions in the U.S. 
economy, the production of like or 
directly competitive articles in the 
United States, and U.S. cons jmers. The 
Commission shall, if it has r.ot already 
done so, institute a fon lal enforcement 
proceeding under § 210.75 at the time of 
taking action under this section or as 
soon as possible thereafter, in order to 
give the alleged violator and other 
interested parties a full opportunity to . 
present information and views regarding 
the continuation, modification, or 
revocation of Commission action taken 
under this section. 

§210.76 Notice of enforcement action to 
Government agenci^. 

(a) Consultatior. The Commission 
may consult with or seek information 
from any Government agency when 
taking any actio i under this subpart. 

(b) Notification of Treasury. Tlie 
Commission shall notify the Secretary of 
the Treasury of any action under this 
subpart that results in a permanent or 
temporary exclusion of articles from 
entry, or the revocation of an order to 
such effect, or the issuance of an order 
compelling seizure and forfeiture of 
imported articles. 

§210.79 Advisory opinions. 

(a) Advisory opinions. Upon request 
of any person, the Commission may. 
upon such investigation as it deems 
necessary, issue an advisory opinion as 
to whether the person's proposed course 
of action or conduct would violate a 
Commission exclusion order, cease and 
desist order, or consent order. The 
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Comiaisston witt consider whether the 
issuance of sucK an advisory optnioa 
woald feicilitale the enforcement of 
section 337 ol the Tariff Act of 1930; 

be in the pnbhc interest and 
would benefit coneumere and 
competitive conditions in the United 
StateSt and whether the person has a 
compeHing bnsmeas need for the advice 
and has framed hia request as fully and 
accurately as possible. Advisory 
proceedings are noi subj^ecl to sectioos 
554. 55Si 556.557. and 702 of title S of the 
United Stales Code. 

tb) B/evocation. The CommissiQO aiay 
af any time reconsider any advice given 
under this section and. where the public 
interest requires, revoke its prior advice. 
In such event the person will be given 
notice of the Covnmfssion''s intent to 
revoke as weFf as an opportuiHty to 
submit its views to fhe Commtssion. The 
Commission wrH not proceed against a 
person for viofatioii of air exchisfon 
order, cease and desist order, or consent 
order with respect to any action that 
was taken in good forth reliance upon 
the Commission's advice under this 
section, if all refevant facta were 
accurately presented to the Commiaaton 
and such action waa promptly 
discontinued upon notiftcalion of 
revocation of the Commission's advice. 

PART 2tt—{REMOVED! 

By Order of the Commission. 

Issued: October za. 1992 
PaOj B..B0rdos. 

A cting Secretary. 

|FR Doe. 92-26504 Filed llr-4-02; MS anf 
BUXiHG COO€ 702<V-02-M 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Proposed Revision to 0MB Circular 
No. A-129, ^'Managing Federal Credit 
Programs'* and Renaming to ''Policies 
for Federal Credit Programs and Non- 
Tax Receivables/’ With Incorporation 
of 0MB Circular No. A-70 and 0MB 
Bulletin No. 91-05 

AQEHCY: Office of Management and 
Budget. 

action: Proposed revision and renaming 
of OMD Circular No. A>129. "Managing 
Federal Credit Programs/* rescission of 
OMB Circular No. A-70 and OMB 
Bulletin No. 91-05, and request for 
comments. 


SUMMAHy: This notice proposes a 
revision to OMB Circular No. A-129, 
"Managing Federal Credit Programs," 
last revised November 25,1968, by 
incorporating policies published in OMB 
Circular No. A-70, "Policies and 
Guidelines for Federal Credit Programs," 
dated August 24,1984, and OMB Bulletin 
No. 91-05, "Guidance for the 
Management of Guaranteed Loan 
Programs," dated November 26,1990. 

Ine proposed revised Circular also 
reflects the requirements of the Credit 
Reform Act of 1990 and the Chief 
Financial Officers Act of 1990. The 
proposed revised Circular has been 
renamed "Policies for Federal Credit 
Programs and Non-Tax Receivables" to 
reflect the broader scope of the 
document. 

This consolidation of policy 
documents streamlines guidance for 
planning and managing Federal credit 
programs and non-tax receivables by 
eliminating duplication and overlap. In 
addition, detailed credit management 
instructions which have been published 
in the credit supplement to the 
"Treasury Financial Manual" have been 
removed from the Circular. The length of 
the proposed Circular represents a 71 
percent reduction compared to the three 
separate documents. 

Also published here is a proposed 
Standard Lender Agreement for housing 
guaranteed loan programs. The 
agreement is a "contract" between a 
Federal agency and a private lender 
setting forth the responsibilities of the 
two parties and the terms and 
conditions of lender participation in the 
guaranteed loan program. The Circular 
requires all agencies with guaranteed 
loan programs to have such agreements 
with participating lenders, and to use 
standard agreements developed by 
inter-agency work groups. Standard 
Lender Agreements are being prepared 
for other major guaranteed loan 


programs, and will be published at a 
later date. 

FOR FURTHER INFORMATION CONTACT. 

For inquiries concerning budget and 
legislative policy for cr^it programs 
(appendix A, section 11. and appendices 
B and C), contact the Office of 
Management and Budget. Budget 
Analysis Branch, room 6025, New 
Executive Office Building. Washington. 
DC 20503. 202/395-3930. For inquiries 
concerning credit management and debt 
collection policies (appendix A. sections 
UI-V) or the proposed Standard Lender 
Agreement, contact the Office of 
Management and Budget, Credit and 
Cash Management Branch, room 10236, 
New Executive Office Building. 
Washington. DC 20503, 202/395-3066. 
SUPPLEMENTARY INFORMATION: OMB 
Circular No. A-70 was originally issued 
on February 1.1965, under the authority 
of the Budget and Accounting Act of 
1921, as amended. A revised Circular 
was published on August 24,1984. 
Circular No. A-70 required agencies to 
calculate and analyze credit program 
subsidies, and set forth requirements for 
preparation and review of legislation, 
testimony, and budget requests for 
credit programs. 

OMB Circular No. A-129 was 
originally issued on May 9.1985. under 
the authority of the Budget and 
Accounting Act of 1921, as amended: the 
Budget and Accounting Act of 1950, as 
amended; the Debt Collection Act of 
1982, as amended; and the Deficit 
Reduction Act of 1964, as amended. 
Circular No. A-129 defined agencies* 
responsibilities for originating, servicing, 
and collecting loans. Although some 
sections of the Circular applied to 
defaulted guaranteed loans acquired by 
the Federal Government, its primary 
focus was on the management of direct 
loans. The Circular was last revised on 
November 25.1988. 

On November 26.1990. OMB issued 
Bulletin No. 91-05, which contained 
guidance for the management of 
guaranteed loan programs. 

Also in 1990. Congress passed two 
major laws pertinent to Federal credit 
programs and their administration and 
management: the Federal Credit Reform 
Act of 1990 and the Chief Financial 
Officers Act of 1990. In addition, the 
Federal Debt Collection Procedures Act 
of 1990 provided additional debt 
collection tools to Federal agencies. 

This proposed revision of Circular No. 
A-129 incorporates Circular No. A-70 
and Bulletin No. 91-05 and is updated to 
include requirements of the 1990 laws 
which apply to Federal credit programs 
and non-tax receivables. Credit 
management procedures now contained 


in the credit supplement to the 
'Treasury Financial Manual" have been 
removed from the Circular. Detailed 
guidance on the calculation and analysis 
of credit program subsidies are now 
contained in OMB Circular No. A-11. 
"Preparation and Submission of Annual 
Budget Estimates." and OMB Circular 
No. A-34. "Instructions on Budget 
Execution." 

Also published here is a proposed 
Standard Lender Agreement for housing 
guaranteed loan programs. The 
agreement is a "contract" between a 
Federal agency and a private lender 
setting forth the responsibilities of the 
two parties and the terms and 
conditions of lender participation in the 
guaranteed loan program. The 
agreement includes: (1) Eligibility 
requirements; (2) underwriting and 
servicing standards; (3) review of lender 
operations; and (4) performance 
standards. The Circular requires all 
agencies with guaranteed loan programs 
to have such agreements with 
participating lenders, and to use 
standard agreements developed by 
inter-agency work groups. Other 
agreements are being developed for 
lenders participating in business, 
agricultural, and guaranteed student 
loans. These agreements will be 
published at a later date. Agencies «viil 
formally adopt lender agreements 
through their rulemaking processes. 

Interested parties are invited to 
comment on the revision of Circular No. 
A-129 and on the proposed Standard 
Lender Agreement to the Office of 
Management and Budget, Credit and 
Cash Management Branch, at the 
address indicated in this publication. 
Comments on Circular No. A-129 should 
be received within 30 days of the date of 
this publication. Comments on the 
Standard Lender Agreement should be 
received within 60 days of the date of 
this publication. Changes to the Circular 
and the Agreement will be made if 
comments indicate a need to do so. 

Frank Hodsoll. 

Deputy Director for Management 

Attachments 

OMB Circular No. A-129 

Policies for Federal Credit Programs 
and Non-Tax Receivables 

Table of Contents 
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Oermitioiu 

Appendix A: 

I. Responsibilities of Departments 
and Agencies 

Office of Management and Budget 
Department of the Treasury 

^ Federal Credit Policy Working 
Group 

Departments and Agencies 

U. Budget and Legislative Policy for 
Credit Programs 

Program Justification 
Form of Assistance 
Financial Standards 
Implementation 

III, Credit Management and Exten- 
skm Policy 

A. Credit Extension PoUcses 
Applicant Screening 
Lom Documentation 
Collateral Requirements 

B. Management of Guaranteed 
Loan Lenders and Servicers 
Certification for Participation 
Standard Lender Agreements 
Lender and Servicer Reviews 
Cofrectivc Actions 

IV. Mana^ng the Federal Govern- 
meet's Receivables 

Accounting and Financial Report¬ 
ing 

Loan Servicing Requirements 
Loan Asset Sales end Prepayment 
Programs 

V. Delinquent Debt Collection 
Standards for Defining Delinquent 

and Defaulted Debt 
Collection Strategy for De!inqti«t 
Debt 

Collection Techniques 
Interest. Penalties, and Administra¬ 
tive Costs 

Write-Off and Close-Out Proce¬ 
dures 

Appendix B: 

Checklist for Credit Program Legis¬ 
lation, Testimony, aiul Budget 
Stibinissions 

Appendix C 

Model Bill Language for Credit Pro¬ 
grams 


Circular No. A-129 
Revised 

To the Heads of Executive Departments 
8nd Establishments 

Subject: Policies for Federal Credit 
Programs and Non-Tax Receivables 

Federal credit programs are created to 
accomplish a variety of social and 
economic goals. Agencies must 
implement budget policies and 
management practices that ensure that 
the goals of credit programs are met 
'^’hile properly identifying and 
controlling costs. In addition. Federal 
receivables, whether from credit 
programs or other non-tax sonrees, must 
be serviced and collected in an efficient 
and effective manner to protect the 


value of the Federal Government's 
assets. 

General Information 
J. Purpose 

This Circular prescribes policies and 
procedures for justifying, designing, and 
managing Federal credit programs and 
for collecting non-tax receivables. It sets 
principles for designing credit programs, 
including the preparation and review of 
legislation and regulations; budgeting for 
the costs of credit programs and 
minimizing unintended costs to the 
Government; and improving the 
efficiency and effectiveness of Federal 
credit programs. It also sets policies and 
standards for extending credit, 
managing lenders participating in the 
Government's guaranteed loan 
programs, servicing receivables, and 
collecting delinquent debt 

2. Authority 

This Circular is issued under the 
authority of the Budget and Accounting 
Act of 1921. as amended; the Budget and 
Accounting Act of 1950. as amended; the 
Debt Collection Act of 1952, as 
amended; section 2653 of Public Law 98- 
369: the Federal Credit Reform Act of 
1990; the Federal Debt Collection 
Procedures Act of 1990; the Chief 
Financial Officers Act of 1990; Executive 
Order 8248; the Cash Management 
Improvement Act Amenciments of 1992; 
and pre-existing common law authority 
to charge interest on debts and to offset 
debts administratively. 

3. Coverage 

a. Applicability 

The provisions of this Circular apply 
to all credit programs of the Federal 
Government, including: 

(1) Direct loan programs; 

(2) Guaranteed loan programs and 
loan insurance programs in which the 
Federal Government bears a legal 
liability to pay for all or part of the 
principal or interest in the event of a 
borrow'er default; and 

(3) Loans or other financial assets 
acquired by a Federal agency (or a 
receiver or conservator acting for a 
Federal agency) as a result of a claim 
payment on a defaulted guaranteed or 
insured loan or in fulfillinent of a 
Federal deposit insurance commitment 

Sections IV and V of appendix A 
(Managing the Federal Government's 
Receivabies and Delinquent Debt 
Collection) also apply to receivabies due 
to the Government from the sale of 
goods and services; fines, fees, duties, 
leases, rents, royalties, and penalties; 
overpayments to beneficiaries, grantees. 


contractors, and Federal employees; and 
similar debts. 

b. Exclusions Under the Debt Collection 
Act 

Certain debt collection techniques 
authorized by the Debt Collection Act of 
1982, as amended, may not be applied to 
debts arising under the Internal Revenue 
Code, the Social Security AcL or the 
tariff laws of the United States, or to 
debts owed to the United States 
Government by State or local 
governments. 

c. Other Statutory Exclusions 

The policies, standards, and 
requirements of this Circular do not 
apply when statntorily prohibited or 
inconsistent with statutory 
requirements. 

4. Rescissions 

This Circular rescinds and replaces 
OMB Circular No. A-70, dated August 
24.1984. OMB Circular No. A-129. dated 
November 25.1968, and OMB Bulletin 
No. 91-05, dated November 26,1990. 

The Circular supplements, and does 
not supersede, the requirements 
applicable to budget submissions under 
Circular No. A-11 and to proposed 
legislation and testimony under Circular 
No. A-19. 

5. Effective Date 

This Circular is effective immediately. 

6. Inquiries 

Farther Information on estimating 
credit subsidies may be found In 
Appendix D to OMB Circular No. A-11. 
Further information on the 
implementation of credit management 
and debt collection policies may be 
found in the credit supplement to the 
"Treasury Financial Manual" (TFM) and 
in OMB't government-wide 5-year plan 
for financial management submitted 
annually to Congress. 

For inquiries concerning budget and 
legislative policy for credit programs 
(Appendix A, section II), contact the 
Office of Management and Budget, 
Budget Analysis Branch. Room 6025, 
New Executive Office Building. 725 17th 
Street. NW, Washington, DC 20503. 202/ 
395-3930, For inquiries concerning credit 
management and debt collection 
policies (Appendix A. sections III-V), 
contact the Office of Management and 
Budget. Credit and Cash Management 
Branch. Room 10236. New Executive 
Office Building. 725 17th Street. NW, 
Washington. DC 20503. 202/395-3^)66. 
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7. Definitions 

Key terms used in this Circular are 
defined in OMB Circulars No. A-11 and 
A-34. 

Richard Darman. 

Director. 

Appendices (3) 

Appendix A to Circular Na A-129 

1 . Responsibilities of Departments and 
Agencies 

h Office of Management and Budget 

The Office of Management and Budget 
• (OMB) is responsible for revie%ving 
legislation to establish new credit 
programs or to expand or modify 
existing credit programs: reviewing and 
clearing testimony pertaining to credit 
programs and debt collection; reviewing 
agency budget submissions for credit 
programs and debt collection activities: 
formulating and reviewing credit 
management and debt collection pobey; 
and approving agency credit 
management and debt collection plans. 

2. Department of the Treasury 

The Department of the Treasury, 
through its Financial Mana^ment 
Service (FMS). is responsible for 
monitoring and facilitating 
implementation of credit management 
and debt collection policy. FMS 
develops and disseminates as a 
supplement to the ‘Trewury Financial 
Manual*' operational guidelines for 
agency compliance with government* 
wide credit management and debt 
collection policy. FMS assists agencies 
in improving credit management 
activities and evaluates innovative 
credit management practices. 

J. Federal Credit Policy Working Group 

The Federal Credit Policy Working 
Group is an inter-agency forum which 
provides advice and assistance to OMB 
and Treasury in the formulation and 
implementation of credit policy. 
Membership consists of representatives 
from the Executive Office of the 
President, the Council of Economic 
Advisers, the Office of Management and 
Budget, and the Department of the 
Treasury. The major credit and debt 
collection agencies represented include 
the Departments of A^culture. 
Commerce, Education. Health and 
Human Services, Housing and Urban 
Development. Interior. Justice. Labor. 
State. Transportation, and Veterans 
Affairs, the Agency for International 
Development, the Export-Import Bank, 
the Resolution Trust Corporation, and 
the Small Business Administration. 

Other departments and agencies may be 
invited to participate on the Working 


Group at the request of the Chairperson. 
The Director of OMB designates the 
Chairperson of the Group. 

4. Departments and Agencies 

Departments and agencies shall 
manage credit programs and all non-tax 
receivables in accordance with their 
statutory authorities and the provisions 
of this Circular to protect the 
Government’s assets, and to minimize 
losses in relation to social benefits 
provided. 

a. Agencies shall ensure that: 

(1) Federal credit program legislation, 
regulations, and policies are designed 
and administered in compliance with 
the principles of this Circulan 

(2) The costs of credit programs 
covered by the Federal Credit Reform 
Act of 1990 are budgeted for and 
controlled in accordance with the 
principles of the Act (the Act exempts 
deposit insurance agencies. Tennessee 
Valley Authority, Pension Benefit 
Guaranty Corporation, and certain other 
activities from credit reform 
requirements): 

(3) Every effort is made to prevent 
future delinquencies by following 
appropriate screening standards and 
procedures for determination of credit 
worthiness; 

(4) Lenders participating in 
guaranteed loan programs meet all 
applicable financial and programmatic 
requirements; 

(5) Informed and cost-effective 
decisions are made concerning portfolio 
management, including full 
consideration of contracting out for 
servicing or selli^ the portfolio and 
transferring servicing to the private 
sector. 

(6) The full range of available 
techniques are used, as appropriate, to 
collect delinquent debts, including 
administrative offset, salary offset, tax 
refund offset, private collection 
agencies, and litigation: 

(7) Delinquent debts are written off as 
soon as they are determined to be 
uncollectible: and 

(8) Timely and accurate financial 
management and performance data are 
submitted to OMB and the Department 
of the Treasury so that the 
Government's credit management and 
debt collection programs and policies 
can be evaluated. 

b. In achieving these objectives, 
agencies shall: 

(1) Establish, as appropriate, boards 
to coordinate credit management and 
debt collection activities and to ensure 
full consideration of credit issues by all 
interested and affected organizations. 
Representation should include, but not 
be limited to, the Chief Financial Officer 


and the senior officialfs) for program 
offices with credit activities or non-tax 
receivables. The Board may seek from 
the agency’s Inspector General input 
based on findings and conclusions from 
past audits and investigations: 

(2) Ensure that the standards set forth 
in this Circular and supplementary 
guidance set forth in the 'Treasury 
Financial Manual” are incorporated into 
agency regulations and procedures for 
credit programs and debt collection 
activities; 

(3) Propose new or revised legislation, 
regulations, and forms as necessary to 
ensure consistency with the provisions 
of this Circular; 

(4) Submit legislation and testimony 
affecting credit programs for review 
under the OMB Circular No. A-19 
legislative clearance process, and 
budget proposals for review under the 
Circular No. A-11 budget justification 
process: 

(5) Periodically evaluate Federal 
credit programs to assess their 
effectiveness in achieving program 
goals; 

(6) Assign to the agency CFO. in 
accordance with the Chief Financial 
Officers Act of 1990, responsibility for 
directing, managing, and providing 
policy guidance and oversight of agency 
financial management personnel, 
activities, and operations, including the 
implementation of asset management 
systems for credit management and debt 
collection: 

(7) Prepare, as part of the agency CFO 
Financial Management 5-Year Plan, a 
Credit Management and Debt Collection 
Plan for effectively managing credit 
extension, account servicing and 
portfolio management, and delinquent 
debt collection. The plan must ensure 
agency compliance with the standards 
in this Circular: 

(8) Ensure that data in loan 
applications and documents for 
individuals are managed in accordance 
with the Privacy Act of 1974, as 
amended by the Computer Matching and 
Privacy Protection Act of 1988 (the 
Privacy Act does not apply to loans and 
debts of commercial organizations): and 
the Right to Financial Privacy Act: and 

(9) Include in personnel evaluation 
criteria for senior policy officials with 
major credit management and debt 
collection responsibilities performance 
standards in support of this Circular. 

11. Budget and Legislative Policy for 
Credit Programs 

Federal credit assistance should be 
provided only when necessary to 
achieve clearly specified Federal 
objectives and only when credit 
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assistance is the best means to achieve 
those objectives. Use of private credit 
markets should be encouraged, and any 
impairment of such markets or 
misallocalion of the Nation’s resources 
through the operation of Federal credit 
programs should be minimized. 

i. Program Justification 

New programs and proposals for 
reauthorizing, expanding, or 
significantly increasing funding for 
credit programs should be accompanied 
by analysis which: 

a. Clearly defines the Federal 
objectives to be achieved, and 
demonstrates why they cannot be 
achieved with private credit assistance, 
including: 

(1) A description of existing and 
potential private sources of credit by 
type of institution and with respect to 
availability and cost of credit to 
borrowers; and 

(2) An explanation as to whether, and 
why. these private sources of financing 
and their terms and conditions must be 
supplemented and subsidized; 

b. Specifies whether the credit 
program is intended to: 

(1) Correct a capital market 
imperfection, which should be defined: 
and/or 

(2) Subsidize borrowers or other 
beneficiaries, who should be identified, 
or encourage certain activities, which 
should be specified; 

c. Explains why a credit subsidy is the 
most efficient way of providing 
assistance, including how it provides 
assistance in overcoming market 
imperfections, and/or would redress the 
specific inadequate financing cited; 

d. Estimates or, when the program 
exists, measures the benefits expected 
from the program, including the amount 
by which the distribution of credit is 
expected to be altered and the favored 
activity is expected to increase. Further 
information on conducting cost>benefit 
analysis can be found in the forthcoming 
revision of OMB Circular No. A-94; 

e. Estimates the extent to which the 
program substitutes directly or 
indirectly for private lending, and 
analyzes any elements of program 
design that encourage and supplement 
private lending activity, with the 
objective that private lending is 
displaced to the smallest degree 
possible by agency programs; and 

f I^ovides an explicit estimate of the 
subsidy, as required by the Federal 
Credit Reform Act of 1990. and an 
estimate of the expected annual 
administrative costs (including 
servicing) of the credit program. If loan 
assets are to be sold or are to be 
included in a prepayment program for 


programmatic or other reasons, the sale/ 
prepayment is classified as a 
modification under the Federal Credit 
Reform Act. The cost of this 
modification requires budget authority, 
which must be appropriated or 
otherwise made available. Loan asset 
sales/prepayment programs must be 
conducted in accordance with policies 
in this Circular and procedures in the 
credit supplement to the “Treasury 
Financial Manual." including the 
prohibitions against the financing of 
prepayments by tax-exempt borrowing 
and sales with recourse except where 
specifically authorized by statute. The 
cost of any guarantee placed on the 
asset sold requires budget authority. 

2. Form of Assistance 

When Federal credit assistance is 
necessary to meet a Federal objective, 
loan guarantees should be favored over 
direct loans, unless attaining the Federal 
objective requires a subsidy, as defined 
by the Federal Credit Reform Act of 
1990, deeper than can be provided by a 
loan guarantee. 

a. Loan guarantees, by removing part 
or all of the credit risk of a transaction, 
change the allocation of economic 
resources. Loan guarantees may make 
credit available when private financial 
sources would not otherwise do so. or 
they may allocate credit to borrowers 
under more favorable terms than would 
otherwise be granted. This reallocation 
of credit may impose a cost on the 
Government and/or the economy. 

b. Direct loans usually offer borrowers 
lower interest rates and longer loan 
maturities than are available from 
private financial sources, even with a 
guarantee. The use of direct loans, 
however, may displace private financial 
sources and increase the possibility that 
the terms and conditions on which 
Federal credit assistance is offered will 
not reflect changes in financial market 
conditions. The costs on the 
Government and the economy are 
therefore likely to be greater. 

c. Direct or indirect guarantee'^ of tax- 
exempt obligations are expressly 
prohibited under section 149(b) of the 
internal Revenue Code. This prohibition 
is justified because guarantees of tax- 
exempt obligations are an inefficient 
way of allocating Federal credit. 
Assistance to the borrower, through the 
tax exemption and the guarantee, 
provides interest savings to the 
borrower that are smaller than the tax 
revenue loss to the Government. Thus, 
the cost to the taxpayer is greater than 
the benefit to the borrower. 

d. To preclude the possibility that 
Federal agencies will guarantee tax- 
exempt obligations, either directly or 


indirectly, agencies will: (1) Not 
guarantee federally tax-exempt 
obligations; (2) not subordinate direct 
loans to tax-exempt obligations; (3) 
provide that effective subordination of a 
guaranteed loan to tax-exempt 
obligations will render the guarantee 
void; (4) prohibit use of a Federal 
guarantee as collateral to secure a tax- 
exempt obligation; (5) prohibit Federal 
guarantees of loans funded by tax- 
exempt obligations: and (6) prohibit the 
linkage of Federal guarantees with tax- 
exempt obligations. 

e. Where a large degree of subsidy is 
justified, comparable to that which 
would be provided by guaranteed tax- 
exempt obligations, agencies should 
consider the use of direct loans. 

3. Financial Standards 

In accordance with the Federal Credit 
Reform Act of 1990. agencies must 
analyze and control the risk and cost of 
their programs. Toward this end. they 
must maintain adequate loan records, 
and develop statistical models 
predictive of defaults and other 
deviations from loan contracts. 

Agencies are required to estimate 
subsidy costs and to obtain budget 
authority to cover such costs before 
obligating direct loans and committing % 
loan guarantees. Specific instructions for 
budget justification under the Act are 
provided in OMB Circular No. A-11, and 
instructions for budget execution are 
provided in OMB Circular No. A-34. 

Agencies shall follow sound financial 
practices in the design and 
administration of their credit programs. 
Where program objectives cannot be 
achieved while following sound 
financial practices, the cost of these 
deviations shall be justified in agency 
budget submissions in comparison with 
expected benefits. Unless such a waiver 
is justified, agencies should follow the 
practices discussed below. 

a. Lenders and borrowers who 
participate in Federal credit programs 
should have a substantial stake in full 
repayment in accordance with the loan 
contract. 

(1) Private lenders who extend credit 
that is guaranteed by the Government 
should bear at least 20 percent of the 
loss from any default. Loan guarantees 
that cover 100 percent of credit risk 
encourage private lenders to exercise 
less caution than they otherwise would 
in evaluating loan requests from 
guaranteed borrowers. The level of 
guarantee should be no more than 
necessary to achieve program purposes. 
Borrowers who are deemed to pose less 
of a risk should receive a lower 
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guarantee as a percentage of the total 
loan amount 

(2) Borrowers should have an equity 
interest tn any asset being financed with 
the credit assistance, and business 
borrowers should have substantial 
capital or equity at risk in their business 
(see section niJV.3.(b) for additional 
discussion). 

b. Interest and fees on direct loans 
and fees on loan guarantees should be 
set by reference to the cost to the 
Government of making the direct loan or 
loan guarantee and should be reviewed 
at least annually. 

(1) These charges shall be at levels 
sufficiently high to cover the 
Govemmenfs total cost of making the 
loan or guarantee, including extension, 
servicing, collection, and default costs. 

(2) When charging interest and/or 
fees at such levels is statutorily 
prohibited or an agency considers it 
inconsistent with program objectives, 
the difference should be justibed in 
relation to benefits, and the agency must 
request a subsidy appropriation for the 
amount of costs not covered in 
accordance with the Federal Credit 
Reform Act of 1990. 

(3) Riskier borrowers should be 
charged more than those who pose less 
risk in order to encourage such 
borrowers to lake actions to reduce the 
risk they pose to the Government. 

c. Contractual agreements should 
include all covenants and restrictions 
(e.g.. liability insurance) necessary to 
protect the Federal Govemment*8 
interest. 

(1) Maturities on loans should be 
shorter than the estimated useful 
economic life of any assets financed. 

(2) The Govemmenfs claims on assets 
should not be subordinated to the claims 
of other lenders in the case of a 
borrower's default on either a direct 
loan or a guaranteed loan. 

Subordination increases the risk of loss 
to the Government since other creditors 
have first claim on the borrower's 
assets. 

d. In order to minimize inadvertent 
changes in the amount of subsidy, 
interest rates to be charged on direct 
loans and any interest supplements for 
guaranteed loans should be specified by 
reference to a benchmark market rate on 
Treasury securities rather than as an 
absolute level. A specific level of 
interest rate should not be cited in 
legislation or in regulation because such 
a rate could soon become outdated, 
unintentionally changing the extent of 
the subsidy. 

(1) The benchmark financial market 
instrument should be a marketable 
Treasury security with a similar 
maturity to the direct loans being made 


or the non-Federal loans being 
guaranteed. When the rate on the 
Government loan is intended to be 
different than the benchmark rate, it 
should be stated as a percentage of that 
rate. The benchmark Treasury security 
must be cited specifically in agency 
budget justifications. 

(2) Interest rates on new loans should 
be reviewed at least quarterly and 
adjusted to reflect changes in the 
benchmark interest rate. Interest rates 
may be either fixed or floating. 

e. Maximum amounts of direct loan 
obligations and loan guarantee 
commitments must be specifically 
authorized in advance in annual 
appropriations acts. 

f. Financing for Federal credit 
programs should be provided by 
Treasury in accordance with the Federal 
Credit Reform Act of 1990. Guarantees 
of the timely payment of 100 percent of 
the loan principal and interest against 
all risk create a debt obligation that is 
the credit risk equivalent of a Treasury 
security. Accordingly, a Federal agency 
other than the Department of the 
Treasury may not issue, sell, or 
guarantee an obligation of a type that is 
ordinarily financ^ in investment 
securities markets, as determined by the 
Secretary of the Treasury, unless the 
terms of the obligation provide that it 
may not be held by a person or entity 
other than the Federal Financing Bank 
|FFB) or another Federal agency. The 
Secretary of the Treasury may waive 
this requirement with respect to 
obligations that the Secretary 
determines: (1) Are not suitable for 
investments for the FFB because of the 
risks entailed in such obligations: or (2) 
are or will be financed In a manner that 
is least disruptive of private financial 
markets and Institutions. The benefits of 
using the FFB must not expand the 
degree of subsidy. 

g. Loan contracts should be 
standardized where practicable. Private 
sector documents should be used 
whenever possible, especially for loan 
guarantees. 

5. Implementation 

The provisions of this section will be 
implemented through the OMB Circular 
No. A-19 legislative review process and 
the OMB Circular No. A-11 budget 
justification and submission process. 

a. Legislation on credit programs 
w'hich is proposed by agencies, their 
reviews of credit proposals made by 
others, and their testimony on credit 
submitted under the OMB Circular No. 
A-19 legislative review process should 
conform to the provisions of this 
Circular. 


W^henever agencies propose 
provisions or language not in conformity 
with the policies of this Circiilar. they 
will be required to request in writing 
that the Office of Management and 
Budget modify or waive the requirement. 
Such requests will identify the 
modification(s) or waiver(s) requested, 
and also will state the reasons for the 
request and the time period for which 
the exception is required. Exceptions, 
when allowed, will ordinarily be granted 
only for a limited time, in order to allow 
for review by OMB. 

b. In those cases where existing 
legislation, regulations, or program 
policies not in conformity with the 
policies of this Circular, agencies will, 
every four years or more often at the 
request of the OMB examiner with 
primary responsibility for the account, 
include in their annual budget 
submission and justification to OMB 
proposed changes to correct the 
inconsistency. 

When an agency does not deem a 
change in existing legislation, 
regulations, or policies to be desirable, it 
will provide a separate justification for 
retaining the existing non-conforming 
legislation or policies in its budget 
submission and justification to OMB 
upon the request of the budget examiner 
with primary responsibility for the 
account. 

c. The Office of Management and 
Budget will, upon written request, 
provide technical advice on proposed 
credit program provisions that would be 
exceptions or additions to the standards 
prescribed in tbis Circular. This will 
avoid delays and help to ensure 
consistency with Federal credit policies. 

A checklist for use in review of 
legislative and budgetary proposals is 
included as appendix B to this Circular. 
Specific model bill language that 
agencies may use in developing and 
reviewing legislation is provided in 
appendix C. 

d. Every four years, or more often at 
the request of the OMB examiner with 
primary responsibility for the account, 
the agency's annual budget submission 
(required by OMB Circular No. A-11. 
Section 15.2) should review the changes 
in financial markets and the status of 
borrowers and beneficiaries to ensure 
that Federal objectives require 
continuation of the credit program, to 
update its justiiication. and to 
recommend changes in its design and 
operation to improve efficiency and 
effectiveness. 

e. Every four years, or more often at 
the request of the OMB examiner with 
primary responsibility for the account, 
the agency's annual budget submission 
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should include a plan for periodic, 
results>oriented program evaluation of 
the effectiveness of the program, and the 
use of the results of relevant program 
evaluations and/or other analyses of 
program effectiveness or causes of 
escalating program costs. A program 
evaluation is a formal assessment, 
through objective measurement and 
systematic analysis, addressing the 
manner and extent to which credit 
programs achieve intended objectives. 

in. Credit Management and Extension 
Policy 

A. Credit Extension Policies 

1. Applicant Screening 

a. Programs eligibility. Agencies, 
including private lenders in guaranteed 
loan programs, shall determine that 
applicants comply with statutory, 
regulatory, and administrative eligibility 
requirements for loan assistance. 
Consistent with program objectives,, 
borrowers should certify that they have 
been unable to obtain credit from 
private sources. Documentation should 
be required as appropriate. In addition, 
application forms must require the 
borrower to certify the accuracy of 
information being provided (false 
information is subject to penalties under 
18 U.S.C. 1001). 

b. Delinquency on federal debt. 
Agencies shall determine whether 
applicants are delinquent on any 
Ft.'deral debt, including tax debt. 

Agencies must include a question on 
loan application forms asking applicants 
if they have such delinquencies. In 
addition, agencies, including guaranteed 
loan lenders, shall use the following 

sc reening tools to identify delinquencies 
on Federal debt: 

(1) CAIVRS. The Department of 
Housing and Urban Development’s 
Credit Alert Interactive Voice Response 
System (CAIVRS) offers direct on-line 
access for mortgage lenders to verify 
whether candidates for Federal Housing 
Administration (FHA) loans have any 
previous FHA loan defaults. The 
CAIVRS data base is being expanded to 
include delinquent debt from other 
major credit programs. Other delinquent 
receivables, including tax debt, may 
also be added to the data base. All 
credit programs should use CAIVRS for 
loan screening to ensure applicants are 
not delinquent on Federal debt. 

(2) DAIVRS. The Department of 
lustice's Debt Alert Interactive Voice 
Response System (DAIVRS) offers direct 
on-line access for agencies and their 
Saaranteed loan lenders to verify 
whether applicants have judgment liens 
against their property for debt owed to 
the United States. 


Processing of applications should be 
suspended when applicants are 
delinquent on Federal tax or non tax 
debts, including judgment liens against 
property for a debt to the Federal 
Government. (This provision does not 
apply to entitlement awards.) Processing 
may continue only when the debtor 
satisfactorily resolves the debt (e.g., 
pays in full or negotiates a new 
repayment plan). 

c. Credit worthiness. Where credit 
worthiness is a criterion for loan 
approval, agencies/private lenders shall 
determine that applicants have the 
ability to repay the loan. Credit reports 
and supplementary data sources, such 
as financial statements and tax returns, 
should be used to verify or determine 
employment, income, held assets, credit 
histories, and the existence of 
delinquent Federal debts. To ensure 
completeness, credit reports from 
national as well as regional credit 
bureaus should be obtained. 

2. Loan Documentation 

Loan origination files should contain 
loan applications, credit bureau reports, 
credit analysis, loan contracts, and other 
documents necessary to conform to 
private sector standards for that type of 
loan. Accurate and complete 
documentation is critical to providing 
proper servicing to the debtor, pursuing 
collection of delinquent debt, and. in the 
case of guaranteed loans, claims 
payment. Additional information on 
documentation requirements is 
available in the ‘Treasury Financial 
Manual.** 

3, Collateral Requirements 

For many types of loans, the 
Government can reduce its default risk 
and potential losses through well- 
managed collateral requirements. 

a. Appraisals of property. Appraisals 
of property serving as collateral for a 
direct or guaranteed loan must be 
conducted in accordance with the 
following guidelines: 

(1) Agencies shall require that all 
appraisals be consistent with the 
“Uniform Standards of Professional 
Appraisal Practice,’* promulgated by the 
Appraisal Standards Board of the 
Appraisal Foundation. Agencies shall 
prescribe additional appraisal standards 
as appropriate. 

(2) Agencies shall ensure that all 
property transactions over $100,000 have 
an appraisal prepared by a State- 
licensed appraiser (except refinancings 
with no cash out). Agencies may 
designate other direct or guaranteed 
loans transactions that also require the 
services of a licensed appraiser. In 
addition, agencies shall determine 


which property transactions, because of 
size and/or complexity, require the 
services of a State-certified appraiser. 

b. Loan-to value ratios. The loan-to- 
value (LTV) ratio at origination is a 
critical factor in reducing defaults and 
Government losses. Federal agencies 
should explicitly define and limit the 
LTV ratio in both direct and guaranteed 
loan programs. Agencies should ensure 
that borrowers assume an equity 
interest in an asset being financed by 
not offering terms (including the 
financing of closing costs) that result in 
a loan to value ratio equal to or greater 
than 100 percent. Further, the loan 
maturity should be shorter than the 
estimated useful economic life of the 
collateral. 

c. Liquidation of guaranteed loans 
with collateral. Lenders of Federally 
guaranteed loans with collateral shall be 
required to liquidate, through litigation if 
necessary, collateral for delinquent 
debts before filing a default claim for 
any ’‘deficiency balance** with the 
guarantor. 

d. Asset management standards and 
systems. Agencies should establish 
asset management standards and 
systems for property acquired as a result 
of direct or guaranteed loan defaults. 
Agencies should establish policies and 
procedures for the acquisition, 
management, and disposal of such 
property. Inventory management 
systems should be established to track 
all costs, including contractual costs, of 
maintaining and selling property. 
Inventory management systems should 
also generate management reports, 
provide controls and monitoring 
capabilities, and summarize information 
for the Office and Management and 
Budget and the Department of the 
Treasury. 

B. Management of Guaranteed Loan 
Lenders and Servicers 

1 . Certification for Participation 

a. Criteria for participation. Agencies 
should establish and publish in the 
Federal Register specific eligibility 
criteria for lender participation in 
Federal guaranteed loan programs. 

These criteria should include: 

(1) Requirements that the lender is not 
currently debarred/suspended from 
participation in a Government contract 
or delinquent on a Government debt; 

(2) Qualification requirements for 
principal officers and staff of the lender; 

(3) Where appropriate for new or non- 
regulated lenders or lenders with 
questionable performance under Federal 
guarantee programs, fidelity/surety 
bonding and/or errors and omissions 





52902 


Federal Register / Vol. 57. No. 215 / Thursday, November 5. 1992 / Notices 


insurance with the Federal Government 
as a loss payee; and 

(4) For lenders not regulated by a 
Federal financial institutions regulatory 
agency, financial and capital 
requirements, including minimum net 
worth requirements based on business 
volume. 

b. Certification fees. When authorized 
to do so. agencies should assess non- 
refundable fees to defray the costs of 
lender certiBcations and certiBcation 
reviews. 

c. Review of certifications. Agencies 
shall review and document a lender’s 
eligibility for continued participation in 
a guaranteed loan program at least 
every two years, ideally, these reviews 
should be conducted in conjunction with 
on-site reviews of lender operations (see 
D.3.). Lenders not meeting standards for 
continued participation should be 
decertiBed. In addition to the 
certification requirements above, 
agencies should consider lender 
performance as a critical factor in 
determining continued eligibility for 
participation. 

d. Decertification. Agencies should 
establish speciBc procedures to 
decertify lenders any time there Is: 

(1) Significant and/or continuing non- 
compliance with agency standards; 
and/or 

(2) Failure to meet Bnancial and 
capital requirements or other eligibility 
criteria. 

Agency procedures should define the 
process and establish timetables by 
which decertiBed lenders can apply for 
reinstatement of certification. 

e. Loan servicers. Lenders transferring 
and/or assigning the right to service 
guaranteed loans to a loan servicer 
should use only ser\icer8 meeting 
applicable performance standards set by 
the agency. Where applicable, agencies 
may adopt servicing standards 
established by a Government Sponsored 
Enterprise (GSE) or a similar 
organization (e.g.. Government National 
Mortgage Association for single family 
mortgages) and/or may authorize 
lenders to use those servicers approved 
by an appropriate GSE or similar 
organization. 

2. Standard Lender Agreements 

Agencies should develop agreements 
with lenders that incorporate general 
participation requirements, performance 
standards, and other applicable 
requirements. Agencies should adopt 
standard lender agreements prepared by 
the Federal Credit Policy Working 
Group. Agencies are encouraged, where 
not prohibited by authorizing legislation, 
to set a fixed duration for the lender 
agreement to ensure a formal review of 


the lender's eligibility for continued 
participation in the program. 

a. General participation requirements. 
Lender agreements should include: 

(1) Requirements for lender 
participation, including certification, 
certiBcation re%iews. and decertification 
(see section 1.. above); 

(2) Agency and lender responsibilities 
for sharing the risk of loan defaults (see 
section II.3.(a)(l)); and. where feasible. 

(3) Maximum delinquency, default, 
and claim rates for'lenders. taking into 
account individual program 
characteristics. 

b. Performance standards. Agencies 
should include due diligence 
requirements for originating, servicing, 
and collecting loans in their lender 
agreements. This may be accomplished 
by referencing agency regulations or 
guidelines. Examples of due diligence 
standards include collection procedures 
for past due accounts, delinquent debtor 
counseling procedures, and litigation to 
enforce loan contracts. Agencies should 
ensure, through the claims review 
process, that lenders have met these 
standards prior to making a claims 
payment. Agencies should reduce claim 
amounts or reject claims for lender non¬ 
performance. 

c. Reporting requirements. Credit 
agencies require certain data to monitor 
the health of their guaranteed loan 
portfolios, track and evaluate lender 
performance, and satisfy OMB, 

Treasury', and other reporting 
requirements. Examples of these data 
include: 

(1) Activity Indicators —number and 
amount of outstanding guaranteed loans 
at the beginning and end of the reporting 
period and the agency share of the risk; 
number and amount of guaranteed loans 
made during the reporting period; and 
number and amount of guaranteed loans 
terminated during the period. 

(2) Status Indicators —an aging 
schedule showing the number and 
amount of past due loans by 31-60 days, 
61-90 days. 91-180 days, and more than 
181 days; and the number and amount of 
loans in foreclosure or liquidation (when 
the lender is responsible for such 
activities). 

Agencies may have several sources 
for such data, but some or all of the 
information may best be obtained from 
lenders and servicers. Lender 
agreements should identify needed 
information to be provided on a 
quarterly basis (or other reporting 
period based on the level of lending and 
payment activity). 

d. Loan servicers. Lender agreements 
must specify that loan servicers must 
meet applicable participation 
requirements and performance 


standards. The agreement should also 
specify that servicers acquiring loans 
must provide any information necessaiy' 
for the lender to comply with reporting 
requirements to the agency. Servicers 
may not resell the loans except to 
qualified servicers. 

3. Lender and Servicer Reviews 

To evaluate and enforce lender and 
servicer performance, agencies should 
conduct on-site reviews. Agencies 
should summarize review findings in 
wTitten reports with recommended 
corrective actions and submit them to 
agency review boards (see section I.4.). 

Reviews should be conducted 
biennially where possible; however, 
agencies should conduct annual on-site 
reviews for all tenders and servicers 
with substantial loan volume or whose: 

a. Financial performance measures 
indicate a deterioration in their 
guaranteed loan portfolios; 

b. Portfolio has a high level of defaults 
for guaranteed loans less than one year 
old; 

a. Accounting and financial reporting 
systems. Agencies shall establish 
accounting and Bnancial reporting 
systems to meet the standards provided 
in this Circular. OMB Circular No. A- 
127, "Financial Management Systems." 
and other government-wide 
requirements. These systems shall be 
capable of accounting for obligations 
and outlays and should meet the 
reporting requirements of OMB and 
Treasury, induding those associated 
with the Federal Credit Reform Act of 
1990. 

b. Agency reports. Comprehensive 
reports on the status of loan portfolios 
and receivables shall be used to 
evaluate management effectiveness. 
Agencies shall prepare, in accordance 
with the CFOs Act and OMB guidance, 
annual Bnandal statements which 
include loan programs and other 
receivables. The Office of Inspector 
General, or an independent external 
auditor should audit agency Bnandal 
statements annually. 

Agency reports and financial 
statements shall be consistent or 
reconcilable with amounts reported in 
the agency's budget submission to OMB 
and in Treasury SF 220-8. "Report on 
Guaranteed Loans." and SF 220-9. 
"Report on Accounts and Loans 
Receivable Due from the Public." 
Agencies shall submit a year-end 
certification statement signed by the 
head of the department or agency or an 
appropriate designee that the SF 220-9 
submission is acctirate and consistent 
with the agency accounting agencies { 
should establish penalties for more 
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serious and frequent offenses. Penalties 
may include loss of guarantees, 
reprimands, probation, suspension, and 
decertification. 

IV. Managing tbe Federal Government’s 
Receivables 

The Government must service and 
collect debts, including defaulted 
{guaranteed loans acquired by the 
Government, in a manner that best 
protects the value of the Government’s 
assets. Mechanisms must be in place to 
collect and record payments and 
provide sufficient accounting and 
management information for effective 
stewardship. These servicing activities 
can be carried out by the agency, or 
obtained through a cro8s*servicing 
.irrangement with another agency or a 
contract with a private sector flrin. 
Under certain conditions, it may be 
advantageous to sell loans or other 
debts and transfer servicing and 
collection responsibilities to the private 
sector. 

/. Accounting and Financial Reporting 

a. Accounting and Financial Reporting 
Systems 

Agencies shall establish accounting 
and fmancial reporting systems to meet 
the standards provided in this Circular. 
0MB Circular No. A-127. ’’Financial 
Management Systems.’* and other 
government-wide requirements. These 
systems shall be capable of accounting 
for obligations and outlays and should 
meet the reporting requirements of OMB 
and Treasury, including those 
associated with the Federal Credit 
Reform Act of 1990. 

b. Agency Reports 

Comprehensive reports on the status 
of loan portfolios and receivables shall 
be used to evaluate management 
effectiveness. Agencies shall prepare, in 
accordance with the CFOs Act and 
OMB guidance, annual financial 
statements which include loan programs 
and other receivables. The Office of 
Inspector General, an independent 
external auditor, and/or the General 
Accounting Of Bee should audit agency 
financial statements annually. 

Agency reports and financial 
statements shall be consistent or 
reconcilable with amounts reported in 
the agency's budget submission to OMB 
in Treasury SF 220-^ ’’Report on 
Guaranteed Loans." and SF 220-9. 
^Report on Accounts and Loans 
Receivable Due from the Public." 
Agencies shall submit a year-end 
^rtificalion statement signed by the 
head of the department or agency or an 
appropri.ite designee that the SF 220-9 


submission is accurate and consistent 
with the agency accounting systems. 

2, Loan Servicing Requirements 

Agency servicing requirements, 
whether performed in-house or obtained 
from another agency or private sector 
firm, must meet the standards described 
below. 

a. Documentation 

Approved loan files (or other systems 
of records) shall contain adequate and 
up-to-date information reflecting 
payment history, including occurrences 
of delinquencies and defaults, and any 
subsequent loan actions yvhich result in 
payment deferrals, refinancing, or 
rescheduling. 

b. Billing and Collections 

Agencies shall ensure that there is 
routine invoicing of payments. 

Borrowers should be encouraged to use 
pre-authorized debita when making 
payments. Agencies shall ensure that 
efficient mechanisms are in place to 
collect and record payments. Agencies 
shall develop and implement plans to 
automate the servicing of portfolios. 

c. Escrow Accounts 

Agency servicing systems must 
process tax and insurance deposits and 
payments for housing and other long¬ 
term real estate loans through an escrow 
account. These systems must also be 
capable of analyzing escrow balances to 
adjust required deposit amounts and 
prevent deficiencies. 

d. Referring Account Information to 
Credit Reporting Agencies 

Agencies must have adequate 
'accounting systems to identify and refer 
debts to a credit bureau in accordance 
with the Debt Collection Act of 1982. as 
amended. Agencies shall refer to credit 
bureaus: 

(1) All non-tariff and non-tax 
consumer accounts with delinquent 
payments in excess of $100; and 

(2) All commercial accounts (current 
and delinquent) in excess of $100. 

3. Loan Asset Sales and Prepayment 
Programs 

a. Loan Asset Sales Programs 

Loan asset sales may be undertaken 
to: 

(1) Improve credit management 
Improvement in the management and 
periormance of loan portfolios, including 
better loan origination, documentation, 
and servicing: and 

(2) Realize administrative savings. 

Net reduction of agency resource needs 
by transferring servicing and collection 
functions to the private sector. 


b. Prepayment Programs 

Agencies shall initiate prepayment 
programs when statutorily mandated. 
Other prepayment programs may not be 
initiated without the approval of OMB 
and Treasury. Delinquent borrowers 
may participate in a prepayment 
program only if past due principal, 
interest, and charges are paid in full 
prior to their request to prepay the 
balance owed. 

c. Financial Advisor 

A fmancial advisor shall be engaged 
by the agency to conduct a portfolio 
valuation and compare pricing options 
for a prepayment program or loan asset 
sale. Based on the financial advisor’s 
report the agency shall develop a 
program and schedule which must 
include an analysis of the pricing option 
offered. The proposed price must be 
carefully set to avoid undue cost to the 
Government or additional subsidy to the 
borrower. Any additional subsidy will 
require budget authority, which must be 
appropriated or otherwise made 
available. Prior to any offering, agencies 
shall submit their plans and proposed 
pricing to OMB and Treasury for review 
and approval. 

d. Loan Asset Sales Guidelines 

Guidelines for loan asset sales and 
prepayment programs have been 
established to ensure that agencies meet 
the policy requirements of this Circular 
(see the credit supplement to the 
’Treasury Financial Manual"). The 
agency shall consult with OMB and 
Treasury throughout the sales/ 
prepayment process to ensure 
consistency with policy and guidelines. 

V. Delinquent Debt Collection 

Agencies shall have a fair but 
aggressive program to recover 
delinquent debt, including defaulted 
guaranteed loans acquired by the 
Federal Government. Each agency will 
establish a collection strategy consistent 
with its statutory program authority that 
seeks to return the debtor to a current 
payment status or. failing that, maximize 
the collections that can be realized. 

J. Standards for Defining Delinquent 
and Defaulted Debt 

a. Direct Loans 

Agencies shall consider a direct loan 
account to be delinquent when an 
agreed-upon payment is past due 30 
days or more, or is not paid in 
accordance with an existing payment 
agreement. 
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b. Guaranteed Loans 

Loans guaranteed or insured by the 
Federal Government are in default when 
the borrower breaches the loan 
agreement with the private sector 
lender. It becomes a default to the 
Federal Government when the 
guaranteeing Federal agency 
repurchases the loan or pays 
reinsurance on the loan. The 
repurchased default becomes a 
receivable and is subject to the debt 
collection provisions of this Circular. 

c. Other Debt 

Overpayments to contractors, 
grantees, employees, and beneficiaries; 
fines; penalties; and other debts are 
delinquent when the debtor does not 
pay or resolve the debt within 30 days of 
the due date or 30 days after the 
notification of the debt is mailed to the 
debtor, and has elected not to exercise 
any available appeals or has exhausted 
all agency appeal processes. 

2 . Collection Strategy for Delinquent 
Debt 

Agencies shall establish an accurate 
and timely reporting system to notify 
collection staff when a receivable 
becomes delinquent. Each agency shall 
develop a systematic process for the 
collection of identified delinquent 
accounts. Collection strategies should 
take advantage of the full range of 
available techniques while recognizing 
program needs and statutory authority. 

3. Collection Techniques 

a. Counseling Delinquent Debtors 

Agencies should contact in person or 
by telephone a debtor (including co¬ 
borrowers and personal guarantors) as 
soon as the account becomes 
delinquent. This initial contact should 
be used to determine the nature of the 
delinquency, and the follow up 
necessary to return the account to a 
current status or to protect the interests 
of the Government, especially collateral 
securing the loan. 

b. Dunning Procedures 

If a debt is not brought current after 
the initial contact with the debtor (or 
personal/telephone contact is not 
feasible), demand letters should be sent. 
The number and frequency of demand 
letters will vary by size. type, and age of 
debt. Demand notices shall incorporate, 
as appropriate, due process notices for 
referring delinquent accounts to credit 
reporting agencies, initiating Federal 
salary offset, referring accounts to the 
Internal Revenue Service for lax refund 
offset, and referring debt to legal 
counsel for litigation. 


c. Rescheduling Loans 

Rescheduling changes the original 
terms of the debt to provide a 
repayment plan that reflects the 
borrower’s current financial position. 
Agencies shall permit rescheduling of 
payments only when it is in the best 
interest of the Government and the 
agency has determined that recovery of 
all or a portion of the amount owed is 
reasonably assured. Loan modifications 
with additional cost to the Government 
not included in the original subsidy 
estimate will require additional budget 
authority. 

d. Administrative Offset 

Agencies may collect delinquent debt 
by offsetting payments due to the debtor 
under other Federal loans, grants, 
contracts, or payments. Offsets can be 
applied by the agency owed the 
delinquent debt, or by other agencies 
upon request of the agency to which the 
delinquent debt is owed. 

(1) Agencies shall implement 
administrative offset in accordance with 
the Federal Claims Collection 
Standards, 4 CFR 102.3.-4., FAR subpart 
32.8., and implementing agency 
regulations. Administrative offset 
against State and local governments is 
permitted under common law. 

(2) Agencies may not attempt to offset 
a contract if the contract is being 
adjudicated under the Contract Disputes 
Act (CDA) or Federal Acquisition 
Regulations, subpart 32.6. Once such a 
contract has been adjudicated under the 
CDA, then offsets under the Debt 
Collection Act may be initiated for any 
balance of funds still owed the 
contractor. This does not preclude an 
agency from offsetting non-disputed 
contracts of a contractor involved in a 
CDA adjudication. 

(3) Grants, cooperative agreements, or 
contracts which are paid in advance 
(e.g.. payment is made in advance of 
performance or before costs are 
incurred) shall not be subject to offset 
because: 

(a) Such payments do not constitute a 
"Government debt”; and 

(b) Offsets could have the effect of 
defeating or interfering with the 
purposes of the payment. 

(4) Offsets may be attempted where 
funds are paid out to the recipient on a 
reimbursement basis and the recipient 
has already satisfied the program 
requirements. Reimbursable payments 
due may be offset because they clearly 
represent a Government debt, at least to 
the extent of the particular 
reimbursement. Agencies may consider 
converting a problem recipient with a 
history of poor performance to 


reimbursable payments in anticipation 
of a future need to effect an offset. 

e. Collection Agencies 

(1) Agencies may use collection 
agencies at any time after the account 
becomes delinquent (including defaulted 
guaranteed loans purchased by the 
Federal Government). However, all 
accounts that are six months or more 
past due must be turned over to a 
collection contractor unless the 
accounts have been referred to an 
internal workout group or for tax refund 
offset, are eligible for the Federal salary 
or administrative offset programs, or are 
in litigation. 

(2) Agencies shall add the estimated 
cost of collection contractor contingenc y 
fees to the amount of the debt before 
referral to the contractor. Actual fees 
paid will be based on the amount 
collected, if any. 

f. Federal Employee Salary Offset 

The salaries of Federal employees 
who are delinquent on debts to the 
Government (including individuals who 
are personally liable for the debts of 
partnerships and corporations, and who 
can be identified by SSM) may be offset 
to recover the amount owed. Agencies 
shall make arrangements for annual 
matching of their delinquent debtor files 
against the employment rosters 
maintained by the Office of Personnel 
Management, the Department of 
Defense, and other Federal employers, 
such as the legislative and judicial 
branches. Employees who do not repay 
in full, enter into repayment agreements, 
or otherwise resolve delinquent debts 
after notification, will have their salaries 
offset. 

(1) Under the Debt Collection Act of 
1962, as amended, up to 1$ percent of an 
employee's disposable pay may be 
offset each pay period. 

(2) Agencies have the option of 
referring delinquent Federal employee 
accounts to the Department of Justice to 
effect offset on a default judgment in 
accordance with section 124 of Public 
Law 97-276. This provision allows 
collection of 25 percent of salary after a 
judgment is obtained. 

g. Tax Refund Offset 

Tax refund offset authority requires 
agencies to recover delinquent debt by 
offsetting tax refunds due the delinquent 
debtor (either individuals or 
corporations). Delinquent debtors will 
be notified of the planned referral of 
their accounts to the IRS and be given 
the opportunity to dispute or resolve the 
debt. All delinquent accounts not 
resolved must be referred annually to 
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the IRS for tax refund offset In 
accordance with guidance provided by 
0MB and the Department of the 
Treasury. 

h. Referral for Litigation 

Agencies shall refer delinquent 
accounts to the Department of Justice, or 
use other litigation authority that may 
be available, as soon as there is 
sufficient reason to conclude that full or 
partial recovery of the debt can best be 
achieved throuj^ litigation. If the debtor 
does not come forward with a voluntary 
payment, a suit shall promptly be 
initiated. 

(1) In consultation with the 
Department of Justice, agencies shall 
establish a system to account for 

(a) Claims referred to Justice; and 

(b) Claims closed by Justice and 
returned to agencies. 

(2) Agencies shall participate in the 
Department of Justice private counsel 
program by identifying and accelerating 
claim referrals to those districts where 
the Department contracts with private 
law finns. 

4. Interest, Penalties, and 
Administrative Costs 

a. Policy 

Except where applicable statutes, 
regulations, loan agreements, or 
contracts prohibit or explicitly set such 
charges (and certain other exemptions 
under 4 CFR102), agencies shall: 

(1) Assess interest, penalties, and 
administrative coats on outstanding 
delinquent debt in accordance with 4 
CFR 102, including a notification 
procedure to inform debtors of 
inipending charges; and 

(2) Calculate interest and penalty 
charges against the total liability to the 
Federal Government incurred tl^ugh 
the delinquency. Agencies may apply 
interest to unpaid interest penalties, 
and administrative charges, if any, when 
these costs have been added to the loan 
principal under a rescheduling 
agreement. 

b. Interest 

(1) Interest shall accrue from the dale 
on which notice of the debt and interest 
charges is mailed or delivered to the 
debtor. The minimum annual rate of 
interest that agencies shall charge is the 
Current cost of funds to the U.S. 

Treasury. 

(2) Agencies must adjust the interest 
rate on delinquent debt to conform with 
the rate established by a U.S. Court 
when a judgment has been obtained. 

c- Penalties 

Agencies shall assess a penalty 
charge, not to exceed six percent a year. 


on any portion of a debt that is 
delinquent. 

d. Administrative Costs 

(1) Administrative costs include both 
the direct and indirect costs inciirred in 
collecting debts from the time they 
become ^linquent until the time 
collections are made or agency 
collection efforts cease. There is no 
statutory authority to recover costs 
incurred prior to an account becoming 
delinquent. Calculation of 
administrative costs should be based on 
actual costs incurred or upon an 
analysis establishing an average of 
additional costs incurred by the agency. 

(2) For those accounts that are 
successfully litigated, costs to litigate 
the case by the Department of Justice 
will be determined by the courts at the 
time of judgment and added to the 
judgment amount 

5. Write-Off and Close-Out Procedures 

Effective write-off and close-out 
procedures ensure proper accounting for 
the costs of credit programs, and allow 
management to focus its efforts on 
delinquent accounts with the greatest 
potential for collection. Agencies shall 
develop a two^tep process that: 

(1) Identifies and removes 
uncollectible accounts from the active 
portfolio through write-off. although 
collection efforts may continue; and 

(2) Establishes close-out procedures 
that result in the termination of all 
collection activity and elimination of the 
accounts from all further servicing. 
Agencies shall report amounts closed 
out over $600 to the IRS as taxable 
income (Form 1099-C). Amounts less 
than $600 may be reported at an 

.agency's discretion. 

Appendix B to Circular No. A-129 

Checklist for Credit Program Legislation, 
Testimony, and Budget Submissions 

The following checklist provides 
guidelines to be followed in reviewing 
credit program legislation, testimony, 
and budget submissions. 

The d^cklisl is to be used by 
agencies and 0MB in proposing 
legislation, reviewing credit proposals, 
and preparing testimony on credit If the 
proposed provisions or language are not 
in conformity with the policies of this 
Circular as listed in these checklists^ 
agencies will be required to request in 
writing that the Office of Management 
and Budget modify or waive the 
requirement Such requests will identify 
the modification(s) or waiver(s) 
requested, and also will state the 
reasons for the request and the time 
period for which t^ exception is 
required. Exceptions, when allowed, will 


ordinarily be granted only for a limited 
time, in order to allow for continuing 
review by OMB. 

Agencies are to use the checklist in 
the budget submission process for the 
evaluation of existing legislation, 
regulations, or program policies. The 
OMB budget examiner with primary 
responsibility for the credit account will 
determine the use of this checklist. Use 
of the list includes review of changes in 
financial markets and the status of 
borrowers and beneficiaries to ensure 
that Federal objectives require 
continuation of the credit program. If 
these policies are found to be not in 
conformity with the policies of this 
Circular, agencies will propose changes 
to correct the inconsistency in their 
annual budget submission and 
justification to OMB and the Congress. 
When an agency does not deem a 
change in existing legislation, 
regulations, or policies to be desirable, it 
will provide a separate justification for 
retaining the existing non-conforming 
legislation or policies in its budget 
submission and justification to OMB at 
the request of the budget examiner. 

Checklist—Federal credit program 
justification should include the following 
elements: 

1. Program title:_ 

2. Form of Assistance (direct or 
guarantee): 


3. Reason this form of assistance was 
chosen: 

4. Federal objectives of this program: 

5. Reasons why Federal credit 
assistance is the best means to achieve 
these objectives: 

6. Any draft bill establishing a credit 
program should contain the following: 

• Authorization to extend direct loans 
or make loan guarantees subject to the 
requirements of the Federal Credit 
Reform Act of 1990. 

• Authorization and requirement for a 
subsidy appropriation. 

• Cap on volume of obligations or 
commitments. 

• Terras and conditions defined 
sufficiently and precisely enough to 
estimate subsidy rate. (State estimated 
subsidy of this program (rate and dollar 
amount].) 

• Authorization of administrative 
expenses. 

7. Describe briefly the existing and 
potential private sources of credit (and 
type of institution): 

8. Explain reasons why private 
sources of financing and their terms and 
conditions must be supplemented and 
subsidized, including: 
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• To correct a capital market 
imperfection. 

• To subsidize borrowers or other 
beneficiaries, and/or 

• To encourage certain activities. 

9. State reasons why a federal credit 
subsidy is the most efficient way of 
providing assistance, how it provides 
assistance in overcoming market 
imperfections, and how it redresses 
inadequate private financing. 

10. Summarize briefly the benefits 
expected from the program. Can the 
value of these benefits (or some of these 
benefits) be estimated in dollar terms? If 
so. state the estimate of their value. 
Further information on conducting cost* 
benefit analysis can be found in the 
forthcoming revision of OMB Circular 
No. A-94. 

11. Describe the methods used to 
evaluate the program and the results of 
evaluations that have been made. 

12. Describe any elements of program 
design which encourage and supplement 
private lending activity, such that 
private lending is displaced to the 
smallest degree possible by agency 
programs. 

13. Estimate the expected 
administrative (including servicing) 
costs of the credit program (dollar 
amounts over next 5 fiscal years). 

14. Prohibitions: 

• Agencies will not guarantee 
federally tax-exempt obligations directly 
or indirectly. 

• Agencies will not subordinate direct 
loans to tax-exempt obligations. 

15. Financial standards: 

Risk sharing; 

• Lenders and borrowers share a 
substantial stake in full repayment 
according to the loan contract. 

• Private lenders who extend 
Government guaranteed credit bear at 
least 20 percent of the loss from any 
default. 

• Borrowers deemed to pose less of a 
risk receive a lower guarantee as a 
percentage of the total loan amount. 

• Borrowers have an equity interest in 
any asset being financed by the credit 
assistance. 

Fees and interest rates: 

• Interest and fees cover, or at least 
are proportional to. default and other 
costs. 

• Interest rates chaiged to borrowers 
(or interest supplements) not set at an 
absolute level, but instead set by 
reference to the rate (yield) on 
marketable Treasury securities with a 
similar maturity to Uie direct loans being 
made or the non-Federal loans being 
guaranteed. 

• Fees charged at levels sufficiently 
high to cover the total administrative 
and servicing costs of the loan 


guarantee program and all of the 
estimated costs to the Government of 
the expected default claims and other 
obligations. (If not. justify difference in 
relation to benefits.) 

Protecting the Government's interest: 

• Contractual agreements include all 
covenants and restrictions (e g., liability 
insurance) necessary to protect the 
Federal Government*s interest. 

• Maturities on loans shorter than the 
estimated useful economic life of any 
assets financed. 

• The Government*s claims on assets 
not subordinated to the claim of other 
lenders in the case of a borroweris 
default. 

• Loan contracts to be standardized 
and private sector documents used to 
the extent possible. 

Appendix C to Circular No. A-129 
Model Bill Language for Credit Programs 
A Bill 

Be it enacted by the Senate and House 
of Representatives of the United States 
of America in Congress assembled. 

That, this Act may be cited as “ 

AUTHORIZATION 

Sec. 2. (1) The Administrator is 
authorized to make or guarantee loans 
to • • • (Define eligible applicants). 

(2) There are authorized to be 

appropriated S_for the cost of 

direct loan obligations or loan guarantee 
commitments authorized in subsection 
(1) for each of the fiscal years * * * (List 
fiscal years for which authorization 
applies). 

TERMS AND CONDITIONS 

Sec. 3. Loans made or guaranteed 
under this Act will be on such terms and 
conditions as the Administrator may 
prescribe, except that: 

(1) The Administrator will allow 
credit to any prospective borrower only 
when it is necessary to alleviate a credit 
market imperfection, or when it is 
necessary to achieve specified Federal 
objectives by providing a credit subsidy 
and a credit subsidy is the most efficient 
way to meet those objectives on a 
boiTower-by-boiTower basis. 

(2) Loans made or guaranteed will 
provide for complete amortization 

within a period not to exceed_ 

years, or_percent of the useful life 

of any physical asset to be financed by 
the loan, whichever is less as 
determined by the Administrator. 

(3) No loan made or guaranteed to any 

one borrower will exceed_percent 

of the cost of the activity to be financed, 

or $_, whichever is less, as 

determined by the Administrator. 


(4) No loan guaranteed to any one 
borrower will exceed 80% of the 
outstanding principal on the loan. 
Borrowers who are deemed to pose less 
of a risk will receive a lower guarantee 
as a percentage of the loan amount. 

(5) No loan made or guaranteed %vill 
be subordinated to another debt 
contracted by the borrower or to any 
other claims against the borrower. 

(6) No loan will be guaranteed unless 
the Administrator determines that the 
lender is responsible and that adequate 
provision is made for servicing the loan 
on reasonable terms and protecting the 
financial interest of the United States. 

(7) No loan will be guaranteed if the 
income from such loan is excluded from 
gross income for the purposes of 
Chapter 1 of the Internal Revenue Code 
of 1966, as amended, or if the guarantee 
provides significant collateral or 
security, as determined by the 
Administrator, for other obligations the 
income from which is so excluded. 

(8) Direct loans and interest 
supplements on guaranteed loans will 
be at an interest rate that is set by 
reference to a benchmark interest rate 
(yield) on marketable Treasury 
securities with a similar maturity to the 
direct loans being made or the non- 
Federal loans being guaranteed. The 
minimum interest rate of these loans 

will be (at) (_percent above) (no 

more than_percent below) the 

interest rate of the benchmaric financial 
instrument. 

(9) The minimum interest rates of new 
loans will be adjusted every month(8) 
(weeks) (days) to take account of 
changes in the interest rate of the 
benchmark financial instrument. 

(10) Any securities of a type that is 
ordinarily financed in investment 
securities markets, as determined by the 
Secretary of the Treasury, and that are 
100 percent guaranteed by the program 
shall be financed through the 
Department of the Treasury as direct 
loans, attributable to the agency. 

(11) Fees or premiums for loan 
guarantee or insurance coverage will be 
assessed by reference to the cost to the 
Government of such coverage. The 
minimum guarantee fee or insurance 

premium will be (at) (no more than- 

percent below) the level sufficient to 
cover the agency’s costs for 
administering loan guarantees (Including 
servicing) and paying all of the 
estimated costs to the Government of 
the expected default claims and other 
obligations. Loan guarantee fees will be 

reviewed every_month(s) to ensure 

that the fees assessed on new loan 
guarantees are at a level sufficient to 
cover the referenced percentage of the 
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agency's most recent estimates of its 
costs. 

(12) Any guarantee will be conclusive 
evidence that said guarantee has been 
properly obtained; that the underlying 
loan qualifies for such guarantee; and 
that, but for fraud or material 
misrepresentation by the holder, such 
guarantee will be presumed to be valid, 
legal, and enforceable. 

(13) The Administrator will prescribe 
explicit standards for use in periodically 
assessing the credit risk of new and 
existing direct loans or guaranteed 
loans. The Administrator must find that 
there is a reasonable assurance of 
repayment before extending credit 
assistance. 

(14) New direct ^oans may not be 
obligated and new loan guarantees may 
not be committed except to the extent 
that appropriations of budget authority 
to cover their costa are made in 
advance, as required in section 504 of 
the Federal Credit Reform Act of 1990. 

(15) Within the resources and 
authority available, gross obligations for 
the principal amount of direct loans 
offered by the Administrator will not 

exceed $__, or the amount specified in 

appropriations acts in each of fiscal 
years, * * * (List fiscal years for which 
authorization applies). Commitments to 
guarantee loans may be made by the 
Administrator only to the extent that the 
total loan principal, any part of which is 

guaranteed, will not exceed $_, or the 

amount specified in appropriations acts 
in each of fiscal years, * * * (List fiscal 
years for which authorization applies). 

Payment of Losses 

Sec. 4(a). If. as a result of a default by 
a borrower under a guaranteed loan, 
after the holder thereof has made such 
further collection efforts and instituted 
such enforcement proceedings as the 
Administrator may require, the 
Administrator determines that the 
holder has suffered a loss, the 
Administrator will pay to such holder 

-percent of such loss, as specified in 

the guarantee contract. Upon making 
any such payment, the Administrator 
will be subrogated to all the rights of the 
recipient of the payment. The 
Administrator will be entitled to recover 
from the borrower the amount of any 
payments made pursuant to any 
guarantee entered into under this Act. 

(b| The Attorney General will take 
such action as may be appropriate to 
enforce any nght accruing to the United 
States as a result of the issuance of any 
guarantee under this Act. 

(c) Nothing in this section will be 
construed to preclude any forbearance 

or the benefit of the borrower which 
”iay be agreed upon by the parties to the 


guaranteed loan and approved by the 
Administrator, provided that budget 
authority for any resulting subsidy costs 
as defined under the Federal Credit 
Reform Act of 1990 is available. 

(d) Notwithstanding any other 
provision of law relating to the 
acquisition, handling, or disposal of 
property by the United States, the 
Administrator will have the right in his 
discretion to complete, recondition, 
reconstruct, renovate, repair, maintain, 
operate, or sell any property acquired by 
him pursuant to the provisions of this 
Act. 

Agreement for Participation in Single 
Family Housing Guaranteed/Insun^ 
Loan Programs of the United States 
Government 

Introduction 

The purpose of this Agreement is to 
establish the Lender as an approved 
originator, servicer, or holder of single 
family housing loans for the Agency, 
and to provide general terms and 
conditions for originating and servicing 
such loans. 

Agency/Department ("Agency"); 


Address: 


Participating Lender ("Lender"): 


Tax Identification Number: 


Home Office Address: 


Telephone Number (with area code): 


Part 1—General Requirements 

This part sets forth the requirements 
for participation in single family housing 
guaranteed/insured loan programs of 
the Federal Government. 
Notwithstanding any other provisions of 
this Agreement, should there be a 
conflict between this Agreement and 
any statute or Agency rule or regulation, 
the latter shall prevail. 

A. Duties and Responsibilities of the 
Agency 

1. Payment on Claims 

The Agency agrees to make payment 
on its claims in accordance with the 
terms of the guarantee/insurance and 
consistent with Agency regulations. 


2 . Information on Regulations and 
Guidelines 

The Agency shall provide the Lender 
with a list of all regulations and 
guidelines that the Lender is required to 
follow to be in compliance with the 
Agency's guaranteed/insured loan 
program. Where the Lender has the 
authority and responsibility to perform 
acts without Agency review or approval 
("non-supervised acts"), the Agency 
shall notify the Lender of any significant 
changes in regulations and/or guidelines 
affecting those acts. 

3. Personnel Available for Consultation 

The Agency shall make personnel 
available for consultation on 
interpretations of Agency regulations 
and guidelines. The Lender may consult 
with Agency personnel regarding 
unusual underwriting, loan closing, loan 
servicing, and loan liquidation 
questions. 

4. Agency Review of Lender Actions 

In conducting reviews of specific 
actions taken by the Lender, the Agency 
shall determine the propriety of any 
decision made by the Lender based on 
the facts available at the time the 
specified action was taken. It is 
understood by the Agency and intended 
by this Agreement that the Lender has 
the authority to exercise reasonable 
judgment in performing any non- 
supervised act within its authority. 
However, the Agency reserves the right 
to question any act performed or 
conclusion drawn by the Lender which 
is clearly inconsistent with this 
Agreement or Agency regulations or 
guidelines. 

5. Lender Right to Appeal 

The Agency shall provide the Lender 
an opportunity to appeal, in accordance 
with program regulations which appear 
at (CFR citation), adverse actions taken 
by the Agency. Audits performed by the 
Agency, conclusions of the Agency that 
non-conformance has occurred, or 
interpretations by the Agency regarding 
its regulations or guidelines are not. in 
and of themselves, adverse actions 
subject to appeal. 

B. General Requirements for the Lender 
1 . Eligibility to Participate 

The Lender, to be an approved 
participant with the Agency in its 
guaranteed/insured loan program, must 
be a corporation or other acceptable 
legal entity, as defined by Agency 
regulations, with legal authority to 
participate in the program. 
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• The Agency will determine whether 
the Lender meets all eligibility 
requirements for participation in the 
Agency*s guaranteed/insured loan 
program. 

• The Lender must continue to meet 
the Agency's lender eligibility 
requirements at all times, as determined 
by the Agency, during the term of this 
Agreement. 

2 . Knowledge of Program Requirements 

The Lender is required to obtain and 
keep itself informed of all program 
regulations and guidelines, including all 
amendments and revisions of program 
requirements and policies. 

3. Notification 

The Lender shall immediately notify 
the Agency in writing if the Lender 

• Ceases to possess the minimum net 
capital and/or an acceptable level of 
liquidity/working capital, as required 
under this Agreement; 

• Becomes insolvent: 

• lias filed for any type of bankruptcy 
protection, has been forced into 
involuntary bankruptcy, or has 
requested an assignment for the benefit 
of creditors; 

• flas taken any action to cease 
operations, or to discontinue servicing 
or liquidating any or all of its portfolio 
guaranteed/insured by the Agency; 

• f las changed its name, location, 
address, tax identification number, or 
corporate structure; 

• Is no longer maintaining the fidelity 
bond and/or errors and omissions policy 
required by the Agency; 

• Has become delinquent on any 
Federal debt, or has been debarred, 
suspended, or sanctioned in connection 
with its participation in any Federal 
guaranteed/insured loan program; or 

• Has been debarred, suspended, or 
sanctioned in accordance with any 
applicable state licensing or certification 
requirement or regulation. 

4. Financial Responsibilities 

The Lender and its principals shall 
demonstrate financial responsibility and 
sound business practices. 

• The Lender shall satisfy, at all 
times, any requirement for minimum net 
capital and/or acceptable level of 
liquidity/working capital specified in 
Agency regulations. 

• In accordance with Agency 
regulations, the Lender shall maintain, 
at all times, a fidelity bond and/or a 
mortgage servicing errors and omissions 
policy, at its own expense, to cover 
losses incurred as a result of dishonest, 
fraudulent or negligent acts of 
employees or other parties acting in 
behalf of the Lender. The amount of 


coverage shall be defined by Agency 
regulations. The Agency shall be listed 
as a *"los8 payee** on the policy. 

5. Employees 

The Lender shall maintain a staff that 
is well trained and experienced in 
origination and/or loan servicing 
functions, as necessary, to assure the 
capabihty of performing ajl of the 
supervised and non-supervised acts 
within its authority. 

6. Facilities 

The Lender shall operate its facilities 
and branch offices in a prudent and 
businesslike manner. 

7. Policies 

The Lender is required to establish 
and maintain adequate written policies 
for loan origination and servicing, 
including plans for quality control 
monitoring of production and servicing 
activities. Plans will be subject to 
review upon the request of the Agency 
to ensure the plans meet the Agency's 
requirements. 

8. Escrow Accounts 

The Lender must establish separate 
mortgage escrow accounts, as required 
by the guaranteed/insured loan program 
and by applicable Federal and State 
laws and regulations. All escrow 
accounts must be fully insured by the 
FDIC. 

9. Reporting Requirements 

The Lender recogni7.es that the 
Agency, as guarantor/insurer, has a 
vital interest in ensuring that all acts 
performed by the Lender regarding the 
subject loans are performed in 
compliance with this Agreement and 
Agency regulations and guidelines. 
Information on the status of guaranteed/ 
insured loans is necessary for this 
purpose, as well as to satisfy budget and 
accounting reporting required by the 
Department of the Treasury and the 
Office of Management and Budget. 

• The Lender agrees to provide the 
Agency with all data required under 
Agency regulations and any additional 
information necessary for the Agency to 
monitor the health of its guaranteed loan 
portfolio, and to satisfy external 
reporting requirements. Examples of 
data which may be required are: 

—The number and amount of 
guaranteed/insured loans 
outstanding, the number and dollar 
amount of collections on loans 
outstanding during the reporting 
period, and the number and amount of 
guaranteed/insured loans made for 
the reporting period; 


—An aging sdiedule showing the 
number and amount of past due loans 
in each of the following categories: (1) 
31-60 days. (2) 61-90 days. (3) 91-180 
days, and (4) over 180 days: or 
—The number and amount of the past 
due loans rescheduled during the 
reporting period. 

• The Lender also agrees to provide 
to the Agency, as requested or as 
required by regulation: 

—Copies of audited Hnancial 
statements, reports on internal 
controls, and management letters of 
the Lender, which should be 
completed at least on an annual basis; 
—Copies of compliance audits or 
agreed-upon procedures letters 
conducted of any underwriting and/or 
servicing function performed by the 
Lender, and 

—Such other information as may be 
required for the Agency to properly 
monitor the Lender's performance. 

C. Underwriting Requirements 

1. Responsibility 

The Lender is responsible for 
following the requirements for 
originating, servicing and collecting all 
loans under the Agency's guaranteed/ 
insured loan program. The Agency shall 
specify which actions performed by the 
Lender are non-supervised acts and 
which acts require the Agency's review 
and approval. Both supervised and non- 
supervised actions must be performed in 
accordance with the Agency's 
regulations or guidelines. 

2. Origination/Underwriting Process 

The Lender shall, in accordance with 
Agency regulations and guidelines: 

• Determine if loan applicants meet 
the general eligibility requirements of 
the Agency's guaranteed/insured loan 
program; 

• Determine whether or not the 
applicant is delinquent on any Federal 
debt. The Lender shall use credit reports 
and any other credit history data 
available from a Federal database to 
ascertain whether the applicant has a 
delinquent Federal debt outstanding 

If the applicant has a Federal debt 
delinquency, the Lender must suspend 
processing of the application and 
investigate the delinquency. The 
investigation requires evaluating the 
cause of the delinquency and the status 
of the debt (e.g.. workout or judicial 
decree pending). In accordance with 
Agency guidelines, the Lender may 
resume processing of the application if 
the delinquency is resolved and the 
investigation reveals no other adverse 
action. The Lender's underwriting 
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documentation should include any 
results from the investigation process 
along with the conclusions made by the 
underwriter; 

• Ensure that the value of any 
collateral property or property to be 
purchased is determined by a qualified 
appraiser, including a State licensed or 
certified appraiser when required by 
law or regulation; and 

• Underwrite loans after reviewing 
and determining the acceptability of the 
applicant's credit history and loan 
repayment ability, and the adequacy of 
any collateral securing the loan. 

3. Origination—Disapproval 

The Lender will disapprove 
applications where the applicant does 
not qualify for a guaranteed/insured 
loan under the requirements and 
procedures of the Agency. 

4. Legal Closing 

All loans guaranteed/insured by the 
Agency shall be closed by attorneys, 
escrow companies, escrow departments 
of lending institutions, or other person(s) 
or entities skilled and experienced in 
conducting loan closings. The Lender 
shall: 

• Ensure that documents, including 
the mortgage and any security 
agreements, chattel mortgages or 
equivalent documents relating to it. have 
been properly signed, are valid, and 
contain terms enforceable by the 
Agency; 

• Ensure that a clean and defensible 
title is obtained; that is. the property is 
free and clear of all encumbrances and 
liens, unless waived in writing by the 
Agency; 

• Ensure that all closing documents 
required to be recorded are recorded 
accurately, in the appropriate offices, 
and in a timely and accurate manner 
after closing; 

• Ensure that security interests are 
perfected in collateral according to 
applicable regulatory requirements and 
procedures; 

• Obtain title insurance policy or 
uther title evidence acceptable to the 
Agency, in accordance with Agency 
guidelines; 

• Ensure that all required hazard 
insurance is obtained in accordance 
with Agency regulations; 

• Collect all fees and costs due and 
payable by the borrower in the course of 
the loan transaction and disburse 
payment directly to the parties for 
services rendered; and 

• Ensure that all loan proceeds are 
used as authorized. 


D. Servicing Requirements 

1. Responsibilities 

Servicing to be performed by the 
Lender on Agency guaranteed/insured 
loans must be at least equal in quality to 
that servicing provided by a prudent 
institutional lender for its own portfolio 
of similar loans which are not 
guaranteed/insured by the Government. 
The Lender, or its authorized agent, 
must take prudent steps to collect and 
apply loan payments, protect and 
preserve the loan collateral, and 
liquidate the loan if repayment cannot 
be reasonably assured through the use 
of collection tools or loan adjustments 
permissible under Agency regulations or 
guidelines. The Lender shall maintain all 
records required to document or 
properly service a mortgage. 

2. Payments 

Payments from the borrower shall be 
processed upon receipt under Agency 
regulations or guidelines, and include 
sufficient escrow premiums for hazard 
insurance and real estate taxes. 

3. Insurance 

The Lender is responsible for 
maintaining hazard insurance if the 
borrower fails to do so to the extent 
required by Agency regulation. The 
Lender shall take all necessary steps, as 
required by Agency regulation, to 
maintain the collateral when the 
borrower fails to do so. 

4. Special Requests 

The Lender shall consider any 
requests for loan subordination, release 
of collateral, or reduction or temporary 
suspension of loan payments, in 
accordance with Agency requirements. 

5. Delinquent Accounts 

The Lender shall contact and collect 
payments from borrowers who fail to 
make payments as agreed; assure that 
collateral is maintained and protected; 
and work with borrowers to arrange 
forbearance, if appropriate, as required 
by Agency regulations. 

6. Serious Default/Foreclosure 

When a mortgage is in serious default, 
(i.e., over 90 days delinquent), the 
Lender must take prompt and diligent 
action. Actions to obtain property title 
through foreclosure or voluntary 
conveyance, as well as all incident 
actions, must be consistent with 
applicable laws and Agency regulations. 
The Lender is expected to preserve and 
protect the property and title in 
accordance with pertinent laws, and 
Agency regulations and guidelines. 


7. Loan Servicers 

The Lender shall transfer and/or 
assign the right to service single family 
housing guaranteed/insured loans only 
to servicers meeting applicable 
participation requirements and 
performance standards. Such servicers 
must agree to provide, either directly to. 
the Agency or through the Lender, 
information necessary for the Lender to 
comply with the reporting requirements 
of this Agreement, as well as permit 
reviews of their operations under 
Paragraph E of this Part. Servicers may 
resell the loans only to qualified 
servicers. 

E. Agency Reviews of Lender*s 
Operations 

The Agency shall have a right to 
conduct reviews, including on-site 
reviews of the Lender's operations and 
the operations of any agent of the 
Lender, for the purpose of verifying 
compliance with this Agreement and 
Agency regulations and guidelines. 
These reviews may include, but are not 
limited to: Audits of case files; 
interviews with owners, managers and 
staff; audits of collateral; and 
inspections of the Lender's and/or its 
agent's underwriting, servicing and/or 
liquidation guidelines. The Lender and/ 
or its agents shall provide access to all 
pertinent information to allow the 
Agency, or any party authorized by the 
Agency, to conduct such reviews. 

F. Conformance to Standards 

1. Standards 

The Lender shall conform to the 
originating, servicing, reporting, and 
operational standards imposed by the 
Agency in the execution of its 
guaranteed/insured loan program. If the 
Lender fails to meet the performance 
standards in this Agreement or outlined 
in the Agency's regulations or guidelines 
regarding supervised or non-supervised 
acts, or engaged in supervised acts 
without the appropriate review and 
approval by the Agency, the Agency 
shall determine if these actions 
represent isolated incidents or a pattern 
of improper performance. 

2. Determination of Non-Conformance 

The Agency shall carefully consider 
the circumstances and available facts in 
determining whether the Lender has 
acted in non-conformance with 
applicable standards. The Agency's 
determination will be based on. but not 
limited to. a review of the Lender's: 

• Conformance in meeting financial 
criteria of the Agency; 
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• Adequacy in meeting the standards 
of the Agency, including those for 
origination, servicing, collection of fees 
and loan payments, and protection of 
collateral; 

• Satisfaction of the reporting 
requirements of the Agency: 

• Success in operating in a sound and 
prudent businesslike manner; 

• Performance ratios for his portfolio 
compared to industry performance 
ratios for delinquency and default; and 

• Performance as determined by 
Agency on-site reviews of the 
underwriting and/or servicing 
performed by the Lender. 

3. Agency Action 

If the Lender is determined to be in 
non-conformance with any Federal law. 
State law. Agency regulation or 
guideline, or term of this Agreement, the 
Agency reserves the right to take action 
in accordance with its laws and 
regulations. 

Part 11—List of Agency Regulations and 
Guidelines, and Designation of Lender 
Authority to Perform Certain Acts 

A. List of Agency Regulations and 
Guidelines 

The following is a list of current 
Agency regulations and guidelines 
which contain the information necessary 
for the Lender to be in compliance with 
Agency requirements. 

1 . 

2 , 

3. 

4. 


B, Authority to Perform Non-Supervised 
Acts 

In accordance with Part I. Paragraph 

C. l. of this Agreement, the Agency does 
hereby authorize the Lender to conduct 
the following acts in a non-supervised 
manner. All other acts not specified in 
this paragraph shall be deemed 
supervised acts. 

1 . 

2 . 

3. 

4. 

Part 111—Duration and ModiRcation 

A Duration^ Termination and Extension 
of Agreement 

1. Termination by the Agency 

This Agreement shall be valid unless 
terminated by the Agency, in 
accordance with Agency requirements. 

2. Termination by the Lender 

This Agreement may be terminated by 
the Lender at any time, in accordance 
with program requirements. 

• The Lender shall remain obligated 
to service and liquidate the guaranteed/ 
insured loans remaining in the portfolio. 
Unless and until the Agency or the 
Lender transfers the guaranteed/insured 
loans to a servicer acceptable to the 
Agency, all requirements concerning 
loan management of the Lender and 
rights of the Agency under this 
Agreement shall remain in full force and 
effect. 


• The Lender shall notify the Agency 
of its intent to terminate the Agreement 
in accordance with Agency regulations. 

3. Effect of Termination on 
Responsibilities and Liabilities 

Responsibilities or liabilities of the 
Lender that existed before the 
termination of the Agreement will 
continue to exist after termination, 
unless the Agency expressly releases 
the Lender from any of its 
responsibilities or liabilities in writing. 
This is true whether the Agreement was 
terminated by the Lender or by the 
Agency. 

B. Entire Agreement 

This Agreement Parts I through IV 
inclusive, and any regulations or 
guidelines Incorporated by reference, 
shall constitute the entire Agreement. 
There are no other agreements, written 
or oral, regarding the terms contained in 
this Agreement which are or shall be 
binding on the parties. 

Part IV—Endorsement 

The undersigned Lender and ^ency 
do hereby agree to the participation 
requirements and other provisions of 
this Agreement. 



Lender 

Agency 

Name; 

By: 

Title: 

Date: 












|FR Doc. 92-26733 Filed 11-4-02; 8:45 am] 
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Part IV 


Environmental 
Protection Agency 

40 CFR Parts 85 et ai. 

Standards for Emissions From Natural 
Gas^ueled, and Liquefied Petroleum 
GaS'Fueled Motor Vehicles and Motor 
Vehicle En^nes* and Certification 
Procedures for Aftermarket Conversion 
Hardware; Proposed Ruie 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Parts 85,86 and 600 
IAMS-FRL-452811 

Standards for Emissions From Natural 
Gas-Fueled, and Liquefied Petroleum 
Gas-Fueled Motor Vehicles and Motor 
Vehicle Engines, and Certification 
Procedures for Aftermarket 
Conversion Hardware 

AGENCY: Environmental Protection 
Agency (EPA). 

action: Notice of proposed rulemaking. 

summary: This action proposes low- 
and high-altitude emission standards 
and test procedures for the certification 
of natural gas-fueled and liquefied 
petroleum gas-fueled light-duty vehicles, 
light-duty trucks, heavy-duty engines 
and vehicles, and motorcycles. The 
standards are proposed to be effective 
beginning with the 1994 model year, 
although vehicles may be certified to the 
standards in earlier years if the 
manufacturer desires. This action also 
proposes fuel economy test procedures 
and calculations for natural gas-fueled 
light-duty vehicles and light-duty trucks 
to be effective beginning with the 1993 
model year. These procedures and 
calculations will allow natural gas- 
fueled vehicles to be included in the 
Corporate Average Fuel Economy 
(CAFE) program. 

These standards are being proposed 
in order to remove the possibility that 
the absence of such standards could 
hinder the development of natural gas 
and liquefied petroleum gas as 
transportation fuels. These proposed 
standards are intended to provide a 
comparable degree of environmental 
protection to that afforded by the 
standards applicable to gasoline, diesel 
and methanol vehicles. 

In addition to emission standards for 
gaseous-fueled vehicles, this action 


proposes requirements for the 
certification of aftermarket conversion 
equipment Intended to allow a vehicle 
or engine to operate completely or in 
part on a fuel other than the fuel for 
which it is originally designed and 
manufactured. These proposed 
requirements are not speciHc to gaseous 
fuels, but are proposed to apply to all 
conversions regardless of fuel type. 
dates: The public comment period will 
remain open for 30 days following the 
public hearing. EPA will conduct a 
public hearing on this Notice of 
Proposed Rulemaking on December 3, 
1992. Further information about the 
hearing can be found in the Public 
Participation section of this action. 
ADDRESSES: Interested parties may 
submit written comments (in duplicate if 
possible) to Public Docket No. A-92-14, 
at: Air Docket Section. U.S. 
Environmental Protection Agency, 401 M 
Street. SW.. Washington. DC 20460. 

The public hearing discussed in the 
DATES section, above, will be held at the 
Sheraton University Inn, 3200 
Boardwalk. Ann Arbor. Michigan 48108, 
The hearing will begin at 9:30 a.m. 

Materials relevant to this proposal 
have been placed in Docket No. A~92-14 
by EPA. The docket is located at the 
above address in Room M-1500. 
Waterside Mall (ground floor), and may 
be inspected between 8:30 a.m. and 
noon, and between 1:30 and 3:30 p.m. on 
weekdays. EPA may charge a 
reasonable fee for copying docket 
materials. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John Mueller. Regulation 
Development and Support Division. U.S. 
Environmental Protection Agency, 2565 
Plymouth Road. Ann Arbor. Michigan 
48105: phone (313) 668-4275. Persons 
who wish to receive a copy of the 
regulatory text for this proposed rule 
should call the above mentioned contact 
person. The proposed regulatory text is 
also available in the public docket 
referenced above. 


SUPPLEMENTARY INFORMATION: 

I. Background 

Recently there has been increasing 
interest in non-petroleum alternative 
fuels for transportation use for a variety 
of reasons, including the environmental 
benefits offered by these fuels. 

Methanol, ethanol, natural gas and 
liquefied petroleum gas are the most 
prominent of these alternative fuels, and 
generally considered the most likely 
candidates for early implementation on 
a widespread basis. EPA promulgated 
emission regulations for methanol-fueled 
vehicles on April 11,1989 (54 FR 14426). 
However, there are currently no 
emission standards for gaseous-fueled 
vehicles (/.e., those fueled with natural 
gas or liquefied petroleum gas). This is 
generally seen as a potential barrier to 
the entry of these vehicles into the 
commercial market due to the 
uncertainty of what current emission 
requirements are or what future 
requirements will be. Thus, in order to 
remove this potential barrier EPA 
proposes in today’s notice emission 
standards for all classes of vehicles and 
engines fueled with natural gas or 
liquefied petroleum gas. In addition, 
today’s notice contains proposed fuel 
economy test procedures and 
calculations to allow natural gas-fueled 
vehicles to be included in the CAFE 
program. Tables 1 through 4 summarize 
the proposed emission standards for the 
various classes of motor vehicles and 
engines. It should be noted that *TierO 
standards for light-duty trucks are 
shown in both Table 2 and Table 3 for 
purposes of comparison with the 'Tier 
1" * standards, which utilize a different 
weight classification scheme. In addition 
to the standards shown in the Tables, 
gaseous-fueled motorcycles are 
proposed to meet the standards 
currently in place for other motorcycles 
(i.e.. 5.0 g/km total hydrocarbons and 12 
g/km CO). 


Table 1.—Proposed Emission Standards for 1994 and Later Model Year Gaseous-Fueled 

Light-Duty Vehicles (g/mi)‘ 


Fuel 

Standards • 

THC. 

NMHC 

CO 

NO, 

PM* 

Evapo* 

fStrve 

hydro- 

CWt)OnS 

(Q/test) 


Intermediate Useful Ufe Standards * 







Natural Gas . . .. . 

1 Tier 0..... . 

L. 

1 0.34 

1 


1 0-20 

i 20 

NaturaJ Gas.. .... . ...J 

1 Tier 1 ... .... . 

1... 

1 0 25 

1 3.4 1 

1 0.4 1 

1 o.oe 

I 2.0 


• Th. A,.ncy uw. the phni.e Ttet I" to denote b«c«u.e they ere nearly identical to the Tier 1 Air Act for petroleum-fueled vehicle,, oj 

Ihf 191M and later model year standards In part atandards prescribed by section 202|g) of the Clean phrase is not ® i 

vehicles are subieci to the section i »cr i 

standards. 































Federal Register / VoL 57, No. 215 / Ttrarsday, November 5, 1992 / Proposed Rules 52913 


Table 1 .—Proposed Emission Standards for ^ 994 and Iater Model Year Gaseous-Fueled Liqht-Outv Vehicles (g/ 

mi) *—Continued 


Fuel 

Standards * 

THC 

NMHC 

CO 

N. 

PM* 

Evapo¬ 

rative 

hydro¬ 

carbons 

fq/leel) 

ihfi .- _ 

Tier 0..,r,.... 

041 


3.4 

1.0 

0.20 

2J> 

iPQ 

Tiftr 1...... 

0.41 


3 4 

04 

0.08 

2.0 




Full UMful Life Standards * 


Natural Gas________ 

Tier 1.,„,________ 


9 31 * 

4.2 

0j6. 

0.10 

tPQ__ _ _’ 

Tier 1___; 


931 

4 2 

0.6: 

010 





* Crankcase emisskKis are proNMed. Standards appty at all altitudes. For Tier 1 standards, vehides are naquired lo meet kioth the intermediate arid full useful 
bfe standards. 

* The Tier 1 standards apply to 40 percent of a manufacturer's 19d4 model year vehicles, 80 percent of 1995 vehicles, and 100 percent of 1996 and later 
vehdea. The Tier 0 standards are optional before the 1994 model year and re 9 uired for the 1994 and 1995 model year vehicle not covered by the Tier standards 

* Tier 0 perticutaie standards ap^ 4e diesel-cyole vehicles only Tier 1 pertiodlate standards apply to all vehioles. 

* Five years or 50,000 mites. ¥vh«cnever occurs first. 

* Ten years or 100.000 miles, nvhlchevef occurs first No useful life Tier 0 standards. 


Table 2.—Proposed Emissions Standards for 1994 and Later Model Year Gaseous-Fueled Light-Duty Trucks (g/mi) ' 










Idle 

Evaporative 

Fuel 

LVW<lb)* 

Standards * 

THC 

NMHC 

CO 

MO. 

PM« 

CO(% 

cone.) 

hydroca- 
t)on8 (g/ 
test) 


lnterme<tlala tJaeful Ule Standards * 


Natural Gas .... 

0-3750 

3761-S750 

03750 

3751-3750 

Tier 1 _____ 


0.25 

032 

0.25 

0.32 

24 
44: 
34 
44 

0.4 

0.7 

0.4 

0.7 

0.08 

0.08 

0.06 

0.08 



Natural Ona . . .. . . 

Tier 1 -. ..■■ilh' 




tPQ ... ...... 

Tiar 1 . . . .,.2 


i 1 1 
1 1 ! 
1 i 1 


LPQ..., _ _ 

Tier 1 -- ...» 


_ 



Fun Usef 

ul Ufa Stands 

infa • 






Natural Gas.^,. ___ 

0-8750 

Tier 9 ____ 


0.67 (9.B3) 

10(14) 

13 

026 

050 

2.012 6) 

Natural Gas __ 

0-3750 

Tier 1 ____ 


0.31 

4.2 

0.6 

0.10 

0.50 

2.0 (2 6) 

Natural Gas .. 

3751-5750 

Tier 0 .... 


0.67 (0.83) 

10 (14) 

1.7 

0.13 

0.50 

2.0 (2.6) 

Natural Gas_ 

3751-5750 

Tier 1 . . . 


0.40 

5.5 

097 

0.10 

0.50 

2.0 (2 6) 

LPQ_; 

0-3750 

Twh 

0 60 (19) 


10t14) 1 

1,2 

0.26 

080 

2.0 (28) 

LPG.... . 

0-3750 

Tier 1 _ , _^ 

0.80 

O^T 

4.2 

0.6 

0.10 

0.50 

2.0 (2 6) 

LPG. .. 

3751-6750 

Tior n 

0 80 (1 0) 

10 (14) 

1.7 

0.12 , 

0.50 

2.0 f2.6) 

LPQ -; 

3751-5750 

Tier 1 .... 

O.BO 

0.40 • 

S3 

087 

010 

080 

2.0(28) 


* Crankcase errsssKms sre prohibited. Standards In parsnthes^ apply lo vehicles sold in specified hiph-aitttude counsea. For the Tier 1 standards, vehicles are 
roqusad lo meet both the iniermedtale ar>d tuU useful Me standards. 

* Loaded vehicle weight (i e.. curb weight plus 300 lb.). 

* The Tier 1 standards apply to 40 peroent of a mandfactufer*s 1904 model year vehiclee. 80 percent of 1995 vehicles, and 100 percem o1 1996 and later 
model year vehicles not coveted by the Tier 1 standards. 

* Tier 0 parbcuiate standards apply lo dtesei-cyde vehicles only. Tier 1 particulate standards apply to all vehicles, but are phased in one year later than the 
otharTier 1 standards 

^ Five ^ars or i^fiOO miias, wtschever occurs first 

* For Tw 0 starxlards eleven years or 120,000 mites, whichever occurs first For Tier 1 standards ten yean -or TOO.OOO mHes, whichever occurs first. 


Table 3.—Proposed Emissions Standards for 1994 and Later Model Year Gaseous-Fueled Heavy Light-Duty Trucks 

<g/mi)» 


Fuel 

Weight* 

Standards* 

THC 

NMHC 

CO 

MO. 

PM* 

Idle 

CO<% 

conc4 

Evaporeiwe 
hydrocar¬ 
bons (g/ 
lest) 

Intermediate Useful Ufa 










Standards* 1 










Natural Om , 

3751-S750 

TlAf 1 


0.32 ! 

44 

0.7 




Natural Gas_ ^ 

>5750 

Tier 1___ 


0.39 

8.0 

11 ' 




LPQ. '**" ... 

3751-5750 

Tier 1..... 


0.22 

4.4 

O.T 




LPQ_ j 

>S7S0 

TiAf 1 


039 

S.D 

i 1 












FuM Useful Ulo Standards * 


^^sturalGas j 

0-3750 ' 

Tier 0..... 


0i67 tOB3) 1 

10 (14) 

12 

0 26 

050 

2.0 (28) 

Natural Gm 

>2?S0 t 

Her 0__ 


087 (0.62) 

10 (14) 

1 7 

018 

080 

2.0 <28) 

Natural Gee 

3751-5790 I 

Tior 1 


046 

6.4 , 

088 

0 to 

080 

2.0t(2 6) 

Natural Gee 

>5750 1 

Tier 1 t 


0.56, 

73 ■ 

1.53 

0 12 

080 

2.0 (2 6) 

LPG_ ■ '1 

0-3790 ’ 

Tier 0 _ .J 

0 .00 (1.0) 

10 (14) 

12 

026 

0 50 

2.0 (26) 

LPQ_ __ 

>5750 

Tier 0.. .J 

0 60 0.0) 

.„J 

10 (44) i 

1.7 

012 

050 

20(2.6) 
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Table 3.—Proposed Emissions Standards for 1994 and Later Model Year Gaseous-Fueled Heavy Light-Duty Trucks 

(g/mi) ‘—Continued 


Fuel 

Weight* 

Standards * 

THC 

NMHC 

CO 

NO. 

PM* 

Idle 

CO(% 

cone.) 

Evaporative 
hydrocar¬ 
bons (g/ 
test) 

LPG ........ 

3751-5750 

Tier 1... 

0 80 (1.0) 

046 

64 

098 

0.10 

0.50 

2.0 (2.6) 

LPG.... 

>5750 

Tier 1 .. ......_ 

0.80(1.0) 

0.56 

73 

1 53 

0.12 

0.50 

2.0 (2.6) 


* Crankcase emissions are prohibited. Standards In parentheses apply to vehicles sold in specified high-altitude counties. For the Tier 1 starxlards, vehicles are 

required to meet both the mterrncKjiate and full useful life standards. ^ 

* For Tier 0 standards the weight classification is loaded vehicle weight (I e., curb weight plus 300 lb). For Tier 1 staridards the weight classification is adjusted 

loaded vehicles weight (i.e.. the average of curb weight and gross vehicle weight). ^ ^ « 

* The Tier standards apply to 50 percent of a manufacturer's 1996 model year vehcles. and 100 percent of 1997 and later vehicles. The Tier 0 standards are 
optior^al before the 1994 model year and required for 1994 through 1996 model year vehicles rx>t covered by the Tier 1 starnlards. 

* Tfie Tier 0 particulate standards apply to dieseFcycle vehicles only. The Tiw 1 particulate standards apply to all vehicles. 

* Five years or 50.000 miles, whichever occurs firsL 

* Elevw years or 120.000 milos. whichever occurs firsL 

Table 4.—Proposed Emissions Standards for 1994 and Later Model Year Gaseous-Fueled Heavy-Duty Engines q/ 

BHP-hr* 


Fuel 

Combustioo cycle 

GVW 

THC 

NMHC* 

CO 

NO.* 

PM 

Idle 

CO(% 

cone.) 

Evapo¬ 

rative 

hydro¬ 

carbons 

(g^test) 

Natural Gas..... 

Otto__ ... ______ 

8501-14000 


0.92 

144 

5.0 


0.50 

30 

Natural Ges.. 

Otto....... 

>14000 


1.6 

37.1 

5.0 

. 

050 

40 

LPG.... 

Otto__ _- - - 

8501-14000 

11 


144 

5.0 


0.50 

3.0 

LPG___ 

Otto......... 

>14000 

8501-14000 

19 


37.1 

5.0 


0.50 

40 

Natural Gas.. . . 

Diesel..... 


^ j 

15.5 

5.0 

♦0.10 

050 

3.0 

Natural Gas... 

Diesel....................*....................... 

>14000 

8501-14000 


1.1 

155 

5.0 

•0.10 

0.50 

40 

LPG________ 

Diesel....______ 

1.3 


155 

5.0 

♦ 1.10 

0.50 

3.0 

ipa , . .. 

. . . . 

>14000 

1,3 


15.5 

5.0 

♦0.10 

050 

40 








— 


* Crankcase emissions are prohibited. Standards apply at aH attitudes. 

* The NMHC standards are only applicable through the 1997 model year 

* Urtder the Dean Air Act Amendments of 1990 the NO, standard for all HDEs will become 4.0 g/BHP-hr. effective with the 1998 model year 
^ For optional compliance poor to the 1994 model year this standard is 0.25 g/BHP hr, except for bus engines. 


11. Development of Proposed Standards 

In general, EPA proposes that 
emission standards for gaseous-fueled 
vehicles be equivalent to those for other 
vehicles. Thus, for light-duty vehicles 
and light-duty trucks, the Agency 
proposes to apply standards for the 
most part identical to the Tier 1 
standards mandated in the Clean Air 
Act Amendments of 1990 (hereinafter 
referred to as "the Amendments**) for 
petroleum and methanol-fueled light- 
duty vehicles and light-duty trucks. As 
in the Tier 1 standards, these standards 
would be phased'in beginning with the 
1994 model year, and standards 
equivalent to those currently in place for 
petroleum and methanol-fueled vehicles, 
referred to as Tier 0 standards, would be 
applied to those 1994 through 1996 
model year vehicles not included in the 
Tier 1 standards. The FRM for the Tier 1 
standards (56 FR 25724, June 5,1991) 
discussed Tier 1 issues common to all 
vehicles regardless of fuel type, such as 
phase-in schedules, useful life, and in- 
use standards, which will not be 
covered in detail here. 

EPA also proposes that the standards 
currently in place for petroleum and 
methanol-fueled heavy-duty vehicles, 


engines and motorcycles generally be 
applied to gaseous-fueled vehicles in 
those classes. Finally, for gaseous-fueled 
vehicles prior to the 1994 model year, 
manufacturers have the option to certify 
to the "Tier O'* standards for light-duty 
vehicles and light-duty trucks, and the 
current standards for heavy-duty 
engines. Such optionally certified 
vehicles could then be included in the 
applicable emissions averaging, trading 
and banking programs. 

As will be discussed in more detail 
later, compared to current petroleum- 
fueled vehicles, vehicles operating on 
natural gas have fairly high total HC 
emissions which consist primarily of 
methane, but have non-methane HC 
levels comparable to or below those of 
gasoline-fueled vehicles. Due to the 
current infeasibility of these vehicles 
meeting the current THC standards, EPA 
is proposing only NMHC standards for 
those vehicles, and deferring any action 
on THC standards for natural gas-fueled 
vehicles to a later date. For NMHC, EPA 
proposes standards for gaseous-fueled 
vehicles that are the same as the Tier 1 
standards for other vehicles. For NMHC 
standards applicable to those vehicles 
which do not have a ‘Tier 1" 


counterpart (i.e., vehicles not covered by 
the Tier 1 phase-in, vehicles optionally 
certified before 1994, and heavy-duty 
engines), standards which yield 
equivalent NMHC control to current 
gasoline-fueled vehicles are proposed. 

In addition to the standards shown in 
Tables 1 through 4, this proposal also 
contains separate in-use standards for 
light-duty vehicles and light-duty trucks 
in line with the approach taken in the 
1990 Amendments. In general, interim 
"Tier 1" in-use standards (at 
intermediate useful life) are phased in 
along with the "Tier 1" certification 
standards, with the final "Tier 1" in-use 
standards (which include both 
intermediate and full useful life levels) 
being phased in two years later. 
Beginning with the 1994 model year all 
light-duty vehicles and light-duty trucks 
not covered under the interim or final 
"Tier 1** In-use standards are required to 
meet the "Tier 0" standards in-use for 
the applicable intermediate useful life. 
The actual levels of the in-use standards 
are. in some cases, numerically equal to 
the certification levels. Where the 
certification standards in this proposal 
differ from those for other fuels (/>., 
natural gas HC standards) the in-use 
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standards have been changed 
accordingly. For a more complete 
discussion of the in-use standards and 
phese-in schedules the interested reader 
is urged to consult the previously 
mentioned FRM on the Tier 1 standards. 

Caseous-fueled vehicles could, in 
many cases, meet standards which are 
lower than the ones proposed here. 
However, it is not the intent of this rule 
to require the greatest achievable 
emission reductions from gaseous-fueled 
vehicles, but to provide opportunity for 
such vehicles to enter the market on an 
equal footing with other currently 
regulated vehicle classes, as was done 
with methanol (54 FR 14426. April 11. 
1989). 

As was previously mentioned. EPA 
here proposes to classify gaseous-fueled 
vehicles as either Otto-cycle or diesel to 
determine which standards apply. The 
Otto-cycle and diesel standai^s 
correspond to the original standards for 
gasoline-, and diesel-fueled vehicles, 
respectively. The Otto-cycle and diesel 
classification scheme was promulgated 
with the methanol standard to group 
engines regardless of fuel type in a 
manner that would provide equivalent 
control. It seems reasonable to extend 
this classification scheme to gaseous- 
fueled vehicles with some modifications 
as described below. 

Although there are other factors to 
consider, in general an Otto-cycle 
engine is considered to be one that is 
throttled during normal operation 
whereas a diesel is not. Tlie Agency 
recognizes, however, that In some cases 
this criterion may not be adequate or 
appropriate to determine a vehicle's 
classification. For example, a gaseous- 
fueled engine which is derived from a 
particular Otto-cycle or diesel base 
engine, and is expected to be used in 
similar applications as the base engine, 
would most appropriately be classified 
the same as the base engine from which 
it was derived. In such cases the 
Administrator will take into account 
other relevant factors, such as 
compression ratio, combustion and 
thermodynamic characteristics, or 
intended in-use duty cycle when 
classifying the vehicle. 

A. Timing of the Proposed Standards 

As will be discussed in greater detail 
later, current technology gaseous-fueled 
vehicles have largely demonstrated the 
ability to comply with the standards 
proposed in today's notice. Additionally, 
the technology which will be used on 
^^®®ous-fueled vehicles to comply with 
the Tier 1’* standards proposed here is 
exacted to be similar to that used on 
other vehicles meeting the Tier 1 
standards. Therefore, it is not expected 


that significant leadtime for developing 
emission control technology will be 
required to comply with the proposed 
standards. Rather, it is expected that 
non-emissions related work specific to 
producing and certifying gaseous-fueled 
vehicles will be the primary area where 
leadtime will be necessary. Given that 
gaseous-fueled vehicles have been 
produced as aftermarket conversions on 
a small scale for many years and many 
of the issues concerning gaseous-fueled 
vehicle production have been 
confronted, implementation of the 
standards is proposed for the 1994 
model year, as with the Tier 1 standards 
for vehicles operated on other fuels. As 
an option, however, manufacturers will 
be allowed to certify to the proposed 
standards for model years before 1994. 
For example, manufacturers of heavy- 
duty engines and vehicles may elect to 
certify engines and vehicles produced 
prior to the 1994 model year in order to 
include them in the emissions trading 
and banking program, as described in a 
later section. Manufacturers of LDVs 
and LDTs may also wish to certify to the 
standards at an earlier date to include 
their vehicles in the Corporate Average 
Fuel Economy (CAFE) program, also 
described later. 

B. Standards for HC 

In general. EPA seeks to control 
vehicles operated on alternative fuels so 
that their emissions are no greater than 
the emissions from petroleum-fueled 
vehicles. Specifically. EPA proposes to 
promulgate standards for gaseous-fueled 
vehicles which are numerically 
equivalent to those standards for other 
fuels, where appropriate, when 
considering such factors as feasibility 
and leadtime. Emission standards for 
tailpipe, evaporative HC. and refueling 
emissions as they are proposed for 
gaseous-fueled vehicles are discussed in 
the following paragraphs. It should be 
noted that the term “evaporative 
emissions" as it is used here for 
gaseous-fueled vehicles does not have 
precisely the same meaning as for 
petroleum-, and methanol-fueled 
vehicles. This is especially true of 
natural gas-fueled vehicles whose fuel is 
generally stored in a gaseous state and, 
thus, cannot "evaporate". When the 
term “evaporative emissions" is used 
here it is meant to refer to emissions of 
fuel from points prior to its introduction 
into the combustion chamber (i.e., non¬ 
tailpipe emissions). 

1. Exhaust Standards 

As was previously discussed, it is the 
Agency's intent to apply standards to 
gaseous-fueled vehicles which are 
numerically equivalent to those 


applicable to other fuels, where 
appropriate. 

For vehicles operating on liquefied 
petroleum gas this approach can be 
readily applied, based on the similarity 
of their emission characteristics to those 
of petroleum-fueled vehicles. Thus, the 
Agency proposes, as shown in Tables 1 
through 4, that all THC and NMHC 
standards currently applicable to 
petroleum-fueled vehicles be directly 
applied to liquefied petroleum gaseous- 
fueled vehicles. 

In the case of current technology 
natural gas-fueled vehicles and trucks, 
total exhaust HC emissions tend to be 
significantly higher than the level of the 
current total HC standards. [1] These 
emissions are largely methane (typically 
around 90 percent). The methane 
fraction has a low photochemical 
reactivity and. in comparison to the non¬ 
methane fraction, is not a major 
contributor to urban ozone formation. 

The high methane emissions would 
make it infeasible for current technology 
natural gas-fueled vehicles to comply 
with the THC standards currently in 
place for other fuels. The main reason 
for this is that current exhaust catalyst 
technology is largely ineffective at 
oxidizing methane. While there is work 
underway to develop catalyst 
technology which would allow natural 
gas-fueled vehicles to meet the THC 
standards, this technology is fairly early 
on in its development At present the 
Agency does not believe that the THC 
standards are feasible in the near term 
for natural gas-fueled vehicles. The 
amount of leadtime required for 
technology development cannot be 
readily determined, primarily because a 
durable methane catalyst formulation 
has not yet been identified. Also, the 
development of such technology is to 
some extent dependent upon the 
availability of research and 
development resources which is in turn 
dependent upon the development of the 
natural gas vehicle market in the near- 
term. 

EPA believes that setting THC 
standards in the near term would likely 
have the effect of precluding these 
vehicles from the market, which is 
contrary to the intent of this proposal. 
While the Agency is generally applying 
gasoline vehicle standards to gaseous- 
fueled vehicles on an equal basis, the 
Agency has discretion in setting 
standards under section 202(a) for 
gaseous-fueled vehicles. The passage of 
such legislation as the Alternative Motor 
Fuels Act of 1968, as well as the 
opportunities for gaseous-fueled 
vehicles contained in the clean-fuel 
vehicle programs of the Clean Air Act 
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Amendments of 1990, reflect Congress* 
view that natural gas is a promising 
future transportation fuel In light of both 
environment and national energy 
security. For these reasons the Agency 
does not believe that natural gas>fueled 
vehicles should be excluded from the 
market while the catalyst technology is 
being developed. Thus, only NMHC 
standards are being proposed for these 
vehicles in today's notice, as shown in 
Tables 1 through 4. However, the 
Agency will continue to monitor the 
progress of natural gas-fueled vehicle 
catalyst technology and may consider 
THC standards for these vehicles at 
some future time. 

In the case of NMHC standards for 
natural gas-fueled vehicles, it would be 
appropriate to apply the same NMHC 
standards to these vehicles as are 
currently In place for other vehicles. 
However, there are currently some 
classes of vehicles which have only 
THC standards and do not have NMHC 
standards. These include LDVs and 
LDTs certified before 1994,1994 and 
1995 model year LDVs and LDTs not 
included in the 'Tier T* phase-in, and all 
heavy-duty engines. For natural gas- 
fueled vehicles in these classes, today's 
notice proposes NMHC standards which 
are equivalent to the NMHC levels 
resulting from the existing THC 
standards. The purpose of these NMHC 
standards would be to Kmit the NMHC 
emissions from these vehicles to the 
levels being achieved by current 
technology (c.g., prc-1994) vehicles. 

To determine the non-methane 
fraction of current vehicles* emissions 
the Agency performed an analysis of the 
HC emission charactenstics of recent 
gasoline-fueled vehicles and trucks. 

First, all of the LDV and LDT 
certification tests for the 1988,1989 and 
1990 model years which contained both 
total and non-methane HC 
measurements (California and 50-state 
tests) were analyzed for percent NMHC. 
These 641 tests represented 35 percent 
of all certification tests for these years. 
For these data the NMHC fraction 
ranged from 82 to 87 percent, varying 
with the model year, specific control 
technology and whether the vehicles 
were LDVs or LDTs. It was also found 
by looking at durability vehicle data 
that the NMHC percentage remained 
relatively constant as mileage increased, 
with variations remaining within the 
range mentioned above for the 
certification tests and not significantly 
dependent on mileage. To the extent 
that there may be a marginal difference, 
though, it seems most appropriate to use 
a high-mileage vahie to set the 
standards, since the standards represent 


levels to be met under deteriorated end- 
oMife conditions. An NMHC fraction of 
83.5 percent, derived from the average of 
310 1988-1990 model year durability 
light-duty vehicles with 40.000 or more 
miles, was thus applied to the current 
total HC standards for LDVs and LDTs 
to arrive at the 'Tier 0" NMHC 
standards as shown in Tables 1 through 
3. Lacking more specific data on the 
NMHC fractions for heavy-duty engines, 
the same fraction was used to determine 
appropriate heavy-duty NMHC 
standards, as shown in Table 4. This 
was done because those heavy-duty 
engines most likely to be converted to 
natural gas use or replaced by natural 
gas-fueled engines are predominantly 
lighter weight gasoline-fueled engines, 
using similar control systems to those 
found on light-duty vehicles and trucks. 
The Agency requests comments on the 
appropriateness of extending the 
methodology for arriving at light-duty 
NMHC standards to heavy-duty engines. 

2. Evaporative Standards 

The purpose of the current 
evaporative emission standards is to 
control the emissions of evaporated fuel 
from the vehicle fuel storage and 
metering system. Generally, gasoline 
fuel systems have needed to "breathe." 
and such operation has led to the 
release of fuel vapors. These vapors are 
routed to a canister containing activated 
carbon for storage and then purged into 
the engine to be burned during vehicle 
operation. Currently, the evaporative 
test consists of a composite of two parts: 
A diurnal heat build to simulate the 
diurnal temperature rise in the fuel tank 
on a hot sunny day, and a hot-soak test 
following the driving portion of the test 
sequence to measure any emissions 
coming from the hot engine and fuel 
system. 

Since gaseous fuels are stored under 
pressure on the vehicle, their fiiel 
systems must be sealed for safety 
reasons and in order to prevent fuel 
loss. Thus, the evaporative emissions 
from gaseous-fueled vehicles arc 
expected to be near-zero. However, the 
Agency beheves it is appropriate to 
retain some evaporative emission 
requirement in order to insure that fuel 
system leakage is prevented. 

In a separate action, the Agency is 
currently revising the evaporative 
requirements for gasoline and methanol- 
fueled vehicles to include a "running 
loss" measurement as well as to modify 
the diurnal and hot soak portions of the 
test to better simulate in-use conditions. 
One of the changes being considered in 
that action is a modification to the 
diurnal test whereby the ambient air 
would be heated. Under the current 


program direct heat is applied to the fuel 
tank, which would make it difficult to 
modify for application to gaseous-fueled 
vehicles. An OTRM was published on 
the revised test procedures in January of 
1990 (55 FR 1914, January 19,1990) and 
subsequent modifications to that 
proposal were discussed at a December, 
1990 workshop (55 FR 49914. December 
3,1990). The Agency intends to 
incorporate the final version of those 
standards and test procedures into the 
final rule for gaseous-fueled vehicle 
standards. The Agency believes that, 
with the changes being made to the 
evaporative test proc^ure, the new 
procedure can be directly applied to 
gaseous-fueled vehicles, with the 
possible deletion of some steps which 
may be unnecessary, as discussed 
further in the test procedures section of 
today's notice. Thus, the reader should 
consider that this proposal includes the 
application to gaseous-fueled vehicles of 
the proposed evaporative requirements 
published in the above cited notices. 
Accordingly, EPA is requesting 
comments on the appropriateness of 
those requirements as well as any 
modifications needed to use the 
procedures for gaseous-fueled vehicles. 

If the above mentioned evaporative rule 
is finalized in significantly different 
form than EPA currently anticipates and 
cannot be directly applied to gaseous- 
fueled vehicles the Agency will re-open 
the comment period for this proposal to 
allow further comment on the 
application of evaporative emissions 
requirements to gaseous-fueled vehicles. 

Unfortunately, the revised standards 
and test procedures will not be 
applicable until at least the 1994 model 
year, giving rise to the issue of interim 
evaporative requirements for those 
manufacturers wishing to certify 
optionally before the 1994 model year. 
However, given the expectation of near¬ 
zero evaporative emissions from 
gaseous-fueled vehicles and the greater 
difficulty of modifying the current test 
procedures for gaseous-fueled vehicles, 
the Agency is proposing that no 
evaporative standard be applied to 
those vehicles optionally certified prior 
to the 1994 model year. The Agency 
requests comment on whether 
evaporative requirements should be 
applied to these vehicles prior to the 
1994 model year and what appropriate 
modifications would be need^ to the 
current test procedure. Since the 
evaporative requirements proposed here 
are aimed at checking for fuel system 
leaks, and since these systems are 
expected to have near-zero evaporative 
emissions, the Agency is also reqiwsling 
comment on whether it is appropriate to 
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apply evaporative requirements to 
gaseous-fueled vehicles in general. 

3 Refueling Standards 

Included in the Clean Air Act 
Amendments of 1990 are provisions for 
the control of refueling emissions from 
motor vehicles. While the refueling 
emissions requirements of the Act do 
not specifically apply to gaseous-fueled 
vehicles, it is worth considering whether 
it would be appropriate to apply some 
form of refueling emissions controls to 
these vehicles. For liquid-fueled vehicles 
the control of refueling emissions can be 
accomplished through vehicle hardware 
[Le.. ‘‘onboard’* controls) or hardware at 
the refueling station (/.a., “Stage 11*' 
controls). Due to fundamental 
(iiFTerences in approaches to storing and 
handling gaseous as opposed to liquid 
petroleum fuels, the refueling emissions 
issue is somewhat different for gaseous 
fuels. The prevention of excessive 
refueling emissions from these vehicles 
(and stations) is important, and the 
Agency believes these refueling 
emissions should be controlled where 
feasible and cost-effective. The Agency 
is therefore proposing to control 
refueling emissions imder section 
202(a)(1) and 2n(c)(l)(4) of the Act. 

As was previously mentioned, the Act 
does not specifically require EPA to 
control refueling emissions from 
gaseous-fueled vehicles and refueling 
stations. However, the Agency believes 
that, in light of the Act’s refueling 
emission control requirements for liquid 
fuels, it is appropriate to consider such 
controls for gaseous fuels where the cost 
of such controls is minimal. In the case 
of refueling emissions from natural gas- 
fueled vehicles the emissions would be 
primarily methane. The Agency 
recognizes that the proposed exhaust 
emission standards for natural gas- 
fueled vehicles contain only NMHC 
standards, and no THC standards. 
However, as was discussed earlier, the 
lack of proposed exhaust THC 
standards in today’s notice is a function 
of current infeasibility, and the Agency 
believes that control of methane is 
appropriate where it is feasible and 
inexpensive. The Agency also believes 
that refueling emission controls applied 
to natural gas refueling stations will be 
inexpensive both in the hardware 
required and in the fact that the bulk of 
refueling stations expected to be in 
^eration several years from now will 
be constructed after these requirements 
take effect. This will allow the hardware 
requirements to be built into the station, 
rather than being retrofitted. 

Since gaseous fuels are transferred in 
a sealed system there is little concern 
al>out refueling emissions at the vehicle/ 


pump interface during fuel transfer. 
Rather, the concern arises when the 
refueling line is connected and 
disconnected from the vehicle. At these 
times there is potential for fuel to escape 
under pressure as the values on the 
refueling line and the vehicle close. In 
many cases, low-loss, no-bleed type 
hose connectors are currently in use to 
limit refueling emissions. However, 
connectors which bleed off a substantial 
amount of fuel vapors are also being 
used. 

A second concern with respect to 
refueling emissions, which is specific to 
liquefied petroleum gas refueling, is the 
use of so-called outage valves on the 
fuel tank to signal the proper fuel level. 
In order to allow for fuel expansion and 
evaporation, LPG tanks are normally 
only filled to about the 00 percent level. 
In the past a small orifice, known as the 
outage value, was placed at the 80 
percent level on the tank. This value 
was opened at the beginning of the 
refueling process and would vent vapors 
until the 80 percent level was reached, 
at which time liquid fuel would be 
discharged, signalling that it was time to 
end the refueling operation. Although 
IPG tanks are generally made with 60 
percent automatic fill shutoff devices (to 
comply with National Fire Protection 
Association Standard 58). outage valves 
are still used to verify the auto-shutoff 
and to relieve tank pressure. Obviously, 
the emissions from such operations are 
a concern. Fortunately, an alternative 
exists. For many years, some liquefied 
petroleum gas fuel tanks have been built 
with no outage valve, but rather an 
outage tank inside of the fuel tank to 
allow for vapor compression during 
refueling and vapor expansions. 

In order to prevent excessive refueling 
emissions for gaseous-fueled vehicles, 
simple performance specifications for 
the vehicle and refueling station 
hardware appear to be the only 
reasonable approach, and are proposed 
here. First, refueling equipment shall be 
designed and operated so as to prevent 
the escape of fuel. The industry is 
currently moving toward such hardware 
both through hardware development 
and the establishment of standard 
equipment specifications. The Agency 
would view the proper use of such items 
as low-loss couplings and no-bleed 
inserts as meeting these requirements. 
Second, in the case of natural gas. no 
refueling hose which requires vent-down 
prior to disconnect shall be allowed to 
vent to the atmosphere. Again, systems 
are currently being developed and 
installed which route vent-down gas 
back to the compressor inlet, and such 
systems would meet these requirements. 


Finally, no valves or pressure relief 
vents shall be used on the vehicle 
except as emergency safety devices, and 
they shall not operate at normal flows 
and pressures. 

C. Standards for CO, NO^ Particulate 
and Crankcase Emissions 

As was previously mentioned. EPA 
desires that the emission standards for 
gaseous-fueled vehicles generally be 
numerically equivalent to those 
standards for other fuels, where 
appropriate. In the case of CO. NO., 
particulate and crankcase emissions the 
standards proposed here are the same 
as those currently in place or those 
contained in the Clean Air Act 
Amendments. These standards are not 
technology-forcing and are readily 
achievable for current technology 
gaseous-fueled vehicles. A particulate 
standard is included in the Amendments 
for Otto-cycle light-duty vehicles and 
light-duty trucks as well as for diesels. 
That approach is followed in today’s 
proposal. Also, smoke opacity standards 
are proposed here for heavy-duty diesel 
engines, matching currenbsmoke 
standards. Finally, as contained in the 
Amendments, the NO. standard for 
heavy-duty engines would be reduced to 
4.0 g/BHP-hr beginning with the 1998 
model year. This change is being 
implemented for petroleum and 
methanol-fueled vehicles in a separate 
Agency rulemaking on emission 
standards for buses (56 FR 48350, 
September 24.1991). Although no 
regulatory language is included here for 
the 1998 4.0 g/BHP-hr NO, standard, the 
reader should be aware that the final 
rule would contain such language which 
would be based on that adopted for the 
other fuels. The Agency believes that 
the feasibility issues for this standard 
are the same for gaseous-fueled vehicles 
as they are for petroleum and methanol- 
fueled vehicles, and as a result the 
language adopted in the above 
mentioned rule can be directly applied 
to gaseous-fueled vehicles. If this should 
turn out to not be the case the Agency 
would re-open the comment period on 
this proposal in order to accept further 
comment on the 1996 NO, standard. 

Prior to the promulgation of methanol- 
fueled vehicle standards, idle CO 
standards were only applicable to 
gasoline-fueled light-duty trucks and 
heavy-duty engines. Diesel engines were 
excluded from these requirements since 
they operate extremely lean during idle 
and thus generate very low levels of idle 
CO. As was noted in the methanol final 
rule (54 FR 14428, April 11.1989), some 
prototype methanol-fueled diesel 
engines were throttled during idle. 
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giving rise to concerns that these 
vehicles may emit higher levels of idle 
CO than their unthrottled, petroleum- 
fueled counterparts. Thus, the idle CO 
standard was applied to ail methanol- 
fueled light-duty trucks and heavy-duty 
engines. Similarly, the Agency is aware 
of at least one gaseous-fueled engine 
under development which, while 
unthrottled during normal operation, is 
throttled during Therefore, it is 
proposed here that the idle CO 
standards apply to both Otto-cycle and 
diesel gaseous-fueled light-duty trucks 
and heavy-duty engines, as is the case 
with the current methanol standards. 
This reqtiirement is not expected to be 
technology-forcing. 

In a separate rulemaking action under 
section 202(j), the Agency is currently 
proposing cold temperature CO 
standards for petroleum-fueled light- 
duty vehicles and light-duty trucks as 
mandated in the Clean Air Act 
Amendments. As explained above, since 
EPA is regulating alternative fuel 
vehicles under section 202(a)(1), the 
application of such standards to 
gaseous-fueled vehicles is discretionary. 
EPA does not expect cold temperature 
CO emissions to be a problem for 
gaseous-fueled vehicles since they do 
not generally utilize fuel enrichment 
strategies to aid during cold starts, as is 
the case with other vehicles due to the 
difficulty of vaporizing liquid fuels at 
cold temperatures. Thua, EPA is not 
proposing cold CO standards in today's 
notice. However, there is little data 
available on gaseous-fueled vehicle cold 
start emissions. Thus, the Agency will 
continue to monitor the situation and 
may take action on cold CO standards 
for gaseous-fueled vehicles in the future 
if it proves necessary. The Agency 
recognizes that cold CO standards will 
apply to gaseous-fueled clean-fueled 
vehicles certified for the clean fleets 
program, but such regulations are the 
subject of a separate Agency 
rulemaking. 

Finally, the Agency proposes that the 
prohibition against crankcase emissions 
which currently applies to other vehicles 
also be applied to all classes of gaseous- 
fueled vehicles, including non-naturally 
aspirated heavy-duty diesel engines. 
Crankcase emissions from non-naturally 
aspirated petroleum-fueled heavy-duty 
diesel engines are not currently subject 
to crankcase controls due to concerns 
that the crankcase gases from these 
engines contain oil mist and may cause 
turbocharger fouling. However, as is the 
case with methanol engines, the 
crankcase gases from gaseous-fueled 
diesel engines are expected to be 
significantly cleaner and more similar to 


those from gasoline-fueled engines, 
which have been routinely routed 
through turbochargers for years. Thus, 
crankcase emission controls are 
proposed to apply equally to non- 
naturally aspirated and naturally 
aspirated gaseous-fueled vehicles of all 
classes. 

There is reason to believe that, in the 
case of some of the above mentioned 
pollutants and vehicle classes, the levels 
of emissions will normally be 
substantially below the levels of the 
proposed standards.[2] However, in the 
absence of large amounts of emissions 
data, and owing to the general infancy 
of gaseous-fueled engine technology, the 
Agency believes it prudent to propose 
the standards to apply broadly as 
discussed above. 

However, the proposed regulations 
include provisions for a waiver of 
testing requirements, as is currently 
done for the CO standard for petroleum- 
fueled heavy-duty diesel engines, where 
the emissions of a regulated pollutant 
are expected to characterisiically 
remain well below the level of the 
applicable standard, based on data from 
current gaseous-fueled vehicles. The 
Agency proposes that such waivers be 
available for all gaseous-fueled 
evaporative standards as well as the 
gaseous-fueled heavy-duty diesel CO 
standard and particulate standards for 
Otto-cycle light-duty vehicles and light- 
duty trucks. The Agency has also 
considered providing a testing waiver 
for the gaseous-fueled diesel particulate 
and smoke standards. However, 
although gaseous fuels burn relatively 
soot-free and would be expected to Imve 
very low particulate emissions in and of 
themselves, if the engine has poor oil 
control then the particulate or smoke 
standards could be exceeded due to non 
fuel-related causes. Thus, no particulate 
or smoke testing waiver provisions are 
included here for diesel engines. 
However, EPA requests comment on 
whether such waivers would be 
appropriate and should be provided. 

In applying for these testing waivers 
the manufacturer must show that, by 
virtue of the vehicle's design, the 
applicable standard should not be 
exceeded during the vehicle's useful life. 
Also, the manufacturer should be aware 
that a testing waiver in no way relieves 
the manufacturer of the responsibility of 
complying with the standard during 
certification testing, during Selective 
Enforcement Audits, or in-use testing. 
Also, the receipt of a testing waiver 
does not restrict EPA from requiring 
such testing for Selective Enforcement 
Audits or in-use testing to determine 


compliance with the standard for which 
the testing waiver was granted 

111. Emissions Averaging. Trading and 
Banking 

EPA proposes that gaseous-iueied 
vehicles be allowed to demonstrate 
compliance with emission standards 
through averaging, trading and banking 
in the same manner as vehicles operated 
on other fuels are permitted under 
current regulations (55 FR 30564). The 
Agency proposes that the various 
constraints on averaging, trading and 
banking under the current regulation be 
extended to include gaseous-fueled 
vehicles. The Agency believes there are 
no new issues raised by the inclusion of 
gaseous-fueled vehicles into these 
programs. Thus, the Agency is proposing 
that they be treated similarly to 
methanol-fueled vehicles as currently 
handled in the regulations. For a more 
detailed discussion of how gaseous- 
fueled vehicles are proposed to fit into 
these programs please consult the public 
docket for this rulemaking. 

rv. Fuel Economy 

The Alternative Motor Fuels Act 
(AMFA) of 1988 (Public Law 100-494, 
October 14.1968) provides CAFE credits 
and fuel economy labeling requirements 
for alcohol-fueled and natural gas-fueled 
light-duty automobiles and trucks 
banning with the 1993 model year. EPA 
is undertaking a separate rulemaking to 
implement the provisions of the AMFA 
and the interested reader is referred to 
that NPRM (56 FR 8856, March 1,1991) 
for more information on the inclusion of 
natural gas-fueled vehicles in the CAFE 
program. During the development of that 
NPRM. however. EPA determined that, 
since emission standards and test 
procedures were not already in place for 
gaseous-fueled vehicles, it would be 
most appropriate to develop the test and 
calculation procedures to determine a 
gaseous-fueled vehicle's fuel economy 
value concurrently with the 
development of emissions standards 
and test procedures contained in this 
proposed rule. 

While the AMFA provides for the 
inclusion of natural gas-fueled light-duty 
vehicles and trucks in the CAFE 
program, it does not address liquified 
petroleum gas. The Energy Policy and 
Conservation Act (U.S.C. 2001 [5J) 
authorizes the Secretary of 
Transportation to include, by rule, any 
liquid or gaseous fuel into the Corporate 
Average Fuel Economy (CAFE) program 
if the Secretary determines that such 
inclusion is consistent with the need of 
the Nation to conserve energy. Given 
that such a determination has not yet 
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beer antde by the Secretary, EPA is no! 
proposing fuel economy test procedures 
and calculation procedures for liquefied 
petroieunn ^as-fueled vehicles in this 
NPRM 

The approach used by EPA to 
measure fuel economy relies on the 
premise that the amount of carbon 
contained in the exhaust is equivalent to 
the amount of carbon in the fuel 
consumed. By knowing how much 
carbon is emitted in the exhaust and 
what the hydrogen-to-carbon ratio of the 
fuel is, the mass of fuel consumed can 
be calculated. The equation proposed in 
the regolations fellows this approach for 
the calculation of the mile-per-gallon 
f*qnivalent fud economy value for 
vehidcs fueled with natural gas. 

The carbon weight fractions and 
density values of the natural gas fuel in 
the equation proposed in the regulations 
can be expected to vary due to the 
var>»ing composition of commercially 
available natural gas. Tberefore, EPA 
proposes that these fuel properties be 
mensured using sampling frequencies 
and requirements which parallel those 
already in place for gasoline test fuel (40 
CFR eoo.n3j. Additionally. EPA 
proposes that ASTM D 1^5-81, which is 
the industry standard procedure for 
determining natural gas composition, be 
used to determine the fuel composition 
with subsequent calculation of the 
carbon weight fractions and density of 
the fuel used for fuel economy testing. 

There are two other minor issues 
concendng the fuel properties used in 
the calculations wbkh merit brief 
discussion here. First, in addition to 
hydrocarbons, natural gas tends to 
contain small amounts of carbon 
dioxide, nitrogen, helium, etc., and it is 
proposed that these constituents be 
included in the fuel density value since 
they are purchased and ^‘consumed** 
during vehicle operation. Second, since 
the carbon contained in the carbon 
dioxide constituent of the fuel does not 
have the potential to produce useful 
energy via combustion. EPA is 
proposing to remove this source of 
carbon from the calculation procedure. 
EPA requests comments on the 
approfuteteness of excluding the carbon 
dioxide cootaicied in the fuel from the 
tuel economy calculation procedure. 

V.Test Procedures 

^ previously stated, gaseous-fueled 
Vehicles are expected to be similar to 
petroleum-fuel^ vehicles in most 
Inspects. Additionally, the proposed CO, 

O,. particulate, and smoke standards 
or gaseous-fueled vehicles are the same 
as for current vehicles. Thus, the 
^tabllshed em ission test procedures of 

CFR parts 86 and 600 can generally 


be applied to gaseous-fueled vehicles for 
these pollutants. However, some 
changes to the test procedures for 
hydrocarbon measurement (both 
tailpipe and evaporative) are required, 
as w(^ as changes to the certification 
fuel specifications. Each of these areas 
is discussed separately below. Alsa a 
discussion of control system parameter 
adjustment as it relates to gaseous- 
fueled vehicle certifioation is Inchided at 
the end of this section. 

A. Hydrocarbon Emission Measiurement 

There are three main areas in the 
hydrocarbon test procedures which 
must be modified in conjunction with 
the promulgation of emission regulations 
for gaseous-fueled vehicles. First, an 
appropriate test n^thod must be 
developed to accurately measure the 
NMHC emissions of natural gas-fueled 
vehides and engines Second, the 
evaporative emission test procedures 
must be modified to account for the 
differences in fuel storage hardware 
between gaseous-fueled and liquid- 
fueled vehicles. Finally, some 
modificBtkms to the instrument 
calibration gases and emission 
calculation fuel property constants 
should be made to account for the 
different properties of gaseous fuels as 
compared to currently regulated fuels. 
Each of these three areas will be 
discussed separately below. 

1. Non-Methane HC Test Procedure 

Wlien considering how best to 
measure NMHC emissions, both the 
accuracy as well as the cost and 
complexity of the procedure must be 
taken into account. Currently, EPA has a 
procedure for measuring the NMHC 
emissions of gasoline-fueled vehicles for 
purposes of California vehicle 
certification. This procedure utilizes a 
flame ionization detector (FID) to 
measure THC and a h'actionating 
column, similar to that used in a gas 
chromatograph (CC), to separate the 
methane portion. This methane is then 
measured with a FID and is subtracted 
from the THC to get NMHC. This is a 
relatively simple procedure that works 
well for emissions of gasoline-fueled 
vehicles which do not contain a large 
methane fraction. In fact this is the 
procedure which was adopted for 
NMHC measurement in the separate 
Tier 1 rulemaking, and it could be 
modified for use on natural gas vehicle 
emissions by accounting for FID 
response to methane and using a 
hydrocarbon density (g/ft VC atom) 
value in the calculations which is more 
appropriate for natural gas vehicle 
emissions. 


As was previously mentioned, this 
procedure works well for gasoline- 
fueled vehides where methane Is a 
small fraction of THC. With natural gas- 
fueled vehicles, however. HC emissions 
tend to be primarily methane, and even 
with the appropriate calibration gas and 
HC density it is possible that small 
measurement errors may result in zero 
or negative values for NMHC. (1) Also, 
since the FID tends to respond more to 
methane than to the NMHC the NMHC 
portion to the THC reading will be 
slightly undermeasured. Thus, although 
this method may be the simplest it may 
not be accurate enough to properly 
characterize the NMHC emissions from 
natural gas-fueled vehides. 

A second option would be to run a 
complete GC analysis in the HC 
emission sample and calculate the mass 
of non-methane by HC summing the 
masses of every component measured 
except the methane. While this method 
would be the most accurate of the 
options considered, it would also be the 
most resource-intensive to implement 
The GC analysis alone would take 
several hours to run and a separate 
mass calculation must be performed for 
each of dozens of exhaust 
hydrocarbons. Gearly, it would not be 
desirable to require such a time- 
consuming procedure to be performed 
on a routine basis if it were not 
necessary. 

A third option which may provide a 
good middle ground between the first 
two options in terms of cost and 
accuracy is to use a fractionating 
column to separate the methane portion 
of the THC. The NMHC would then be 
backflushed into a FID and measured. 
The fractionating column would be 
heated during this process so the NMHC 
would come out in a well defined area. 
Using a hydrocarbon density derived 
from the non-methane characteristics of 
the natural gas fuel the NMHC mass 
would then be calculated. EPA is 
currently developing this backQush 
procedure and its ultimate feasibility 
has not been determined. In addition, 
many details, such as column 
temperature and backflow rate, have not 
yet been finalized. EPA encourages 
interested commenters to conduct their 
own evaluations of this approach and 
provide detailed recommendations in 
their comments. Such input, plus 
information EPA is gathering as part oi 
its development effort would be used in 
developing final specifications, should 
this approach prove successful. 

A fourth ofXtion EPA is invesitgating is 
a cryc^enic trap method. Like the third 
option, this option may pnrvide a good 
middle ground between the first two 
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options. With this method the exhaust 
sample is passed through a small tube 
which is filled with glass beads and 
immersed in a liquid argon or hydrogen 
bath. As the sample passes through the 
tube the NMHC portion is condensed 
out and the methane passes through to 
be measured by a FID. The tube is then 
removed from the bath and heated 
quickly, evaporating the NMHC and 
allowing it to be measured directly as a 
fairly well-defined peak. 

EPA is currently evaluating all four of 
these methods for accuracy and sees 
advantages and disadvantages in each 
option, 08 described above. In the long 
run the Agency feels that the backflush 
and cryogenic trap methods offer the 
most potential to be both accurate and 
practical to use on a routine basis. 
However, at this point these techniques 
are not far enough along in their 
development for the Agency to consider 
proposing one or both of them as the HC 
test method in today's notice. The need 
for an accurate technique which has 
already been proven leads the Agency 
to propose the full CC analysis as the 
primary HC test procedure for natural 
gas-fueled vehicles. 

The Agency recognizes that the 
proposed GC analysis is both a complex 
and resource intensive procedure to be 
used on a routine basis. Therefore, EPA 
is proposing that for the first two years 
of these standards (1994-1995) the first 
option discussed, the modification of the 
current procedure, be allowed as an 
optional procedure. This will allow 
manufacturers additional leadtime to 
prepare for full GC testing, if necessary, 
and will also allow additional leadtime 
to develop suitable alternatives to full 
GC testing. 

The option for the use of a somewhat 
less accurate procedure for this interim 
period should not be a problem for two 
reasons. First, it is expected that natural 
gas-fueled vehicles will have no problelh 
meeting the NMHC standards proposed 
in today's notice. Second, the Agency 
docs not expect a large number of 
natural gas-fueled vehicles to be 
certified and sold during this period. 

The Agency will continue to develop 
the backflush and cryogenic trap 
methods, and the Administrator has the 
authority to approve them or any other 
suitable procedures as alternatives to 
the GC at such time as their accuracy 
and repeatability have been 
demonstrated (40 CFR 86.106-94(a)). As 
the production of natural gas-fueled 
vehicles increases and the demand for 
improved instrumentation rises, lower 
cost alternatives to the full GC analysis 
should become available. Thus, it is 
likely that the GC analysis may never be 


the only option available for natural 
gas-fueled vehicle certification. 

It should be noted that in the case of 
heavy-duty engine testing the HC 
sample for all of the above proposed 
methods must be taken from the bag 
samples, rather than being continuously 
integrated over the test cycle, as is 
currently the case with hjeavy-duty 
diesel THC measurements. Although an 
NMHC test procedure for heavy-duty 
engines is not included in the 
regulations accompanying today's 
notice, the reader should be aware that 
EPA proposes that the approach 
adopted for light-duty be paralleled for 
heavy-duty engines. 

2. Evaporative Test Procedures 

As was mentioned in the previous 
section on hydrocarbon standards, EPA 
is proposing that the new evaporative 
test procedures currently being 
developed in a separate rulemaking (55 
FR 1914, January 19,1990 and 55 FR 
49914, December 3.1990) be applied to 
gaseous-fueled vehicles. However, due 
to the fundamental differences between 
fuel systems for liquid fuels, which 
remain close to atmospheric pressure, 
and those for gaseous fuels, which are 
pressurized and sealed systems, it may 
be desirable to modify the test 
procedures to account for these 
differences, as described earlier. Thus. 
EPA is requesting comments on how the 
procedures should be adapted for 
gaseous fuels, and whether portions of 
the test may be needed at all. For 
example, the Agency would propose to 
delete the canister loading and purging 
steps for vehicles which do not have 
canisters. Another possibility would be 
to delete the diurnal portion of the test 
on the assumption that any fuel system 
leakage during the diurnal test would 
also occur during the hot soak test 
Under this scenario the level of the 
standard could also be modified, to 1.0 
g/test for example, to account for the 
fact that only part of the testing was 
being performed. The Agency requests 
comments as to what an appropriate 
standard level may be given such test 
procedure modifications. Comments are 
also requested pertaining to the fill level 
of the fuel tanks during testing, 
placement of thermocouples for tank 
temperature, and other relevant 
technical details. 

3. FID Calibration and Hydrocarbon 
Calculation Values 

In order to accurately measure 
hydrocarbons using a FID, the FID 
should be calibrated with known 
concentrations of a pure hydrof arbon 
which is most similar to the 
hydrocarbon being measured. Currently, 


propane is used to calibrate the FID for 
gasoline and diesel testing, as well as 
for the non-oxygenated and non¬ 
aldehyde portion of methanol emissions. 
Given that the primary constituent of 
liquefied petroleum gas is propane it is 
reasonable to retain propane as the FID 
calibration gas for LPG vehicle exhaust 
and evaporative testing. For natural gas 
vehicles, however, the primary fuel 
constituent is methane. Thus, for 
evaporative testing of natural gas 
vehicles it is proposed that the FID be 
calibrated with methane. For the non¬ 
methane HC measurement of natural gas 
vehicle and engine tailpipe emissions 
the calibration gas depends on which of 
the procedures previously discussed will 
be used. In the case of the first method 
where the total HC and the methane 
fraction are both measured with a FID. 
FID calibration is proposed to be done 
with methane. In the case of the second 
method, where a complete GC analysis 
is performed. FID calibration is 
proposed to be done with propane, since 
it is the non-methane components which 
are of primary interest. In the case of the 
third method where a molecular sieve is 
used to separate out methane, and the 
non-mathane fraction is backflushed to 
a FID, FPA would propose that the FID 
be calibrated with propane. In the case 
of the fourth method, where a cryogenic 
trap is used, EPA would also propose 
that the FID be calibrated with propane. 
In all cases where the Agency is 
proposing that the FID be calibrated on 
methane, comments are requested as to 
whether EPA should consider allowing 
the FID to be calibrated on propane and 
the appropriate methane FID response 
factor to be applied to the reading to the 
FID reading to adjust for the difference 
in FID response. Similarly, in all cases 
where the Agency is proposing to 
calibrate the FID on propane, comments 
are requested as to whether EPA should 
consider the use of some factor to 
account for the FID response difference 
between the methane and the NMHC 
portions of the sample. 

When HC is measured with a FID. the 
FID is actually measuring carbon atoms. 
Thus, in order to calculate the actual 
mass of emissions, the relation between 
carbon and hydrogen content must be 
used. For tailpipe emissions this 
relationship is in the form of HC density 
(g/ft ®/C atom), and for evaporative 
testing it is in the form of the hydrogen 
to carbon ratio (H/C). It is proposed 
here that these values for gaseous fuels 
be derived from the fuel used for testing. 
In all cases except natural gas-fueled 
vehicle and engine tailpipe emissions, 
these values should be based on a 
composite of all hydrocarbon 
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components ia the fuel. For natural gas- 
fueM vehkie and eogine tailpipe 
emissions, these values should be based 
on a Gompostie of all hyxirocarbon 
components in the fueL excluding 
methane, when calculating nan<inethane 
HC. and all hydrocarbon oomponents in 
the fuel when calculating total HC Tor 
fuel economy pujposes. 

B. Test Fue/ Specifioations 

The Agency's overall goal with 
respect to its emissions testing is that 
the results be representative of what 
occurs in real wodd driving. Thus, test 
fuels for gaseouB'fueled vehicles should 
be representative of those which will be 
available commercially for vehicle use. 
Currently, the natural gas vehicles 
operating in the United States utilize 
pipeline quality natural gas which is 
publicly a\"ai!ab1e throu^ the local 
distribution pipeline network. Although 
this natural gas is primarily methane in 
most cases, the methane content can be 
quite low at times, especially during 
periods of peakshaving {/>., injection of 
propane/air mixtures daring times of 
peak demandj. {3] It is reasonable to 
assume that natural gas composition, 
espedelly methane content, varies 
seasonally and regionally. EPA has 9€?en 
much variability in natural gas 
composition, and sufficient data is not 
available to assess what a “typical** 
composition might be. Thus, a narrowly 
defined set of fuel specifications would 
not be able to represent all of the 
different fuels that a natural gas vehicle 
may use during its useful life. 
Ad^tionally. if EPA were to set a 
specification for test fuel based oi^n 
average composition of natural gas 
(ummercially available in the U.S., that 
average value may change with time 
and the test fuel %vouid then no longer 
be representative of the fuel the vehicle 
will use in use. Thus, the Agency is 
compelled lo set a oertificalion fuel 
specification which encompasses a 
range of values for each important fuel 
parameter. This approach to 
establishing test fuds represents the 
same basic philosophy as used for its 
petroleum diesel fuel specifications 
which encompass the variability found 
in commercially available fuel 
properties (40 CFR 86.113-91). 

The fuel specifications proposed here 
are based on a study of natural gas 
composition variability done by the Gas 
Research Institute^Sj The specifications 
yncompass the range of variability seen 
in ten major urban areas over a one year 
Period, exckidiqg episodes oT 
peakshavipg. In mole percent, the 
proposed ranges are: 74 to 90.5 percent 
methane. 1 to 15 percent ethane. 02 to 
2.4 percent propane. 02 to 22 percent Ci 


and higher hydrocarbons, and 0.1 to 10 
percent inerts. Also, parameters for 
heating value and wobbe number are 
proposed to be 975 to 1130 Btu/SCF. and 
1200 to 1402. respectively. 

EPA recognizes that this approach 
imposes some uncertainty on vehicle 
and engine manufacturers and that there 
is some burden associated with testing 
on a broadly defined fuel. As such, the 
Agency does not view the specifications 
proposed here as a good long-term 
solution to the issue of test fuels. It is 
the Agency’s Intent to initiate dialogue 
with the vehicle manufacturers and the 
natural gas mdustry in order to arrive at 
a solution which will address the needs 
of all affected parties. Possible solutions 
could take a variety of forms, including 
possible controls on in-use fuel 
composition and a corresponding 
change to test fuel specifications, or the 
devdopment of vehicle technology 
capable of compensating for fuel 
variability. 

Like natural gas. liquefied petroleum 
gas composition varies regionally and 
seasonally, although the variability 
tends to be significantly less than that of 
natural gas due to import tariff 
requirements and common carrier 
pipeline agreements. Thus, the 
certification fuel for LPG vehicles will 
be commercially available fuel. If it can 
be sho%vn that most or all liquefied 
petroleum gas-fueled vehicles are 
operating on a particular specification of 
LKI, such 88 Propane HD-S of the Gas 
Processors Association (ASTM D 1835 
Spedal-Duty Propane), Ac Agency 
would consider adopting that 
spccificatioii for certification fuel 

C. Parameter Adjustment 

For the purposes of vehicle and engine 
certificatioD the Agency currently 
specifics in the regulations a list of 
parameters subject lo adjustment during 
the certification process (40 CFR 86.090- 
22). By specifying that a partioilar 
parameter be subject to adjustment 
during certification the Agency is 
requiring that the vehicle be able to 
meet all applicable emission standards 
throu^ioul the parameter's adjustable 
range. The Agency reserves the right to 
set an adjustai^e parameter to 
anywhere within it's adjustable range 
during emissions certification testing in 
order to demonstrate this capabUity. In 
response to this requirement, 
manufacturers have generally either 
reduced or eliminated the adjustability 
of affected parameters. The parameter 
adjustment provisions assure that a 
vehicle cannot be adjusted in the Held to 
a calibration which would cause it to no 
longer meet the emission standards to 
which it was certified. As a 


consequence of today's proposal to 
extend emission standards coverage to 
gaseous-fueled vehicles, the parameter 
adjustment provisions currently 
applicable to other vehicles are 
proposed to be extended to gaseous- 
fueled vehicles as well 

One of the primary determinants of a 
vehicle's emissions performance is the 
engine air/fud ratia especially for 
vehicles operating at the stoichiometric 
air/fuel ratio and utilizing a 3-way 
catalyst. Although it is expected that in 
the future most gaseous-fueled vehicles 
will have electronically controlled fuel 
meteriog to control air/fuel ratios, the 
bulk of current technology gaseous fuel 
metering systems are mechanical in 
nature. Such systems generally have an 
operator-adjustable air/fud ratio 
control allowing the operator to adjust 
the ratio to achieve desired engine 
performance. Such adjustments, 
however, can have a sizable impact on 
vehicle emissions. Thus, in addition to 
extending the current requirements to 
gaseous-^eled vehides, today's notice 
proposes that additional language be 
added to the parameter ailjustment 
regulations such that any gaseous-fueled 
vehicle parameter which may affect the 
engine air/fud ratio, as determined by 
the Administrator, also be the subject of 
parameter adjustment requirements 
during emissions testing. 

VI. Testing Dual-Fuel and Bi-Fuel 
Vehides 

Current gaseous-fuded vehicle 
technology indudes both designs which 
use gaseous fuel exclusively (i.e.. 
dedicated] and designs which allow the 
use of both gaseous fuel and a 
conventional liquid fad such as gasoline 
or diesel fuel in the same vehicle (t.e.. 
dual-fuel or bi-fud). These vehicl^ con 
be further broken into two distinct 
types. The first type, dual-fuel, generally 
associated with gasoline vdiicle 
conversions. A dual-fuel vchide is 
designed such that only one fuel may be 
used at a time, with the choice of 
whether to use gaseous or liquid fud 
being made by the vehicle operator. The 
second type, bi-fuel, associated with 
diesel engine conversions, utilizes 
gaseous fuel and diesel fuel 
simultaneously. With this approach the 
gaseous fuel is mixed with the intake air 
and this mixture is ignited with a pilot 
injection of diesel fud. The engine 
generally has the ability to operate on 
diesel fuel exclusively but cannot 
operate exclusively on gaseous fuel. 

If the vehicle is of the first type 
described and operates on either one 
fuel or the other but never both 
simultaneously, the Agency proposes 
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that the vehicle be required to 
demonstrate compliance with the 
applicable standards when tested on 
either fuel. In the case of the second 
type of vehicle where both fuels are 
used simultaneously. EPA proposes that 
these vehicles be required to 
demonstrate compliance with the 
standards applicable to gaseous-fueled 
diesel vehicles when operating in the 
dual-fuel mode, because their emissions 
are expected to more closely resemble 
those of a dedicated natural gas-fueled 
vehicle, and diesel-fueled vehicle 
standards and test procedures when 
operating on diesel fuel exclusively. 
When the vehicle is tested in the bi-fuel 
mode the Agency proposes that the 
manufacturer be required to use the fuel 
properties of both the diesel fuel and the 
gaseous fuel, weighted in proportion to 
their relative use, to arrive at the HC 
density values to be used in the 
emission calculations. 

In addition to exhaust emission 
testing of dual-fuel vehicles, the 
evaporative emissions testing of 
switchable gasoline/gaseous-fueled 
vehicles must be addressed. One option 
is to require evaporative testing on each 
fuel used. However, given that 
evaporative emissions from gaseous fuel 
systems are expected to be near zero 
and that gasoline fuel systems 
characteristically have significant 
evaporative emissions, it is proposed 
that the vehicles only undergo 
evaporative testing during the liquid fuel 
test sequence, but with the gaseous fuel 
system full and at maximum operating 
pressure. If the vehicle is shown to 
comply with the liquid fuel evaporative 
standard under these conditions, then 
evaporative testing during the gaseous 
fuel test is clearly unnecessary. 

VII. Aftermarket Conversions 

Almost all of the gaseous-fueled 
vehicles currently in use in the United 
States are vehicles which were not 
originally designed and produced to 
operate on gaseous fuels, but rather are 
gasoline or petroleum diesel vehicles 
which were converted to gaseous-fueled 
operation. The Agency expects that such 
aftermarket conversions will continue to 
account for a sizeable portion of the 
gaseous-fueled vehicle market in the 
foreseeable future. However, there are 
currently no certification requirements 
in place for these aftermarket 
conversions. Indeed, since conversions 
involve making changes to vehicles that 
have previously been certified as 
meeting applicable emission standards, 
conversions may be considered 
tampering in violation of section 
203(a)(3). For conversions not to be 
considered tampering, the Agency has 


historically required that these vehicles 
continue to meet the emissions 
standards when operated on both fuels 
that they were originally certified as 
meeting. 

With the expected increase in vehicle 
conversions in the future. EPA believes 
its od hoc approach to enforcing the 
tampering provisions against 
conversions is no longer adequate. 
Absent certification requirements for 
conversions, the Agency has no 
assurance that converted vehicles will 
be able to meet emissions standards 
either when first converted or over their 
useful life. Past experience with these 
conversions has shown that they may 
not be sufficiently durable, and may not 
hold their calibrations well over time.fl] 
Thus, to ensure that such conversions 
result in environmentally sound 
vehicles, it is necessary to have some 
form of emissions testing and 
certification program for aftermarket 
conversions. The alternative to issuing 
such regulations would be to continue 
the ad hoc approach to exempting 
conversions from the tampering 
prohibitions, which the Agency believes 
would be unacceptable, for the reasons 
given earlier. EPA believes it would also 
benefit reputable converters to have 
regulations defining more clearly when 
conversions would not be considered 
tampering. 

Thus, in today's action, the Agency 
proposes that any vehicle conversion 
performed after December 31,1993 (in 
order to allow adequate leadtime) be 
considered tampering unless the vehicle 
has been converted to a configuration 
which has been certified by EPA as 
meeting applicable standards. EPA 
believes that only those conversion 
configurations which have been certified 
should be allowed an exemption from 
the tampering prohibitions because only 
those configurations will have 
demonstrated the ability to comply with 
the applicable emission standards and 
will have demonstrated adequate 
durability. Further, a certified 
configuration must also be properly 
installed for the conversion not to be 
considered tampering. Even a certified 
configuration, if improperly installed, 
could produce excess emissions. Finally, 
in order to be considered exempt from 
the tampering prohibitions, the 
conversion kit manufacturers and 
installers must accept in-use liability for 
warranty and recall as outlined in 
section 207 of the Act and its 
implementing regulations. In-use 
liability is appropriate for the same 
reasons that vehicle manufacturers are 
held liable: To ensure that vehicles 
comply with applicable emission 


standards throughout their useful lives, 
and to give EPA a way of correcting the 
problem if not. In addition, using the 
same rationale, the Agency believes kit 
manufacturers and installers must 
accept warranty liability as well. 

For aftermarket conversions to be 
considered other than tampering. EPA 
believes that installers and kit 
manufacturers must be liable for in-use 
performance and warranty. Liability 
could be deemed to attach at the time 
the conversion occurs, since, as 
discussed elsewhere, for a conversion 
not to be considered tampering, not only 
must the converted vehicle meet the 
standards applicable to new vehicles 
that operate on the fuel to which the 
vehicle has been converted, but the 
converters must carry the same liability 
as new vehicle manufacturers. Without 
such liability attaching, converted 
vehicles would not offer the same 
assurances of in-use performance as 
non-converted vehicles, and the purpose 
of the tampering provision—to prevent 
vehicles from being changed in a way 
that undermines their emissions 
control—would not be met. Under this 
theory, to avoid tampering, the installer 
and kit manufacturer would have to not 
only be sure the vehicle is properly 
converted, but must also stand behind 
the emissions performance of the 
converted vehicle in-use. Were the 
installer to refuse to comply with a 
rightful recall order or accept warranty 
liability, for example, both his or her 
original conversion and his or her 
refusal to repair and warrant would be 
considered tampering. 

Another approach would be to require 
installers and kit manufacturers to 
accept liability as a condition for 
exemption from liability for tampering. 
The Agency could require that the kit 
manufacturer and installer accept 
liability for in-use performance by 
means of signing a certificate to that 
effect. The certificate would be supplied 
with each kit by the kit manufacturer, 
would be filed with the EPA. and would 
provide that the kit manufacturer and 
installer accept in-use and warranty 
liability as a condition for exemption 
from tampering liability. The certificate 
could also provide that the kit 
manufacturer and installer will be 
subject to tampering liability if they fail 
to accept in-use and warranty liability 
at the time of the vehicle's in-use failure. 
A certificate filed for each converted 
vehicle could also reference the kit's 
serial number, which would facilitate 
identifying the manufacturer and 
installer for the converted vehicle. This 
approach would also have the 
advantage of putting the manufacturer 
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and installer on notice in each case of 
(he liabilities associated with its 
activities. 

The Agency is not proposing specific 
regulations today regarding these 
procedures. The Agency requests 
comment on these options, the need for 
a certificate and the need to submit a 
certificate to EPA. In the event no 
certificate is required, the Agency 
requests comment on whether a report 
should be required for each converted 
vehicle to assist EPA in identifying the 
kit manufacturer and installer, or 
whether the vehicle should be labeled 
for this purpose. The Agency also 
requests comment on the need to require 
kit manufacturers to otherwise ensure 
that installers are advised of the 
liabilities associated with installation of 
a conversion kit. The Agency also 
requests comment on whether the 
mileage limits for purposes of in-use 
liability should be measured from when 
the time of original vehicle manufacture, 
or from the time of conversion. And if 
the mileage limits are measured from the 
time of conversion, the Agency requests 
comment on how the mileage of the 
vehicle at the time of conversion should 
be recorded and communicated to EPA. 

The Agency believes the manufacturer 
and installer should both be liable for 
in-use performance and warranty of 
conversion kits because the Agency 
does not believe it will always be able 
to effectively determine the party 
responsible for a kif s in-use failure. The 
Agency expects that installers and kit 
manufacturers will enter into 
indemnification arrangements to place 
the actual cost of recall and repair on 
the responsible party. And the Agency 
believes these parties are better situated 
to resolve this issue than is the Agency. 

In many cases, however, the Agency 
believes that, while both the kit 
manufacturers and installers would be 
liable for in-use performance, 
enforcement actions taken with respect 
to in-use performance of aftermarket 
conversions would most appropriately 
be focused on the kit manufacturers for 
two reasons. First, given the large 
number of installers in relation to the 
number of kit manufacturers, it would 
be much more practical to focus 
enforcement efforts on the kit 
manufacturers. Also, the kit 
manufacturer is likely to be more readily 
identifiable through vehicle inspection 
than the installer. Second, the Idt 
manufacturers have substantial control 
over the installation process, both 
through the installation instructions they 
provide with the kit and through the 
possibility of setting up their ovVn 
installation dealerships. However, the 


Agency would still expect to hold the 
installers liable in cases where it is clear 
that in-use performance problems are a 
result of the installer's actions (e.g.. 
misinstallation). 

EPA believes this program is 
authorized under sections 203(a)(3) and 
301(a) of the Act. Under section 
203(a)(3). it is a prohibited act: 

(A) for any person to remove or render 
inoperative any device or element of design 
installed on or in a motor vehicle or motor 
vehicle engine in compliance with regulations 
under this title prior to its sale and delivery 
to the ultimate purchaser, or for any person 
knowingly to remove or render inoperative 
any such device or element of design after 
such sale and delivery to the ultimate 
purchase; or 

(B) for any person to manufacture or sell, or 
offer to sell, or install, any part or component 
intended to use with, or as part of. any motor 
vehicle or motor vehicle engine, where a 
principal effect of the part or component is to 
bypass, defeat or render inoperative any 
device or element of design installed on or in 
a motor vehicle or motor vehicle engine in 
compliance with regulations under this title, 
and where the person knows or should know 
that such part or component is being offered 
for sale or installed for such use or put to 
such use * • • 

Section 301 authorizes the 
Administrator to "prescribe such 
regulations as are necessary to carry out 
his functions under this Act." 

The legislative history of these 
tampering provisions makes their 
purpose clear. The 1977 Amendments to 
the Act extended the tampering 
provisions from a prohibition against 
tampering prior to sale and delivery to 
the customer to prohibit tampering 
following sale and delivery. The Senate 
Subcommittee on Environmental 
Pollution of the Senate Committee on 
Environment and Public Works. 95th 
Cong. 1st Sess.. No. 95-2 at 24-25 (Feb. 
1977), explained the purpose of these 
provisions in a section-by-section 
analysis of the Senate bill: 

The existing provision has been effective in 
assuring that new cars are not altered prior to 
delivery to the customer. But the emission 
control system of a new car may be modified 
at any time thereafter. Under present law, 
any person independent of a manufacturer 
may disconnect a pollution control system 
without penalty. 

In the wake of the fuel crisis of 1974 and 
the resulting national concern over fuel 
economy, many private service garages 
advertised extensively their emission control 
removal services, allegedly to produce 
increases in fuel economy. Emission control 
removal manuals were marketed. Studies by 
the (EPA| during the energy crisis indicate 
that such practices assure only that emissions 
will increase dramatically and usually 
without any improvement In fuel economy. 
While some States have adopted their own 
prohibitions against tampering, most of these 


prohibitions are not enforced effectively 
• * *. This amendment was not 
controversial. The conference report 
contained the Senate provision. 

Plainly. Congress sought to prohibit 
tampering that would result in emission 
noncompliance. It is not clear, though, 
that Congress in prohibiting tampering, 
intended to prohibit aftermarket 
conversions that meet emissions 
standards under section 202(a). A 
conversion that renders a vehicle in 
noncompliance with emission standards 
certainly is tampering within the terms 
and the intent of the tampering 
provision. At the same time, prohibiting 
a conversion that results in a vehicle 
meeting emissions standards applicable 
to vehicles of the fuel type to which the 
vehicle has been converted as tampering 
seems incongruous. While the 
conversion may involve the removal of 
the emission control equipment 
originally installed on the vehicle which 
meets applicable standards, it also 
entails the replacement of that 
equipment with devices that render the 
vehicle in compliance with standards 
applicable to vehicles of the fuel type to 
which the vehicle has been converted. 

The language of the tampering 
provision emphasizes the compliance of 
the vehicle with title II regulations. If the 
vehicle's original equipment is replaced 
such that the vehicle remains in 
compliance with title II emissions 
standards, and the vehicle's in-use 
emissions performance is still ensured, it 
makes little sense to argue that the 
tampering prohibition has been violated. 
Further, if the vehicle had been newly 
manufactured to run on natural gas. for 
example, it would have had to comply 
with the natural gas vehicle standards. 
No purpose Is served in considering the 
conversion of a vehicle to a natural gas 
vehicle meeting natural gas standards 
and carrying in-use liability for meeting 
natural gas standards as tampering. EPA 
therefore believes that the tampering 
provision does not necessarily reach the 
conversion of vehicles so long as the 
converted vehicle meets the standards 
applicable to new vehicles of the fuel 
type to which the vehicle has been 
converted and those responsible for the 
conversion remain liable for in-use 
performance and warranty. 

Even if such an aftermarket 
conversion can be considered tampering 
within the terms of section 203(a)(3). the 
clear purpose of that section is not 
compromised. To the extent that the 
conversion is accomplished by properly 
installing a kit certified as meeting 
emission standards under section 202(a). 
and the kit manufacturer and installer 
are liable for the in-use performance of 
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the kit and warranty, asserting the 
tampering prohibition to bar such 
conversions would achieve an 
unanticipated result to the statute's 
underlying emissions control purpose. It 
would also make little sense that the 
Agency may establish emissions 
standards under section 202(a) for 
alternative fueled vehicles, but that the 
tampering provisions would bar 
conversion of conventional vehicles to 
meet those same standards. 

Under these circumstances, even if all 
conversions are tampering ivithin the 
terms of the statute, the Agency may 
nonetheless create a categorical de 
minimis exception to the tampering 
prohibition in carrying out its functions 
under section 901(a). This situation fits 
squarely within the doctrine announced 
in Alabama Power Co, v. Castle, 636 
F.2d 323 (D.C. Clr. 1979). In that case, the 
court explained that the literal terms of 
the statute should not be applied to 
"yield a gain of trivial or no value." or 
"to mandate pointless expenditures of 
effort." Alabama Power, 636 F.2d at 360. 

Congress recognized the validity of 
this approach in the 1900 Amendments 
in its treatment of clean fuel vehicles 
under Title IL part C Under section 
247(b), the Administrator is to 
promulgate regulations governing the 
conversion of conventional vehicles to 
clean-fuel vehicles, which ensure that 
the converted vehicles will comply with 
the standards applicable to clean-fuel 
vehicles under part C Section 247(d) 
specifically provides that "|t)he 
conversion ^om a vehicle capable of 
operating on gasoline or diesel fuel only 
to a clean-fuel vehicle shall not be 
considered a violation of section 
203(a|(3) if such conversion complies 
with the regulations promulgated under 
subsection (b)." Moreover, in the 1990 
Amendments Congress also added an 
exception to the tampering prohibitions 
in section 203(a)(5). That paragraph 
exempts from the tampering prohibitions 
conversions for use of a "clean 
alternative fuel (as defined in this title) 
and if such vehicle complies with the 
applicable standard under section 202 
when operating on such fuel * * * * 


* Section SOZtaHS) eppeart mhmdant with the 
aection 247(d) tamperinf^ exemption. To avoid the 
redundancy, the aocikio 2S3(aKS) axooption might 
be interpreted to apply lo all aftermarket 
conreritons. But the exception It explicitly limited 
lo vehiclea converted lo operate on a clean 
alternative fuel which Is defined in aection 241(2) lo 
mean **any fuel * * * uaad In a cleanTuel vehii^ 

• • •." A daan-fuel vahicle. In turn, it defined In 
aectioii 241(7) to mean a vehicle certified lo meet 
clean ftiel vehicle tlandardt appHcable under part 
C These deftnUiona. there lu r e , would be 

inconuialenl with apphcuUon of the exception lo the 
vehicle conversiont meeting techon 202(a) 
standards akme. 


The rationale underlying these 
provisions applies directly here. 
Congress was evidently silent as lo the 
appropriate treatment of aftermarket 
conversions generally under the 
tampering provisions. But the Agency 
believes that its proposed approach lo 
the treatment of aftermarket 
conversions under the tampering 
provision is consistent‘with the statute 
and the Agency’s authority. 

The Agency requests comment on the 
legal authority discussed above for this 
proposed program, as well as the 
profx»ed liability scheme discussed 
earlier, and on the procedures suggested 
to establish such liability. EPA 
specifically requests comment on the 
need for installers and kit manufacturers 
to sign a certificate in order to accept in- 
use liability, or whether some other 
mechanism may be used for them to 
satisfy this coadition and estabUsh an 
exemption from tampering liability. 

As was previously discussed, the 
Agency is pro|K)sing that, as a condition 
of exemption from tampering liability, 
the conversion kit manufacturers and 
installers must use a certified 
conversion configuration and accept in- 
use liability for their conversions. 
However, the Agency will likely propose 
that acceptance of these terms be 
automatic in any cases where the 
conversion is intended to generate 
credits for the purchaser [e.g., clean fuel 
fleets program, mobile/stationary sotirce 
trading programs). Such provisions, 
though, will be dealt with in the rules for 
those specific programs. The Agency is 
also considering making this a 
requirement for all conversions, rather 
than an option, as proposed here, and 
requests comment on that approach. 

Additionally, it should be noted that 
the Agency is specifically required by 
section 247 of the Act to establish 
regulations for the conversion of 
conventional vehicles to clean-fuel 
vehicles (i.e., those vehicles meeting 
clean-fuel vehicle standards and 
included in the clean-fuel vehicle 
program). While clean-fuel vehicles will 
have to meet more stringent emission 
standards than conventional vehicles, 
the regulation of the conversion process 
is expected to be similar. The 
conversion regulations proposed in 
today's notice, though, are not being 
promulgated to satiny the section 247 
requirements. The Agency will address 
the section 247 requirements in a 
separate rulemaking action. It is the 
Agency's current intent, though, to adopt 
the certification procedures proposed 
today as the basis for certification of 
converted vehicles for the clean-fuel 
vehicle programs described in Title II, 


Part C. However, if the Agency, in the 
process of developing the regulations for 
the clean-fuel vehicle program, 
determines that additional requlreme,\!s 
are needed for vehicle conversions 
participating in that program, such 
amendiments to these procedures would 
be proposed at that time. 

Turning to what appropriate 
certification requirements would be for 
aftermarket conversions, both the 
applicable standards and the 
certification procedures for 
demonstrating compliance with those 
standards must be defined. Turning first 
to the applicable standards, the Agency 
generally proposes that a converted 
vehicle meet the emission standards 
applicable to newly manufactured 
vehicles that operate on the fuel to 
which the vehicle has been ctsnverted 
and of the same model year as the 
vehicle that has been converted. For 
example, if a 1996 model year gasoline- 
fueled light-duty vehicle were converted 
to operate exclusively on natural gas, 
the vehicle would be required to meet 
the emission standards applicable to a 
new 1996 natural gas-fueled vehicle, 
regardless of the year it is converted 
For pre-1994 model year vehicles the 
situation is a not as straightforward, 
since there will be no mandatory 
emission standards for new pre-1994 
gaseous-fueled vehicles whi^ could be 
readily applied. 

In general, the Agency is proposing 
emission standards for new gaseous 
fueled vehicles which are numerically 
equivalent to those in place for 
conventional vehicles. The only real 
exception to this is for HC standards. In 
the case of HC standards, the Tier 0 and 
heavy-duty engine standards for 1994 
nK>del year conventional vehicles and 
engines have been in effect for many 
years. The Agency believes that it is 
extremely unlikely that someone will 
want to certify a conversion kit for a 
model year vehicle certified before the 
current HC standards took effect (1975 
for LDVs. 1964 for LDTs and HDDEs, 
and 1987 for HDGEs). Thus, for 
conversions of pre-1994 model year 
vehicles and engines, the Agency is 
proposing that the applicable standards 
be the standards the vehicle was 
originally certified to in every case 
except HC. For HC the Agency proposes 
the applicable standards for pre-1994 
model year vehicles and engines be the 
Tier 0 standards proposed here for 1994 
model year gaseous-fueled LDVs and 
LDTs. and the 1994 model year HC 
standards proposed here for gaseous 
fueled heavy-duty engines. There 
standards represent the natural gas 
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vehicle counterpart to the HC standards 
currently in effect for other vehicles. 

In order to evaluate what an 
appropriate certification procedure 
would be it is useful to begin by looking 
at the current certification requirements 
for new vehicles. This program has two 
main components to it. First a vehicle 
must undergo a low mileage emissions 
test to determine the low mileage 
emissions levels. Second, a similar 
vehicle must undergo a durability 
demonstration out to its full useful life in 
order to determine its emissions 
deterioration characteristics. The 
deterioration factors obtained from the 
durability vehicle are applied to the low 
mileage emission levels to arrive at end 
of life, or '‘certification", emission levels 
which are used to determine compliance 
with the standards. This sequence is 
required of every engine family being 
certified. 

The Agency believes that requiring 
full certification testing for every 
aftermarket conversion configuration 
may be overly burdensome for the 
usually small companies marketing 
aftermarket conversions, especially In 
terms of durability testing. A parallel to 
this situation exists with what are 
known as small volume manufacturers 
end is handled through the small volume 
manufacturers certification program. 

EPA proposes in today's notice that the 
certification of aftermarket conversion 
configurations be handled under the 
small volume manufacturers 
certification program and that tlie 
companies and individuals certifying 
aftermarket conversion configurations 
be treated as small volume 
manufacturers for this purpose. The 
Agency notes that, although the 
maximum number of vehicles which can 
be certified by a given manufacturer 
under the small volume program is 
10.000, no such limits are proposed here 
for aftermarket conversion certification 
Volumes. Comments are requested as to 
whether this approach is appropriate, or 
whether larger volume aftermaricet 
conversion configurations should be 
required to undergo complete 
certification. If so. commenters should 
mentify the appropriate volume limit for 
distinguishing small and large volume 
manufacturers. 

The primary purpose of the small 
volume nianufacturers certification 
program is to reduce the burden of 
curability testing for small volume 
manufacturers while still assuring that 
he durability of the certified vehicles is 
proven. This program was revised in 
ebruary, 19^. and the interested 
^ader is urged to consult the Federal 
Register notice (55 FR 717a February 2a 


1990) for a complete discussion of the 
program's requirements. If conversions 
are certified through the small volume 
program, each conversion configuration 
would be required to undergo the low 
mileage emissions test. However, 
durability testing would be substantially 
reduced. Initially, all technologies (fuel 
metering, emission control, etc.) would 
be classified as either "proven" or 
"unproven" technologies, depending on 
whether the durability of the particular 
technology has already been 
demonstrated. Only conversions 
utilizing unproven technology would be 
required to undergo complete durability 
testing or equivalent demonstration 
(bench or in-use testing), after which 
such technology would be considered 
proven. Once a technology is proven, 
the emissions deterioration information 
from the original durability test can be 
applied to other vehicles utilizing the 
same or similar technology, rather than 
requiring a separate durability test for 
each conversion configuration. In this 
way the burden of durability testing is 
reduced while the durability of all 
certified vehicle configurations is still 
demonstrated. 

Where the conversion is intended to 
create a dual-fuel configuration, it must 
be demonstrated that the conversion 
does not affect the vehicle's ability to 
comply with the standards it was 
originally certified to. when operating on 
the original fuel. Thus, the original 
equipment manufacturers (OEMs) will 
remain responsible for any parts which 
retain their original purpose. The 
Agency recognizes that there may be 
cases where the conversion is 
responsible for the in-use 
noncompliance of the vehicle on the 
original fjiel. even though the conversion 
did not directly affect the performance 
of any OEM components. For example, 
if the OEM vehicle were certified with a 
compliance margin which would have 
allow^ed for some increase in in-use 
emissions, and the extra weight of the 
conversion hardware and fuel tanks 
reduced that margin to the point where 
in-use non-compliance on the original 
fuel began to occur, the liability would 
be with the kit maker and/or installer. It 
is possible, then, that the kit maker, 
installer, the OEM, or both, could be 
liable for a converted vehicle's In-use 
emissions performance, depending on 
the cause of any particular problem. As 
another example, if a dual-fuel vehicle is 
experiencing in-use emissions problems 
on the original fuel, the OEM would be 
held liable if it was determined that the 
problem was caused by a problem with 
OEM equipment, such as a catalyst 
failure. However, if it was determined 


that the catalyst failure was caused by 
the new fuel, the liability would be with 
the conversion installer and 
manufacturer. Again, in-use enforcement 
involving OEM versus installer liability 
will be handled on a case-by-case basis. 

It is worth noting that the Air 
Resources Board of California recently 
adopted substantial changes to its 
aftermarket conversion certification 
program. The changes the Board 
adopted make the California program 
somewhat different than the one ERA is 
proposing today, primarily in the areas 
of applicable emission standards, test 
cycles, and durability requirements. 
Also, the Agency is not proposing any 
type of post-conversion inspection like 
that contained in the California 
program. The Agency requests comment 
on whether it has the legal authority to 
adopt a program like California's, and 
whether it should consider doing so. 

Vlli. Methanol Issues 

In a separate area not directly related 
to gaseous fuels, concerns have been 
raised to the Agency about the potential 
for the misfueling of unleaded gasoline- 
fueled vehicles with methanol. Although 
nothing is proposed here, the Agency is 
requesting comment on the several 
issues and options in this area. For 
further information on this issue please 
consult the public docket, or the contact 
person listed above. 

IX. Technical Feasibility 

In general, the pollutants subject to 
control by today's proposed standards 
are the same as those regulated for 
current vehicles and engines. As such, 
the same types of emission control 
technology employed on petroleum- 
fueled vehicles can generally be applied 
to gaseous-fueled vehicles with similar 
results. Testing of several dual-fuel 
natural gas/gasoline light-duty vehicles 
demonstrated the ability to achieve the 
'Tier 0" standards using gasoline 
vehicle emission control hardware and 
proper calibration for natural gas use 42 | 
Similar results were shown for a dual¬ 
fuel liquified petroleum gas/gasoline 
vehicle. [4| It is important to note that 
all of these vehicles were aftermarket 
conversions to dual-fuel operation and 
were not optimized for gaseous fuels 
use. Given the rapid advances being 
made in gaseous-fueled vehicle fuel 
marketing technology, the 'Tier 1" 
emission standards proposed in today's 
notice are also readily achievable. 
Emissions testing of a prototype Otto- 
cycle engine (a converted General 
Motors 454 CID gasoline engine) showed 
that through stoichiometric operation 
using a 3-way catalyst the proposed 
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Otto-cycle heavy-doty engine standards 
could be roet« and prototype testing of 
the Cummins L-IO natural gas-fueled 
engine has demonstrated the ability to 
comply with the proposed diesel 
standards utilizing an oxidizing catalyst 
for hydrocarbon control.|5] 

The proposed standard for 
evaporative hydrocarbon emissions 
should be readily achievable given the 
nature of the technology involved. Since 
gaseous fuel is stored on the vehicle 
under pressure the fuel system must be 
sealed for reasons of safety and to 
simply prevent all of the fuel from 
escaping. Thus, it is reasonable to 
assume that any gaseous-fueled vehicle 
which is reasonably designed and 
functional should have near-zero 
evaporative emissions and should easily 
achieve compliance with the proposed 
evaporative hydrocarbon emission 
standards. 

X. Environmental Effects 

As previously mentioned, the general 
goal of these standards is to provide a 
level playing field for gaseous-fiieled 
vehicles and to remove a potential 
barrier to their commercial production. 
Thus, they are not intended to generate 
significant emission reductions beyond 
those achieved by standards for other 
fuel types. However, there will likely be 
some beneficial differences between the 
emissions from gaseous-fueled vehicles 
and conventional vehicles. Also, there 
may be some environmental benefit 
through an improvement in the quality 
of aftermarket conversions currently 
being used. This latter benefit is difficult 
to quantify and will only be discussed 
briefly. 

It is fair to assume that, for the most 
part, any future sales of gaseous-fueled 
vehicles will displace petroleum-fueled 
vehicle sales. Thus, in discussing the 
environmental effects of today's 
proposed standards it is reasonable to 
compare the emissions of gaseous- 
fueled vehicles under these standards to 
the emissions of comparable petroleum- 
fueled vehicles. The limited amount of 
data available suggests that gaseous- 
fueled vehicles may provide emission 
benefits over current vehicles in several 
areas.|2.4.5] 

First, it is likely that emissions of 
reactive (non-methane) hydrocarbons 
(NN4HC) will be some what lower for 
most or all classes of gaseous-fueled 
vehicles, especially h^vy-duty natural 
gas vehicles which have demonstrated 
67 to 93 percent lower NMHC levels. In 
addition to somewhat lower tailpipe 
emissions of NMHC for both Otto-cycle 
and diesel vehicles, the NMfIC 
emissions attributable to current 
vehicles from evaporated gasoline (i.e.. 
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running loss, evaporative, and refueling 
emissions) will be virtually eliminated 
from dedicated gaseous-fueled vehicles 
due to their need for a closed fuel 
system. Obviously, this benefit would 
not be seen on dual-fuel vehicles which 
must retain their liquid fuel system. 

The second area of potentii^ emission 
benefits from gaseous-fueled vehicles is 
that of CO. Gaseous-fueled light-duty 
vehicles and trucks show moderate to 
signiHcant reductions in CO compared 
to current vehicles, up to a 97 percent 
reduction from the level of the standard. 
However, an identifiable CO benefit 
from gaseous-fueled heavy-duty engines 
has not been demonstrate to ^te. 
Finally, given the simple molecular 
structure of gaseous fuels, their 
combustion in internal combustion 
engines tends to be relatively soot-free. 
Thus, reductions in particulate and 
smoke emissions may be expected in 
comparison to diesel engines. 

The third area where potential 
emission benefits may exist for gaseous- 
fueled vehicles is air toxics. Analyses 
conducted by EPA to date indicate that 
air toxics associated with natural gas 
vehicles could be reduced 90 percent or 
more overall relative to gasoline 
vehicle8.[2.5] The percentage would be 
expected to vary depending on the 
toxics content of the natural gas. 
Although carcinogenic aromatics are not 
added to natural gas fuel, as is the case 
with conventional gasolines, some 
carcinogenic compounds are present in 
the fuel or are formed as a result of its 
combustion. For example, emissions 
data from current retrofitted natural gas- 
fueled vehicles indicate that 
formaldehyde emissions formed in the 
combustion process can be expected to 
be present in approximately the same 
amounts as for gasoline-fueled vehicles 
(formaldehyde also has associated acute 
and chronic non-cancer effects). 

Benzene and 1.3 butadiene emissions 
have been found to be lower than 
gasoline vehicles by a factor of 10. 

In general, the conversions of vehicles 
to dual-fuel and dedicated gaseous fuel 
operation have demonstrated the ability 
to meet the standards proposed in 
today's notice. However, H has also 
been shown that the quality of the 
hardware {nstallalion work and the 
state of calibration can have a dramatic 
effect on the emission characteristics of 
conversions. CO emissions are 
espedally sensitive to such factors, and 
have been shown to increase several 
orders of magnitude when the vehicle is 
out of calibration or the conversion 
work was not done well.12,51 It is 
expected that the emissions from such 
conversions will improve as a result of 
these standards as conversion quality 


increases and the durability of hardw are 
and control systems are improved to 
hold the calil^ation better. 

Fourth, natural gas is less likely than 
gasoline to pose a threat to ecologtcei 
systems as a result of accidents or leaks 
associated with fuel transport and 
storage. Since natural gas is less dense 
than air it disperses rapidly upon 
accidental or fugitive release and thus 
should not pose a problem to soil or 
water pathways. 

Xl. Economic Impacts 

The Agency expects the emission 
standards proposed in today's notice to 
be attainable using emission control 
technology which is similar to that used 
on current vehicles. Indeed, this has 
been the case thus far with the vehicles 
which have shown the ability to comply 
with the proposed standards. Thus. It is 
expected that the cost of emission 
controls for natural gas- and liquified 
petroleum gas-fueled vehicles will be 
similar to that for current vehicles. 
There are two instances, however, 
where compliance with the proposed 
standards may be less costly for 
gaseous-fueled vehicles than for current 
vehicles. The first instance is for 
evaporative emissions. It is essential 
that, for purposes of fuel system 
integrity and vehicle safety, the fiiel 
systems of gaseous-fueled vehicles be 
sealed and no fuel be allowed to escape 
into the atmosphere under normal 
operating conditions. Thus, no special 
emission control equipment is needed in 
order to control the release of fuel 
vapors from the fuel system, as is the 
case with current vehicles which utiHre 
canisters filled with activated diarcoal 
and vapor lines to route fiie! vapors into 
storage and then into the engine to be 
burn^. 

The second instance where gaseous- 
fueled vehicles may present less costly 
emissions control requirements is in the 
area of heavy-duty diesel engine 
exhaust aftertreatment. In order to meet 
the 1994 particulate standard of 0.10 g/ 
BHP-hr it is expected that most 
petroleum-fueled heavy-duty diesel 
engines will require some form of 
exhaust aftertreatment, such as a flow 
through oxidation catalyst or a trap- 
oxidizer, depending on the engine-out 
particulate level and particulate 
composition. It is also expected that 
heavy-duty gaseous-fueled engines will 
require oxidation catalysts for HC 
control although it is quite possible that 
especiaBy in the case of liquefied 
petroleum gas. no afiertreatment will be 
needed.ffi) The cost of oxidizing 
catalysts for petroleum-fueled and 
gaseous-fudH heavy-duty diesel 
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engines will likely be similar However* 
the cost of a trap>oxidizer is expected to 
be significantly higher than that of an 
oxidizing catalyst, and it is likely that at 
least some petroleum-fueled diesels will 
require trap-oxidizers, representing 
potentially lower compliance costs for 
gaseous-fueled vehicles. 

It is not expected that these 
regulations will have a significant 
impact on the cost of conversions from 
conventional-fiieled vehicles to dual-fuel 
or dedicated gaseous-fueled vehicles. 

The chief area of change in response to 
these regulations will be in the area of 
durability improvements. This may 
involve some increase in cost, but 
overall the impacts should be small. 

Since the purpose of today’s proposed 
standards is to remove the regulatory 
uncertainty associated vnth gaseous- 
fueled vehicles and to place them on an 
equal footing with other vehicles, and 
not necessarily to achieve emission 
reductions, the Agency does not feel it is 
appropriate to perform a cost- 
effectiveness analysis for these 
standards. Although the Agency does 
expect some emission reductions to 
result from these standards, that is not 
the stated purpose of these regulations. 
Thus, the benefits cannot be readily 
quantified in terms of pollutant 
inventory reductions, nor is it 
appropriate to do this. For these reasons 
no cost effectiveness analysis was 
performed. 

There is one final area worth 
mentioning with respect to the economic 
impacts of today's proposal. That is the 
cost of the refueling hardware to meet 
the proposed requirements. As was 
previously mentioned, the gas industries 
are currently moving toward the use of 
equipment which would meet today's 
proposed requirements and have been 
moving in this direction for some time. 
This shift is being driven by a 
combination of safety concerns and the 
need for standardized refueling 
hardware geometries. As such, the 
Agency feels that such equipment would 
go into widespread use in both currently 
operating and new stations regardless of 
the requirements in today’s notice. For 
example, the Agency expects that 
regular wear and tear on station nozzles 
would result in the replacement of old 
nozzles with low-loss types in the 
course of regular station maintenance. 
Thus, EPA feels it is inappropriate to 
quantify the cost of such hardware and 
attribute it to today’s proposed 
requirements. 


XIL Public Participatioo 

A, Comments and the Public Docket 

As in past rulemaking actions. EPA 
desires full public participation in 
arriving at final rulemaking decisions. 
EPA solicits comments on all aspects of 
today’s proposal from all interested 
parties. Wherever applicable, full 
supporting data and detailed analyses 
should also be submitted to allow EPA 
to make maximum use of tbe comments. 
Commenters are especially encouraged 
to provide specific suggestions for 
changes to any aspects of the proposal 
that they believe need to be modified or 
improv^. All comments should be 
directed to the EPA Air Docket Section, 
Docket No. A-02-14 (see ADOBES8CS). 

Commenters desiring to submit 
proprietary information for 
consideration should clearly distinguish 
such information from other comments 
to the greatest extent possible and label 
It ’’Confidential Business Information.** 
Submissions containing such proprietary 
information should be sent directly to 
the contact person listed above, and not 
to the public docket, to insure that 
proprietary information is not 
Inadvertently placed in the docket. If a 
commenter wants EPA to base the final 
rule m part on a submission labeled as 
confidential business information, then 
a nonconfidential version of the 
document which summarizes the key 
data or information should be sent to the 
docket. 

Information covered by a claim of 
confidentiality will be disclosed by EPA 
only to the extent allowed and by the 
procedures set forth in 40 CFR part 2. If 
no claim of confidentiality accompanies 
the submission when it is received by 
EPA. it may be made available to the 
public without further notice to the 
commenters. 

B, Public Hearing 

Any person desiring to present 
testimony regarding this proposal at the 
public hearing (see DATES) should, if 
possible, notify the contact person listed 
above of such intent at least seven days 
prior to the day of the hearing. The 
contact person should also be provided 
an estimate of the time required for the 
presentation of the testimony and 
notification of any need for audio/visual 
equipment. A sign-up sheet will be 
available at the registration table the 
morning of the hearing for scheduling 
the order of the testimony. 

It is suggested that sufficient copies of 
the statement or material to be 
presented be brought to the hearing for 
distribution to the audience. In addition, 
it will be helpful for EPA to receive an 
advance copy of any statement or 


material to be presented at the hearing 
prior to the scheduled hearing date, in 
order for EPA staff to give such material 
fiill consideration. Such advance copies 
should be submitted to the contact 
person listed above. 

*1716 official record of the hearing will 
be kept open for 30 days following the 
hearing to allow submission of rebuttal 
and supplementary testimony. Ail such 
submittals should be directed to the EPA 
Air Docket Section* Docket No. A-92-14 
(see AODftessES). 

Mr. Richard D. Wilson, Director of tbe 
Office of Mobile Sources, is hereby 
designated Presiding Officer of the 
hearing. The hearing will begin at 9:30 
a.m. (EST)* will be conducted informally, 
and technical rules of evidence will not 
apply. Written transcripts of the hearing 
will be made. Anyone desiring to 
purchase a copy of the transcript should 
make individual arrangements with the 
court reporter recording the proceedings. 

XIII. Statutory Authorily 

Authority for the actions proposed in 
this notice is granted to EPA by sections 
202(a). 211(c) and 301 (a) of the Clean Air 
Act (42 U.S.C. 7521(a), 7545(c) and 
7601(a)). 

XIV. Admimstrative Designation 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
’’major” and. therefore, subject to the 
requirement that a Regulatory Impact 
Analysis be prepared. This regulation is 
being developed primarily to remove 
any emissions-related regulatory 
uncertainties that may act as a barrier 
to the introduction of natural gas- and 
liquified petroleum gas-powered 
vehicles. It will not impose costs on 
these vehicles that are significantly 
different from those imposed on vehicles 
which are already in production, and 
will not adversely affect competition, 
productivity, investment, employment or 
innovation. This regulation, therefore, is 
not major and does not require a 
Regulatory Impact Analysis. 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive order 12291. Any written 
comments from OMB and any EPA 
response to those comments are in the 
public docket for fhis rulemaking. 

XV. Regulatory Flexibility Act 

The Agency does not believe that 
today's action will have a significant 
effect on a substantial number of small 
businesses. 
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XVI. Paperwork Reduction Act 

The information collection 
requirements in this proposed rule have 
been submitted for approval to the 
Office of Management and Budget 
(0MB) under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seg. An 
Information Collection Request 
document has been prepared by EPA 
(ICR No. 2060-0104) and a copy may be 
obtained from Sandy Farmer, 
Information Policy Branch: EPA: 401 M 
Street SW. (PM-223Y): Washington, DC 
20460 or by calling (202) 382-2740. 

Public reporting burden for this 
collection of information is estimated to 
vary from 2 to 2000 hours per response 
with an average of 115 hours per 
response, including time for reviewing 
instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing the 
collection of information. 

Send comments regarding the burden 
estimate or any other aspect of this 
collection of information, including 
su^estions for reducing this burden to: 
Chief. Information Policy Branch: EPA: 
401 M Street SW. (PM-223Y); 
Washington. DC 20460; and to the Office 
of Information and Regulatory Affairs. 
Office of Management and Budget. 
Washington, DC 20503, marked 


"Attention: Desk Officer for EPA." The 
final rule will respond to any OMB or 
public comments on the information 
collection requirements contained in this 
proposal. 

List of Subjects 

40CFRPart85 

Imports, Labeling, Motor vehicle 
pollution. Reporting and recordkeeping 
requirements. Research. Warranties. 

40 CFR Part 86 

Administrative practice and 
procedure. Air pollution control. 
Labeling, Motor vehicle pollution. 
Reporting and recordkeeping 
requirements. 

40 CFR Pari 600 

Administrative practice and 
procedures. Fuel economy. Motor 
vehicles. Reporting and recordkeeping 
requirements. 

Dated: October 18,1992. 

William K. Reilly. 

Administrator. 
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DEPARTMENT OF TRANSPORTATION 

Research and Special Programs 
Administration 

49 CFR Parts 171,172,173,174 and 
176 


[Docket No. HM-211; Arndt Nos, 171-116, 
172-127,173-231. 174-70,176-31J 

RIN 2137-AC16 

Marine Pollutants 

agency: Research and Special Programs 
Administration (RSPA), DOT. 
action: Final rule. 

summary: RSPA is amending the 
Hazardous Materials Regulations by 
listing and regulating, in all modes of 
transportation, those materials 
identified as marine pollutants by the 
International Maritime Organization. 
These changes are necessary to 
implement the provisions of Annex III of 
the 1973 International Convention for 
the Prevention of Pollution from Ships, 
as modified by the Protocol of 1978 
(MARPOL 73/70), and to address the 
risks posed by environmentally 
hazardous materials when transported 
in commerce. The intended effect of this 
final rule is to increase the level of 
safety associated with the 
transportation of environmentally 
hazardous materials by way of 
improved communication of their 
presence during transportation and 
establishing appropriate requirements 
for their packaging. 

DATES: The effective date of these 
amendments is January 1.1993: 
however, immediate compliance is 
authorized. 

FOR FURTHER INFORMATION CONTACT: 

John A. Gale, Theresa C. Gwynn, or 
Jennifer K. Poslen (202-366-4488) Office 
of Hazardous Materials Standards. 
RSPA. 400 Seventh Street SW.. 
Washington, DC 20590-0001. 
SURPLEMENTARY INFORMATION: 

1. Background 

On January 31.1992, RSPA published 
in the Federal Register a notice of 
proposed rulemaking (NPRM) (Docket 
No. HM-211; Notice No. 92-2: 57 FR 
3854) which proposed to amend the 
Hazardous Materials Regulations (HMR: 
49 CFR Parts 171-180) by regulating, in 
all modes of transportation, those 
materials that meet the definition of a 
marine pollutant. This proposal was 
published in order to comply with 
MARPOL 73/78 and to address 
environmentally hazardous materials in 
domestic commerce. 


MARPOL 73/78 is the international 
agreement to prevent and control 
accidental and operational discharges of 
pollution from ships. It includes the 1973 
International Convention for the 
Prevention of Pollution from Ships and 
the 1970 Protocol which modified and 
incorporated the 1973 Convention. It 
includes a framework agreement setting 
forth general obligations, and five 
annexes that relate to particular sources 
of marine pollution. 

On June 10,1991, the United States 
ratified optional Annex III. This 
ratification was transmitted to the 
International Maritime Organization 
(IMO) on July 1,1991, and on July 1, 

1992. Annex 111 became mandatory. 

Annex III, which is entitled 
'‘Regulations for the Prevention of 
Pollution by Harmful Substances 
Carried by Sea in Packaged Form or in 
Freight Containers, Portable Tanka or 
Road and Rail Tank Wagons," sets forth 
general regulations for the transport of 
harmful packaged substances. Many of 
these substances, such as pesticides and 
herbicides, are known to kill or retard 
the growth of marine life and to 
bioaccumulate in marine organisms, 
causing potential danger to the food 
chain, including health risks to humans 
as well as to birds and other wildlife 
that eat fish or shellfish. Regulation 1.3 
of Annex III states, in part, that the 
Government of each Party to the 
Convention shall issue detailed 
requirements on the packaging, marking, 
labeling, documentation, stowage, 
quantity limitations and exceptions for 
preventing or minimizing pollution of the 
marine environment. Annex 111 provides 
that the packaging of harmful 
substances must be adequate to 
minimize the hazard to the marine 
environment posed by their specific 
contents. Packages must be marked to 
indicate that the contents are harmful to 
the environment, and must be stowed so 
as to minimize the risk to the marine 
environment. In addition, a shipping 
paper or manifest setting forth the 
harmful substances on board must be 
carried. Finally, parties are permitted to 
prohibit or impose quantity limitations 
on the carriage of certain very 
hazardous substances. As with all other 
MARPOL 73/70 annexes, parties to 
Annex HI are required to apply their 
regulations to ships of nonparty 
countries using their ports or off-shore 
terminals. 

Regulation 1.1, of Annex III states, in 
part, that the regulations of the Annex 
apply to "harmful substances" in 
packaged form. Regulation 1.1.1, of 
Annex III identifies "harmful 
substances" as those substances 
identified as marine pollutants under the 


1990 consolidated edition of the 
International Maritime Dangerous 
Goods (IMDG) Code. Marine pollutants 
are identified in the individual schedules 
and the General Index of the IMDG 
Code by the letters "P" or "PP". The 
letters "PP" identify those materials that 
are regulated as severe marine 
pollutants when in concentrations of 1% 
or more. The letter "P" identifies those 
commodities that are marine pollutants 
when in concentrations of 10% or more. 

In addition to proposing regulations 
for marine pollutants transported by 
vessel, as required by Annex III, RSPA 
also proposed to regulate the 
transportation of marine pollutants 
transported by air, rail and highway. 
Because marine pollutants are 
transported over or near bodies of water 
in the air, rail and highway modes of 
transport, such transportation has the 
potential to result in releases that could 
cause substantial damage to the aquatic 
environment. In developing the NPRM. 
RSPA determined that there are certain 
commodities that present an 
environmental hazard that are not 
currently regulated as hazardous 
materials under the HMR. 

The need to regulate marine 
pollutants in modes of transportation in 
addition to water was demonstrated 
when on July 14.1991. a railroad tank 
car containing 19.000 gallons of metam 
sodium, a pesticide included on the list 
of marine pollutants, fell into the 
Sacramento River in California. The 
resulting damage to the environment 
and economic costs from this accident 
were substantial. 

11. Discussion of Comments Received 

In response to the President's January 
28.1992 announcement of a federal 
regulatory review, DOT published a 
notice on February 7.1992 (Docket No. 
RR-1: 57 FR 4744) soliciting comments 
on the Department's regulatory 
programs. RSPA received several 
comments to Docket RR-1 concerning 
the proposed marine pollutant rule. 
Because the comment period for the 
NPRM coincided with the Docket RR-1 
comment period, the comments were 
very similar in content. The commenters 
addressed issues such as the general 
concept of regulating marine pollutants, 
including metam sodium, in all modes of 
transportation, and identifying marine 
pollutants on shipping papers. 

All of the comments have been 
considered in developing this final rule. 
Based on the merit of comments to the 
NPRM and those received during the 
regulatory review. RSPA is modifying 
several proposed requirements, as 
indicated below. 
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In the NPRM, RSPA proposed to 
regulate marine pollutants in all modes 
of transportation, in both bulk and non¬ 
bulk packages. Many commenters. 
however, urged RSPA to reevaluate this 
proposal. Several commenters 
recommended that the regulation of 
marine pollutants should be limited to 
vessel shipments only. A few 
commenters added that RSPA should 
not get involved in regulating marine 
pollutants at all; that RSPA should leave 
it to the IMO to regulate marine 
pollutants on vessels. Some commenters 
stated that a marine pollutant that is 
reclassified as ORM-D (consumer 
commodity) should not be subject to any 
additional regulations, even when 
transported by vessel, because of its 
lesser degree of environmental impact. 
Other commenters stated that since the 
environmental disaster that took place 
in fuly 1991 contaminating the 
Sacramento River involved bulk 
packages, the regulations for marine 
pollutants should be limited to bulk 
packages. For example, the Conference 
on the Safe Transportation of 
Hazardous Articles. Inc. (COSTIiA) 
stated, “In view of the relative risks 
posed by non-bulk versus bulk 
shipments of marine pollutants, 

COSTHA favors placing the regulatory 
emphasis on bulk shipments.” 

By regulating as hazardous materials 
the marine pollutants identified by the 
IMDG Code, materials known to present 
an environmental hazard will be 
adequately regulated. However, based 
upon the comments and RSPA’s 
analysis. RSPA has concluded that non¬ 
bulk packages of marine pollutants pose 
a limited threat of damage to the marine 
environment during non-vessel 
transportation. Therefore, non-bulk 
packagings of marine pollutants, 
transported in modes other than water, 
are not subject to the requirements set 
forth in this final rule. However, RSPA is 
not excepting from the provisions of this 
final rule marine pollutants that are 
reclassified as ORM-D in vessel 
transportation. RSPA is unable to 
provide this exception because of the 
commitment of the United States of 
America to comply with the provisions 
of Annex III which provides no 
equivalent exception. 

In the NRPM, RSPA proposed to 
incorporate the list of marine pollutants 
into a separate appendix (appendix B) to 
Ine § 172.101 Hazardous Materials Table 
(HMT). Numerous commenters were 
concerned that the listing of marine 
pollutants in Appendix B would 
unnecessarily complicate the 
determination of proper shipping names 
®nd markings on packages because of 


the need to refer to multiple sources to 
assure compliance with the HMR. 
Several commenters encouraged RSPA 
to incorporate the IMO list of marine 
pollutants into the existing § 172.101 
Appendix (list of hazardous substances 
under the Comprehensive 
Environmental Response, 

Compensation, and Liability Act 
(CERCLA)) and use “E“, “P“ and “PP“ to 
distinguish the CERCLA hazardous 
substances, marine pollutants, and 
severe marine pollutants, respectively. 

In addition, commenters requested that 
tentative reportable quantities (RQ) be 
assigned to marine pollutants until the 
Environmental Protection Agency (EPA), 
through scientific evaluation, establishes 
substantiated RQ*s. Other commenters 
requested that the marine pollutant list 
be incorporated into the HMT. Still 
other commenters supported the 
proposal to incorporate the list of 
marine pollutants as appendix B to 
§ 172.101. 

Determining a material’s proper 
shipping name and whether it is a 
hazardous substance or a marine 
pollutant are separate and distinct 
functions. The HMT is not a list of 
chemicals; rather, it is a list of proper 
shipping names. The offeror must 
determine the appropriate proper 
shipping name for a material by using a 
set of guidelines, one of which is 
knowledge of the material’s hazard class 
or classes. The lists of hazardous 
substances and marine pollutants are 
lists of specific chemicals designed to 
help shippers determine if a material 
meets the definition of a hazardous 
substance or a marine pollutant. Any 
benefit that would result from having a 
single list would be outweighed by the 
confusion, and possible non-compliance, 
of shippers trying to distinguish a 
marine pollutant from a hazardous 
substance. Therefore, as proposed, 

RSPA is adding the list of marine 
pollutants as appendix B to § 172.101. 

Many commenters opposed to the 
adoption of the list of marine pollutants 
urged RSPA to establish criteria for the 
determination of marine pollutants. 

Some commenters stated that there may 
be materials that, due to lack of 
information or unpublished data, are not 
included in the list. The majority of 
these commenters believed the criteria 
should be based on existing criteria 
from the EPA and the Joint Group of 
Experts on the ScientiBc Aspects of 
Marine Pollution (GESAMP). One 
commenter advised RSPA to consider 
using the rate of biodegradability in 
determining the hazard of a marine 
pollutant using guidelines from EPA. 
Another commenter asserted that if 


technical data are presented, a 
manufacturer of a material should be 
allowed to add to and delete products 
from Appendix B. The commenter added 
that any changes made to the list of 
marine pollutants by GESAMP should 
be incorporated into appendix B to 
§ 172.101 in a timely fashion. 

Although RSPA believes shippers 
should be able to use a criteria-based 
system rather than a list-based system 
for the identification of environmentally 
hazardous materials, the system 
developed by the IMO for identifying 
marine pollutants does not allow the 
shipper to use the environmental criteria 
developed by GESAMP. Therefore, at 
this time. RSPA is adopting the list of 
marine pollutants identified in the IMDG 
Code, and may consider, for future 
rulemaking, the use of a criteria-based 
system. Any data that contradict the 
listing or non-listing of chemicals as 
marine pollutants should be presented 
to GESAMP for their consideration and 
the U.S. Coast Guard, Office of Marine 
Safety, Security and Environmental 
Protection (G-MTH-1). In addition, any 
changes to the IMDG Code list of marine 
pollutants will be incorporated into the 
HMR by RSPA as expeditiously as 
possible. 

In the NPRM, RSPA specifically 
requested comments relative to the 
impact and benefit of also requiring the 
MARINE POLLUTANT mark on 
packages and transport vehicles that 
must be labeled or placarded. In 
response to this request, several 
commenters stated that the marking 
requirement might be the beginning of a 
proliferation of markings or placards for 
soil, air, and other pollutants. In 
addition, many commenters did not 
agree with the proposal to mark bulk 
packages due to the profusion of 
placards and markings already 
mandated by the HMR, and the costs of 
marking and remarking bulk packages, 
freight containers, and transport 
vehicles. 

In this final rule, RSPA is harmonizing 
the HMR. in most respects, with the 
requirements of the IMDG Code for 
marine pollutants transported by vessel. 
This includes mandating marine 
pollutant markings for both bulk and 
non-bulk packages transported by 
vessel. However, to avoid excessive and 
duplicative hazard communication 
requirements, RSPA is not requiring the 
MARINE POLLUTANT mark on bulk 
packages in non-vessel transportation 
that contain materials that also meet the 
definition of a hazard class other than 
Class 9. RSPA believes that any marine 
pollutant that meets the definition of 
another hazard class, or a hazardous 
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substance, or a hazardous waste, and 
that is marked, labeled, and placarded 
accordingty, will already be 
communicatTfig the environmental 
hazards of the product to an emergency 
responder. This is in agreement with the 
majority of commenters, one of whom 
wrote: "Rather than create a more 
complex identification system, it would 
be more reahstic to assume that all 
hazardous materials and hazardous 
substaxKies, including Class 9 materials, 
are dangerous to the environment and 
marine life. This would eliminate the 
need to apply an addibooal placard 
mdicathig ‘marine pollutant' %intboat 
forfeiting any loss of identification. 
There would be no failure in 
communication provided the indication 
on the shipping paper—Marine 
Pollutant—Is maintained in this 
proposal" 

Almost all commenters stated that if 
the marine pollutant mark is required, 
then its display should be allowed in a 
sqoare-ofi-point placard holder for bulk 
packagings, transport vehicles, and 
freight containers, RSPA agrees, and has 
adopted this suggestion. To prevent 
confusion between the HMR and the 
IMDC Code, RSPA agrees with those 
commenters who requested that the 
marine pollutant mark be allowed in 
contrasting colors to the packaging 
when applied as a sticker or label as 
well as in the proposed black on white. 
However, RSPA is not changing the 
wording on the marine pollutant mark to 
the suggested 'Toxic to Fish". The 
word^ remains "Marine Pollutant", for 
simplicity and consistency with all 
countries participating under Annex 111. 

Several commenters requested that 
the marine pollutant mark be requhed 
on all four sides of bulk packagings, 
transport vehicles and freight containers 
instead of only two sides as proposed. 
Since the IMDG Code requires markings 
on all four sides, RSPA agrees and has 
modified the final rule ap p r o pr i ately. 

As for the specific materials on the list 
of marine pollutants, one commenter 
believed that it is inappropriate that 
chlorine was listed while another 
commenter questioned why the marine 
pollutant list covered turpentine, alpha- 
pinene. and alcohol ethoxylates, when 
similar pollutants, such as kerosene, 
chesci and jet fuels are not listed. The 
list of chemicals on the marine pollutant 
list is not a complete list of all chemicals 
that can cause environmental damage. 
However. RSPA believes that the 
standards developed by GESAMP and 
used by LMO for listing marine 
pollutants provide sufhdent justification 
for regulating those chemicals that 
appear on the list of marine pollutants. 


Several commenters stated that the 
compliance date of this fmal rule should 
be consistent with the transition dates 
in § 171.14 provided under Docket HM- 
181. The commenters believed that this 
would greatly ease the regulated 
community's efforts to comply with 
these requirements in the areas of 
training, hazard classification, 
maintenance of product da ta bases, 
package marking, and shipping paper 
descriptions. RSPA agrees. Therefore, in 
§ 171.4(d) of this rule, transitional 
provisions are added to make 
requirements specific to marine 
pollutants effective Ckiober 1,1993. 
except that packagings may conform to 
the transittonal provisions in 
§ 171.14(b)(5), However, it should be 
noted that for purposes of international 
vessel transportation, compliance with 
the provisions in the IMDG Code are 
likely to be enforced by other countries 
as in the case for the transport of 
hazardous materials in general. 

In the NPRM, RSPA proposed to 
require immediate notificaHon of the 
National Response Center (NRC) of any 
release of a marine pollutant. Many 
commenters stated, however, that it 
would be unreasonable to expect 
immediate reporting of "any" spill of a 
marine pollutant. Other commenters 
suggested that a spill of almost any size 
into (or immediatdy adjacent to) a body 
of water should be reported 
immediately, and that a non>water spill 
of 100 pounds or more should be 
immecUately re|x>rted also. One 
commenter suggested that the term 
"body of water" be defined based on the 
definition of "navigable waters" in 40 
CFR 117.1.‘ 

RSPA believes that it is necessary 
that certain releases of marine 
pollutants be immediately reported to 
the NRC. These reports are necessary so 
that appropriate authorities are notified 
of any potential threats to the 
environment. However, RSPA concurs 
with those commenters who stated that 
it is unreasonable to immediately report 
"any" release of a marine pollutant. 
Therefore, RSPA is adopting a 
requirmnent for immediate reporting to 
the NRC of a release of a marine 
pollutant in a quantity that equals or 
exceeds the minimum threshold for 
"bulk" under the HMR, Le.. 450 hters for 
liquids or 400 kilograms for solids. Since 
the amendments promulgated under this 
final rule do not apply to non-bulk 
packages transported by highway, rail 
or aircraft this reporting requirement 
only applies in hi^way, rail and air 
transport when the rel^se of the marine 
pollutant is from a bulk packaging. For 
Iransportalioo by vessel, however. 


releases exceeding 400 kilograms or 450 
liters must be reported humediafely to 
the NRC irrespective of the size of the 
packaging. 

Ill. Review by Section 
Section 777.1 

This section is amended to expand the 
scope of the HMR to regulate the 
transportatioa of marine pollutants m 
intrastate, as well as interstate, 
transportation. 

Section 171.4 

This section is added to note that the 
regulations m the HMR related to the 
transportation of marine pollutants are 
based on Annex HI. In addition, a 
general exception from the requirements 
of the HMR specific to marine pollutants 
is provided for non-bulk packages when 
transported by motor vehicle, railcar, or 
aircraft. In or^r for the U.S. to be in 
conformance with the provisions of 
Annex HI. this exception does not apply 
to the transportation of marine 
pollutants by vessel in either 
international or domestic commerce. 

Section 171.8 

The definition of "Hazardous 
material" is editorially revised to note 
that those materials that are designated 
as hazardous materials are defined in 
§ 171.8 (e.g,. hazardous substances], are 
specified in §§ 172.101 and 172.102 and 
are those materials that meet the 
defining criteria for hazard classes and 
divisions in Part 173. A definition of 
"Marine pollutant" is added. A mixturt* 
or solution containing one or more 
materials listed in appendix B to 
§ 172.101 ,18 a marine pollutant if the 
total concentration of the materialis) 
listed in appendix B to § 172.101 in one 
package equals or exceeds: (1) Ten 
percent by weight of the total amount in 
the package or (2) one percent by weight 
of the total amount in the package for 
materials that are identrfi^ as severe 
marine pollutants. 

Sectiun 171.lt 

This section is revised to note that 
shipments made in accordance with the 
ICAO Technical Instructions must 
conform to certain shipping paper and 
marking requirements in the HhlR 
related to marine pollutants. 

Section 171.12 q 

This section is revised note that 
shipments from Canada must conform to 
certain shipping paper and marking 
requirements in the HMR related to 
marine pollutants. 






Federal Register / Vol. 57, No. 215 / Thursday. November 5. 1992 / Rules and Regulations 52933 


Section 172,101 

The proper shipping name and hazard 
class for a material that meets the 
definition of a marine pollutant, and 
does not meet the definition of another 
hazard class, is "Environmentally 
hazardous substances, liquid, n.o.s.. 
Class 9," for a liquid, or 
"Environmentally hazardous 
substances, solid, n.o.s.. Class 9," for a 
solid. These descriptions are the same 
as those for CERCLA hazardous 
substances that meet no other hazard 
class in the HMR. Non-bulk packagings 
are selected from §§ 173.203 or 173.213. 
and must withstand the testing criteria 
for Packing Group III. Bulk packagings 
are selected from either §§ 173.240 or 
173.241. as appropriate. A special 
provision. "N50". is added to these two 
shipping descriptions that excepts 
marine pollutants, that do not meet the 
definition of a hazardous substance, 
hazardous waste, or the deHnition in 
§ 171.140(a). from the labeling 
requirements of part 172. In addition, in 
order to easily identify the proper 
shipping name for a marine pollutant 
that is properly classified as a Class 9 
material, the entry "Marine pollutants, 
liquid or solid, n.o.s. see 
Environmentally hazardous substances, 
liquid or solid, n.o.s." is added to the 
§ 172.101 Hazardous Materials Table. 

Appendix to § 172.101 

The appendix to § 172.101, which 
identifies CERCLA hazardous 
substances, is renamed "Appendix A to 
S 172.101." RSPA is adding an appendix 
B to § 172.101, entitled "List of Marine 
Pollutants," to identify those substances 
designated as marine pollutants. The 
first column of the list, entitled "S.M.P.," 
identifies those materials which are 
severe marine pollutants by the letters 
“PP". One difference between the list of 
marine pollutants in appendix B to 
§ 172.101 and those substances 
identified as marine pollutants in the 
IMDG Code, is that RSPA is not listing 
generic shipping names as marine 
pollutants as is done in the IMDG Code. 
These commodities are still subject to 
the requirements for marine pollutants, 
however, if the material described under 
the generic entry meets the definition of 
marine pollutant in § 171.8. 

On january 29.1992, the IMO 
Subcommittee on the Carriage of 
t)angerou8 Goods revised the list of 
niarine pollutants by adding and 
deleting numerous entries. This final 
rule incorporates the deletions that were 
approved by the IMO for incorporation 
into the next revision of the IMDG Code. 
Chemicals that were added by the IMO 
lo the list of marine pollutants will be 


added to appendix B of § 172.101 at a 
later date. 

Section 172.203 

Paragraph (1) is added to this section 
to require the technical name of the 
material to be added in parentheses 
when the name of the marine pollutant 
is not identified in the proper shipping 
name. In addition, this section requires 
the words "Marine pollutant" to appear 
in association with the basic 
description. 

The Hazardous Materials Advisory 
Council (HMAC) requested, for 
consistency with the IMDG Code, that 
the following sentence be added to 
proposed § 172.203(1)(1): "For pesticide 
or pesticide preparations, the marine 
pollutant component indicated in the 
parentheses may be supplemented by 
the percent of the active ingredient," 
Though RSPA agrees with this 
commenter, RSPA believes that the 
inclusion of the percentage of a 
technical name should not be limited to 
marine pollutants. Therefore, RSPA is 
revising § 172.202(d) to allow the 
inclusion of the percentage of the 
technical constituent for all hazardous 
materials descriptions. 

Section 172.322 

This section is added to delineate 
package and vehicle marking 
requirements for the transportation of 
marine pollutants. There are distinctly 
different marking requirements for 
vessel versus non-vessel modes of 
marine pollutant transportation. The 
marking requirements for marine 
pollutants transported by vessel 
harmonize with the IMDG Code. For 
non-bulk packages, RSPA is requiring 
the placement of the MARINE 
POLLUTANT mark and the specific 
technical name of the marine pollutant 
to be marked on the package in 
parentheses in association with the 
marked proper shipping name if the 
proper shipping name does not identify 
the components that make the material 
a marine pollutant. Except for certain 
combination packages of marine 
pollutants transported by vessel, non¬ 
bulk packages must bear the MARINE 
POLLUTANT mark. In vessel 
Transportation, any bulk packaging, 
transport vehicle, or freight container 
must be marked on all four sides with 
the MARINE POLLUTANT mark. For 
transportation by air. rail or highway, 
bulk packagings must be marked on all 
four sides unless they are placarded in 
accordance with the HMR. The MARINE 
POIXUTANT mark may be displayed in 
a standard square-on-poInt placard 
holder with the upper half displaying the 
mark, black on white, and the lower half 


being blank. Labels and stickers of the 
mark are allowed in contrasting colors 
to the packaging. 

Section 173.12 

This section is amended to require lab 
packs containing marine pollutants to 
comply with the requirements of 
§§ 172.203(1) and 172.322. 

Section 173.140 

This section is amended to add 
marine pollutants to the definition of 
Class 9. If a marine pollutant meets the 
definition of another hazard class, 
however, the class of the material is 
determined in accordance with § 173.2a. 
Marine pollutants that meet no other 
hazard class are classified as a Class 9 
material and are shipped under the 
proper shipping name of 
"Environmentally hazardous 
substances, liquid or solid, n.o.s." 

Section 173.150 

This section is amended to provide 
that combustible liquids in non-bulk 
packagings that meet the definition of a 
marine pollutant are subject to the 
requirements of the HMR. 

Section 173.154 

This section is amended to provide 
that materials corrosive to aluminum 
and steel that meet the definition of a 
marine pollutant are subject to the 
HMR. 

Section 173.425 

This section is amended to require, for 
vessel transportation, the MARINE 
POLLUTANT mark on packages of low 
specific activity radioactive material 
that contain a marine pollutant and that 
are shipped under exclusive use. 

Section 174.25 

This section is amended to require 
that the words "Marine Pollutant" 
appear on switching orders, receipts and 
tickets in association with shipping 
descriptions for marine pollutants. 

Section 176.70 

This section is added to prescribe 
minimum stowage requirements for 
marine pollutants in vessel 
transportation. 

The following sections have been 
amended to require marine pollutants 
that are reclassified as ORM-D to be 
subject to the shipping paper 
requirements of the HMR: §§ 173.150. 
173.151.173.152,173.153.173.154 and 
173.155. In addition, the following 
sections have been amended in 
accordance with the foregoing preamble 
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discussionr 55 172.202.172.324.173.2a 
and 173.421-2. 

IV. Federal Preemption Under the 
HMTA 

Section 105(a)(4) of the Hazardous 
Materials Transportation Act (HMTA). 
as amended by the Hazardous Materials 
Transportation Uniform Saifety Act of 
1990 (HMTUSA). preempts any non- 
Federal (i.e.. State, political subdivision, 
or Indian tribe) law or regulation 
concerning certain ''covered subjects" 
unless the non-Federal requirement is 
"substantively the same" as the Federal 
law or regulation on that subject. The 
"covered subfects" are: 

(i) The designatioa description, and 
classification of hazaitkms materials; 

(ii) The packing, repacking, handling, 
labeling, marking, and placarding of 
hazardous materials; 

(iii) The preparation, execution, and 
use of shipping documents pertaining to 
hazardous materials and requirements 
respecting the number, content and 
placement of such documents; 

(iv) The written notification, 
recording, and reporting of the 
unintentional release in transportation 
of hazardous materials; or 

(v) The design, manufacturing, 
fabrication, marking, maintenance, 
reconditioning, repairing, or testing of a 
package or container which is 
represented, marked, certified, or sold 
as qualified for use in the transportation 
of hazardous materials. 

In a February 28.1991 final rule (58 FR 
8616), RSPA added a new preemption 
standard to 5 107.202 to mirror the 
requirements of the HMTA. To the 
extent that the requirements of this final 
rule involve covered subjects. States, 
political subdivisions, or Indian tribes 
are only allowed to establish, maintain, 
and enforce laws, regulations, or other 
requirements concerning such subjects if 
they are substaatively the same as the 
requirements in Docket HM-211. In a 
May 13,1992 final rule (57 FR 20424) 
RSPA defined the phrase "substantively 
the same**. Section 105fa](5] of the 
HMTA. as amended by HMTUSA, 
provides that if DOT issues a regulation 
concerning any of the covered subjects 
after the date of enactment of the 
HMTUSA (November 16,1990). DOT 
must determine and publish in the 
Federal Register the effective date of the 
f ederal preemption. That effective date 
may not be earfier than the 90th day 
following the dale of issuance and not 
later than two years after the date of 
issuance. RSPA has determined that the 
effective date of Federal preemption for 
these requireme n t s witl be October 1. 
1993. 


V. Regulatory Analyses and Notices 

A. Executive Order 22291 and DOT 
Regulatory Policies and Procedures 

This rule does not meet the criteria 
specified in aeclion 1(b) of Executive 
Order 12291 and is. therefore, not a 
major rule, but it is considered a 
significant rule under the regulatory 
procedures of the Departmenf of 
Transportation (44 FR 11034) because of 
the significant public and congressional 
interest. This final role does not require 
a Regulatory Impai:! Analysis, or an 
environmental assessment or impact 
statement imder the National 
Environmental Policy Act (42 FR 4321 et 
seq.). A regulatory evahiation is 
available for review m the Docket. 

B. Executive Order 12612 

This action has been analyzed in 
accordance with the principles and 
criteria in Executive Order 12812. This 
final rule does not have sufficient 
Federalism implications to warrant the 
preparation of a Federalism 
Assessment 

The Hazardous Materials 
Transportation Act contains an express 
preemption provision (49 App. U.S.C. 
1804(a)f4)) that preempts State and local 
requirements on certain covered 
subjects (inchiding the designation, 
description, and classification of 
hazardous materials) unless the Stale or 
local requirement is substantively the 
same as the Federal roquirement on that 
subject. Thus, RSPA lacks discretion in 
this area. 

C. Regulotary Flexibility Act 

This regulation has minimal impact on 
shippers and carriers of marine 
pollutants, some of whom may be small 
business entities. Based on limited 
information received from comraenters 
concerning the size and nature of 
entities likely affected by this final rule, 

I certify this regulation will not have a 
significant economic impact on a 
substantial number of small entities 
under criteria of the Regulatory 
Flexibility Act. 

D. Paperwork Reduction Act 

The information collection 
requirements contained in 5 172.203(1) 
have been approved by the Office of 
Management and Budget (OMB) under 
cootrol number 2137-0034 (expiration 
date September 30.1994] which was 
issued by OMB under the provisions of 
the Paperwork Reduction Act of 1980 
(Pidx L 96-811). 


List of Subjects 

49 CFR Port 171 

Exports, Hazardous materials 
transportation. Hazardous waste. 
Imports, Incorporation by reference. 
Reporting and record keeping 
requirements. 

49 CFR Part 172 

Hazardous materials transportation. 
Hazardous waste. Labels. Markings, 
Packaging and containers. Reporting 
and record keeping requirements. 

49 CFR Part 179 

Explosives, Hazardous materials 
transportation. Packaging and 
containers. Radioactive materials. 
Reporting and record keeping 
requirements. Uranium. 

49 CFR Pari 174 

Hazardous materials transportation. 
Radioactive materials. Railroad safety. 

49 CFR Port 176 

Hazardous materials transportation. 
Maritime carriers. Radioactive 
materials. Reporting and record keeping 
requirements. 

In consideration of the foregoing, 
parts 171. 172,173.174 and 178 of Title 
49. Code of Federal Regulations, are 
amended to read as follows: 

PART 171-<liENERAL INFORMATION. 
REGULATIONS, AND DEFINtTIONS 

1. The authority dtation for part 171 
continues to read as follows: 

Autlwrily; 49 App. US.C. 1802.1803 1804. 
1805.1808, IBIS and 1818,49 CFR Part 1. 

2. In § 171.1. paragraph (a)(3)(iv) is 
added to read as follows; 

5 17Lt Purpose and scope. 

(a) • • • 

(3) • * • 

(iv) Marine pollutants. 

• • » • • 

2a. Section 171.4 is added to read as 
follows: 

§171.4 Marins pottutsfits. 

(a) Except as provided in paragraph 
(c) of this section, no person may offer 
for transportation or transport a marine 
pollutant, as defined in § 171.8. In 
intrastate or interstate co m meTce except 
in accordance with the requirements of 
this subchapter. 

(b) The requirements of this 
subchapter for the transportation of 
marine poHufants arc based on the 
provisions of Annex III of the 1973 
International Convention for Prevention 
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of Pollution from Ships, as modified by 
the Protocol of 1978 (MARPOL 73/78). 

(c) Exceptions. Except when 
transported aboard vessel, the 
requirements of this subchapter specific 
to marine pollutants do not apply to 
non-bulk packagings transported by 
motor vehicles, rail cars or aircraft. 

(d) Transitional provisions. The 
requirements of this subchapter specific 
to marine pollutants are effective 
October 1,1993, except that packagings 
may conform to the transitional 
provisions of § 171.14(b)(5) of this part. 

§171.8 (Amended) 

3. In § 171.8. the definition of 
"Hazardous substance** is amended by 
removing the words **the appendix** and 
replacing them with the phrase 
"Appendix A** in paragraphs (1). (2). and 
(3Hi). 

4. In § 171.8, the definition of 
"hazardous material** is revised and the 
definition of **majine pollutant*' is added 
in appropriate alphabetical order to read 
as follows: 

§171.8 Definitions and abbreviations. 

• ♦ ♦ t • 

Hazardous material means a 
substance or material, which has been 
determined by the Secretary of 
Transportation to be capable of posing 
an unreasonable risk to health, safety, 
and property when transported in 
commerce, and which has been so 
designated. The term includes 
hazardous substances, hazardous 
wastes, marine pollutants, and elevated 
ti mperature materials as defined in this 
section, materials designated as 
hazardous under the provisions of 
§§ 172.101 and 17^102 of this 
subchapter, and materials that meet the 
defining criteria for hazard classes and 
divisions in part 173 of this subchapter. 

* • • « * 

Marine pollutant, means a hazardous 
ntalerial which is listed in appendix B to 
§ 172.101 of this subchapter and. when 
in a solution or mixture of one or more 
marine pollutants, is packaged in a 
concentration which equals or exceeds: 

(1) Ten percent by weight of the 
solution or mixture for materials listed 
in the appendix; or 

(2) One percent by weight of the 
solution or mixture for materials that are 
identified as severe marine pollutants in 
ihe appendix. 

• • . . . 

5. In § 171.11. paragraph (d)(13) is 
3dded to read as follows: 

J 171.11 of ICAO Technical 
i^«tructlona. 


(13) Transportation of marine 
pollutants, as dehned in § 171.8 of this 
subchapter, in bulk packagings must 
conform to the requirements of 
§§ 172.203(1) and 172322 of this 
subchapter. 

6. In § 171.12a, paragraph (b)(15) is 
added to read as follows: 

§ 171.12a Canadian ahtpments and 
packagings. 

* « • * • 

(b) • • • 

(15) Transportation of marine 
pollutants, as defined in § 171.6 of this 
subchapter, must conform to the 
requirements of §§ 172.203(1) and 
172.322 of this subchapter. 

8a. In § 171.15, paragraph (a)(4) is 
redesignated as paragraph (a)(5) and a 
new paragraph (a)(4) is added to read as 
follows: 

§ 171.15 Immediate notice of certain 
hazardous materials Incidents. 

(a) • • • 

(4) There has been a release of a 
marine pollutant in a quantity exceeding 
450 L (119 gallons) for liquids or 400 kg 
(682 pounds) for solids; or 


PART 172—HAZARDOUS MATERIALS 
TABLE AND HAZARDOUS MATERIALS 
COMMUNICATIONS REQUIREMENTS 
AND EMERGENCY RESPONSE 
INFORMATION REQUIREMENTS 

7. The authority citation for part 172 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803, 1804,1805. 
and 1808; 49 CFR part 1, unless otherwise 
noted. 

§172.101 (AmerKled] 

8. In the § 172.101 Table, the following 
changes are made: 

a. The entry "Marine pollutants, liquid 
or solid, n. 0 . 8 ., see Environmentally 
hazardous substances, liquid or solid 
n.o.s.** is added to Column 2 in 
appropriate alphabetical order, and 

b. For the entries ‘‘Environmentally 
hazardous substances, liquid, n.o.s." and 
"Environmentally hazardous 
substances, solid, n.o.s.", special 
provision "N50** is added to column 7, 

Appendix A to f 172.101—List of 
Hazardous Substances and Reportable 
Quantities 

9. The appendix to § 171.101 is 
redesignated as Appendix A to 

§ 171.101, and the title is revised to read 
as set forth above. 

Appendix B to § 172.101 (Added) 

10. A new appendix B to § 172.101 is 
added to read as follows; 


Appendix B to § 172.101—Ust of Marine 
PoHiftants 

1. This appendix lists potential marine 
pollutants as defined in § 1713 of this 
subchopter. 

2. If a marine pollutant meets the definition 
of any hazard class or division as defined in 
this subchapter, other than Class 9. the class 
of the material must be determined in 
accordance with § 1733a of this subchapter. 

3. This appendix contains two columns. 

The first column, entitled “S.M.P." (for severe 
marine pollutants), identifies whether a 
material is a severe marine pollutant. If the 
letters "PP** appear in this column for a 
material the material is a severe marine 
pollutant, otherwise it is not. The second 
column, entitled "Marine Pollutant", lists the 
marine pollutants. 


Appendix B to § 172.161 List of Marine 
Pollutants 

SM.P. 

Marmo Pollutant 

(1) 

(2) 

Acetone cyanohydrin, stab^ 
lized 

Acetylene dIbromide 

Acetylene tetrabromkie 
Acetylene tetracMoode 
Acraldehyde. inhibited 

Acrolein, inhibited 

Acrylic aldehyde, inhibrted 
Alcohol C-12 • C-15 poty(1-3) 
eihoxylate 

Alcohol C*13 - 015 poly(1*6) 
ethoxytate 

Alcohol 06 • 017 

. . 

----- 

.-.. 


(secondaryipotyf3-6) ethox- 
ylate 

Aldicarb 


Aldrm 


AlkytpherK)t8. hquid. n o s. (/n- 
ckjUmg CZ’CS homo- 

toffues) 

Alkytpher>Qis, solid, n o s. (irh 
ckxiing C2'€9 honxh 

foguGS) 

Aflyf bromide 
ortho* Amtnoanisoie 



— --- 

Ammocarb 

Ammonium arsenate 
Ammonium dmUro-o-cresoiale 
Amyt mercaptans 
Oilho-Afsaidinos 




Arsenates, liquid, n.o.s. 
Arsenates, s^. n.o s 

Arsenic bromida 

Afsemc chionde 

ArscKucal pesticides liquid. 

toxic, flammable, no t. 
Azenphos-methyl 
Azsiphos*elhyl 

Barium compourxls, tolubla. 


pp.... 

pp.... 


n.o.s. 

Barium cyanide 


Bendiocarb 


Benqumox 

Benzyl ohkxocarbonaie 



Benzyl chlorolormate 

pp_ 

Bmapacryl 

Biphenyl phenyl ether and d^' 


pp...... 

phenyl oxide, mutures 
Broddacxxim 


Bromine cyamde 

BromoaSylene 

.... 

ortho-Bromobenzyl cyanide 
Bromocyane 

Bromoform 

. 
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SM.P. 


(1) 

pp .. 


pp. 


pp^.. 


pp. 


pp. 

pp. 


pp. 

pp. 


pp. 

pp 


pp. 


Manne Potkitanf 


( 2 ) 

Bromophoa-othyi 

3>8romopropeoe 

Bfomoxyr^ 

2*6iJteoal. InNbited 
Butyl benzenes 
Butyl benzyl phthalate 
Butytphenols, liquid 
Butyipbenols. solid 
paratertiary-butyltoluene 
Cadmium compounds 
Cadmium sulpt^ 

Calcium arsenate 
Calctum arsenate and calci¬ 
um arsemte. mixtures, solid 
Caldum cyanide 
Calaum naphihenate 
Camphechior 
Carb^ 

Carbofuran 
Carbon bisulphide 
Carbon tetrabromide 
Carbon tetrachlonde 
Carbopher>othion 
Carlap hydrochlonde 
Chkxdane 
Chlor1envlr>phos 
Chlorinated parattms (C-10 • 
C-13) 

Chkxine 

Chlonne cyanide, inhibited 

Chlormephos 

4-Chlofo-2-nitrotoluene 

Chlofo-ortho-nitrotoiuene 

2-ChlofO-S- 

trlfluofomethylnitrobeftzene 
para-Chkxobenzyl cMoride. 

liquid or SOM 
Chkxobenzylchlorides 
Chlorodinitrobenzenes 
1-Chloroheptaf>e 
l-Chlorohexane 
CNoronitroanihnes 
Chlorortitrotoluenes Ikfukt 
Chloronitrotoluenes. saiid 
1-Chlorooctane 
Chlofophenates. liquid 
ChHxophenates. solid 
Chlorophenols^ liquid 
Chlorophenols. sobd 
Chtoropheryyttrichlorosilane 
alpha-Chloropropyleoe 


SMP. 


( 1 ) 


PP. 

PP. 


PP. 


PP. 

PP., 


PP. 


1- Chloropropylene 

2- Chloropropylene 
Chkxotoiuenes 
Chlorpyriphos 
Chkxihiophos 
Chromyl chlonde 
Coal tar 

Coal tar ruiphtha 
CoccuHiS 

Copper acetoarserxte 
Copper arsenHe 
Copper chionde 
Copper cyanide 
Coumachlor 
Coumaphos 
Creosote (coal tar) 

Creosote (wood tar) 

Cresds (p-. m-. p.) 

Cresyt diphertyl phosphate 
Cresylic a<x! 

Cces^ acid sodium salt 
Crotonaklehyde. irthlbited 
Cfotonic akJehydo 
Crotoxyphos 
Cumene 
Cupnc arseofte 
Cuixic chionde 
Cupnc cyanide 

Cupnethyienediamwie adution 
Cuprous chkyxle 


PP. 

i^Z 


Marine Pottutant 


I 


PP 


( 2 ) 

Cyar>K)e mixtures 
Cyamde solutions 
Cyarxdes. irxxganic, rto.s. 
Cyarx)gen bromide 
Cyanogen chloride, inhibited 
C^anophos 
Cyhexatin 
Cypermethrin 

2.4- 0 
DOT 

Decyl acrylate 

DEF 

Di-altate 

Di-n-8uty1 phthaiate 

Diairios 

Otazinon 

1.2'Oibromethene 

1.2- Oibromoethane 
Oichlofenthion 
Ochloroanilir>es 
o-Oichloroberuer>e 
p-Oichk>rDbenzer>e 

1 .S-Oichloroberuene 

1.2- Ochk>f obenzene 

1.4- Ochlorobenzene 
Ochkxoberuene (meta; 

ortho: para) 

2.2- Oichlorodiethyi ether 
Dichkxoether 
Dichloroethyl ether 
Dichtoroethyl oxide 
1.1-Dichloroethyier>e. inhibited 
1,6-Oichlorohexar>e 
Dichiorophenols. liquid 
Dichlorophenols, solid 

2.4- 0»chlorophenoxyacetH: 
acid (see also 2.40) 

2.4- Oichlorophenoxyacetic 
acid diethanolamtne salt 

2.4- Oichlofophenoxy8cebc 
add dimethylamir)e salt 

2.4- Ochlorophenoxyacetic 
add thisopropyiamine salt 

Dichiorophenyttrichlorosilar>e 

Oichlorvos 

Oicrotophos 

Oieldnn 

Oiteopropyibenzenes 
Oimethoate 
Oimethylarsmic acid 
Dimothylphenols. liquid or 
solid 

Ointtro-o-cresoi. sofk/ 
Dinitro-o-cresol, sofution 
Oinitrochlorobenzef>es, liquid 
or solid 

Oimtrophenol. dry or wetted 
with less than 15 per cent 
water, by mass 
Omitrophe^ solutions 
Dinitrophenol. wetted ¥wth not 
less than 15 per cent 
water, by mass 
Oinitrophenolates alkali 
metalx dry or wetted nwth 
less than 15 per cent 
water, by mass 
Oinitrophenolates, wetted 
wtth not less than 15 per 
cent water, by mass 
Dinobuton 
Oirx)8eb 
Oioxacarb 
Oioxathion 
Oiphacirvone 
Oiphenyl 
Oiphenyi ether 
Otphen^ oxide 

Diphenyl oxide and biphertyl 
phenyl ether mixtures 
0»phefrylamtr>e chloroarsir>e 


SMP. 


/ 

PP,. 


0 ) 


PP.....__ 


PP. 

PP. 

PP. 

PP. 


PP. 

PP. 

PP. 

PP. 


Marine Pollutant 


PP. 

^Z, 

i^Z, 

^Z. 


pp. 


( 2 ) 

Diphenyfchloroarsine. soW or 
liquid 
OisuHoton 
DNCX: 

DNOC (pesticide) 
Oodecyipherx)! 

Orazoxolon 

Edifenphos 

Endosuifan 

Endnn 

EPN 

Ethion 

Ethoprophos 
Ethyl acrylate, inhibited 
Ethyl chl^thioformate 
Ethyl fluid 
5-£thyl-2-picoline 
Ethyl propenoaie. Inhibited 
2-E th^-3-propylacroletn 
Ethyl tetraphosphate 
E thyldichloroarsine 
Ethylene chionde 
Eth^ene dibromide and 
methyl bromide mbetues. 
hquid 

Ethane dichlorxie 
2'Ethylhexenal 
Ethylidene dichionde 
Fenammphos 
Femtrothion 
Fenpropathnn 
Fensulfothion 
Fenthion 
Fentin acetate 
Fenlin hydroxide 
Ferric arsenate 
4 Ferric arsenite 
Ferrous arsenate 
Fonofos 
Formetanate 
gamma-BHC 
Gasoline, leaded 
Heptachkx 
Heptenophos 
normal-Heptyl chionde 
Hexachtorobutadiene 
1,3-Hexachlorobutad»en6 
Hexaelhyl letraphospna?#? 

kqwd 

Hexaethyl tetraphosphate 

solid 

normai'Hexyl chionde 
Hydrocyanic add. anhydrous, 
stabilized 

Hydrocyanic add. anhydrous, 
stabilized, absorbed in t 
porous inert maienal 
Hydrocyanic add. aqueous 
solutions not more than 
20% hydrocyanic aod 
Hydrogen cyanide, anhy¬ 
drous. stabilized 
Hydrogen cyanide, anhy¬ 
drous. stabilized, absorbed 
in a porous mart matenai 
Hydroxydimethylbenzeno s 

bquid or solid 
loxynil 

Isoamyl mercaptan 
Isodecyl acrylate 
Isodecyl diphenyl phosphate 
Isofenphos 
Isooct^ mtrate 
isoprocarb 
isopropenyl chloride 
Isopropenylbenzene 
Isopropyl chloride 
Isopro^benzene 
Isoxattxon 
Lead acetate 
j Lead arsenates 











































































































































Federal Register / VoL 57, No. 215 / Thursday. November 5, 1992 / Rules and Regulations 52937 


S.M.P. 


( 1 ) 


pp,..^ 


pp_..._ 

pp_ 


pp.. 

pp. 


MarinG PoUutanl 


( 2 ) 

Lead arsenites 

Lead compouixis. soluble. 

n.0.8. 

Lead cyanide 
Lead nitrate 

Lead perchlorate, solid or so¬ 
lution 

Lead tetraethyl 
Lead tetramethyt 
Lindane 
London Purple 
Magnesium arsenate 
Malathion 

Maneb or Maneb prepara¬ 
tions «wth not less than 
60% maneb 

Maneb or Maneb prepara¬ 
tions with not toss than 60 
paf cant maneb 
Maneb stabtkzed or Maneb 
preparations. stabdized 
against seff-heating 
Manganese ethylene-1^-bis 
dithiocarbemate 
Manganese ethylene-1.2-bis- 
dithiocarbamate. stabitizad 
against self-heating 
Mephosfolan 
Mercaplodimethur 


Mercuric acetate 


Mercuric ammonium chionde 


Mercuric arsenate 
Mercuric benzoate 
Mercuric bisulphete 
Mercuric bromide 
Mercuric chloride 
Mercuric cyanide 
Mercuric ghiconele 
Mercuric iodide 
Mercuric niirale 
Mercuric oleate 
Mercuric oxide 

Mercuric oxycyenide. desert 
toed 

Mercuric potassium cyanide 
Mercuric Sulphaile 
Mercuric sulphide 
Mercuric thiocyanate 
Mercurol 

Mercurous acetate 
Mercurous bisuphate 
Mercurous bromide 
Mercurous chloride 
Mercurous nitrate 
Mercurous salicytate 


Mercurous suipl^ie 
Mercury acetates 


S.M.P. 



PP_ 

PP. 

PP. 

PP._ 

PP_ 

PP... 

PP. 

PP._ 

PP.. 


PP., 


Mercury 

ammonk 

jm chloride 


Mercury 

based 

pesticides. 

—, 

liquid. 

flammable, toxic. 

PP... 

aas. 



1 PP... 

Mercury 

based 

pesticides. 1 

PP.- 

Kquid. 

toxic. 

flammabiQ. 


n.o.s. 




Mercury 

based 

pesticides. 



Uqmd. toxic, 11.0.S. 

Mercury based pesticides. 

solid, toxic. n.o.$. 

Mercury benzoate 
Mercury bichloride 
Mercury bisuiphates 
Mercury bromides 
Mercury compounds, liquid. 


n.o.s. 

Mercury 
n.o.s. 

Mercury 
n.o.s. 

Mercury cyanide 
Mercury gkconate 


compounds, solid, 
compounds, solid. 


PP. 
PP.. 
PP.. 
PP- 


Marine Poftutant 


( 2 ) 

Mercury (1) (mercurous) com¬ 
pounds (pesticides) 

Mercury (II) (mercuric) com¬ 
pounds (peelicidee) 

Mercury iodide 
Mercury iodide, aotuhon 
Merc u ry nudeete 
Mercury oleate 
Mercury oxide 

Mercury oxycyanide. desensi¬ 
tized 

Mercury potassium cyanide 
Mercury potassium iodide 
Mercury salicylale 
Mercury sulfates 
Mercury thiocyanate 
Metaarsenic add 
Metam-sodium 
Methamidophos 
Methanethid 
Methidathion 
Methomyl 

ortho-Methoxyanilme 
Methyl bromide and ethylene 
dibromIde mixtures, liquid 
1 •Methyl-4-ethytbenzene 
2-Methyi-S-ethylpyndine 
Methyl mercaf:^ 

2- Methyl-2-ph(9nylpropana 

3- Meth^ pyridine 
Methyl salicytate 
3-Methy(acrolelne. inhibited 
Methylchiorobenzenes 
Me th yichtoroform 
Methylene bromide 
Methane dibromide 
Melhy(naphthalenes, liquid 
Metfiyinaphthalenes. solid 
M ethytnilrophenola 

alpha-Methylstyrene 
Methylstyrenes, mhibiled 
Methyttrithion 

Methylvinytbenzenes. inhibit¬ 
ed 

M evi n phos 

Mexacarbate 

Mirex 

Monocfotophos 
Motor fuel anti-knodi mix¬ 
tures 

Motor fuel anti-knock mix¬ 
tures or compounds 
Nabam 
Naled 

Maphfha. coal tar 
Naphthalene, crude or refined 
Naphthalene, molten 
Naphtherxc adds, liquid 
Naphthenic aods. soM 
Nickel carbonyl 
Nickel cyanide 
Nickel tetracarbonyl 
Nitrates, inorganic, n.o.s. 
Nitrites, inorganic, n.o.s. 
3-Nilro-4- 

chloroberuotrifkioride 

Nitrobenzotnftuondes 

Nitrocresds 

NUroxytenes. (o-; m-; p-) 
Nonylphend 

Ogariottn compounds, liquid. 
n.o.s. 

Organotin compounds (pesti¬ 
cides) 

Organobn compounds, solid, 
n.as. 

Organotin pe s ticides, liquid, 
flammable, toxic, ao.s., 
hash point fess than 23&ag 
C 


S.M.P. 


PP- 

PP- 

PP.. 


( 1 ) 


PP.. 

PP.. 

PP- 

PP.. 


PP.. 

PP- 


PP- 

PP- 

PP.. 

PP- 


PP- 

PP- 

PP.. 


PP. 


PP.... 

PP-.. 

PP.... 

PP 

PP.... 

pp.... 

pp.... 


pp_ 


pp- 

pp- 

pp. 


Marine Pollutant 


( 2 ) 

Organotin pesticides, kqmd. 

toxic, flammable, rvo.s. 
Organotin pesticides, liquid, 
toxic, aas. 

Organotin pesticides, solid. 

toxic, n.o.s. 

Ohhoarsenic add 

Osmium tetroxide 

Oxamyl 

Oxydi^oton 

Parsoxon 

Parathion 

Parathion-methyl 

PCBe*** 

Pentachloroethane 

PentachloropherK)l 

Perflachlorophend 


Pentaneihids 
Percdoroethylene 
Percdoromethylmercaf'tan 
Petrd. leaded 
Phenarsazine chloride 
Phenthoale 

1- Phenylbutane 

2- Phenytbutane 
Pheny1ethyier>e. inhibKed 
Phenylmercunc acetate 
Phenylmercunc compounds. 

nos. 

Phenylmercuric hydroxide 

Phervylmercunc nitrate 

2-Phenytpropene 

Phorate 

Phosalone 

Phoemet 

Phosphamidon 

Phosphorus, white or yellow 
dry or urxfer water or in 
soiution 

Phosphorus white, or y e llow, 
molten 

PIndone {and sails oO 

alpha-Pinene 

Pirimicaib 

Pfrimiphos^e(hy( 

Potychlonnaled biphenyls 

Polyhelogenated biphenyls. 

kquid or Terphenyls liquid 
Polyhdogeneled biphen^ 
solid or Terphenyls. solid 
Potassium cuprocyanide 
Po ta s siu m cyanide 
Potassium cyanocuprale I 
Potassium cyanomercurate 
Potassium dihydrogen arse¬ 
nate 

Potassium mercuric kKtide 

Promecarb 

Propaphos 

Propenal. inhibited 

Propenyl chloride (ds-; trans ) 

Pfopoxur 

Propylene dichloride 
Propylidene dichloode 
Profhoete 

Prussic acid, a nhydrous, sta¬ 
bilized 

Prussic add. anhydrous, sta¬ 
bilized. absorbed in a 
porous inert matenel 
Pymophos 
Oiinalphos 
Rotenone 
Selilhion 
Sitver arsemte 
Silver cyamd# 

SiNer odhoarsenite 
Sodium copper cyanide, solid 
Sodhum copper cyanide sdu- 









































































































































































52938 Federal Register / Vol. 57. No. 215 / Thursday, November 5. 1992 / Rules and Regulations 


S.MP 


Manne PoMutani 


(1) 

PP_ 

PP_ 


PP^... 


PP.. 


PP.. 


PP. 

PP. 


( 2 ) 

Sodkjm cuprocyanide. soltd 
Sodium cuprocyanide. soiu- 
lioo 

Sodium cyanide 
Sodium dinmtH>>cfesolate. 
dry or wetted with /ess than 
15 per cent water, by mass 
Sodium dinititHXtho-creso* 
late, wetted with not /ess 
than 15 per cent water, by 
mass 

Sodium metaarsenite 
Sodium orthoarsenate 
Sodium pentacNorophenate 
Strontium orthoarsemte 
Stiychnine or Strychnine salts 
Styrene morx>mer. Inhibited 
Sulfotep 
Sutprophos 

SynvOichtoroethyl ether 

Temephos 

TEPP 

Terbufos 

1.1,2^Tetrabromoethane 
Tetrabromomethar>e 
Tetrachtofoetharw 
t. 1.2.2*Tetrachloroethyler>e 
T etrachkxomethane 
Tetrachloropheool 
Tetraethyl dithiopyrophos* 
phate 

Tetraethyl lead, liquid 
TetramethyNead 
Thallium chlorate 
Thallium compourxis. n.o.s 
Thalkim compounds (pesti- 
ctdes) 

Thallium compounds (pestn 
cides) 

Thallium mtrate 
Thallium sulfate 
Thallous chkKate 
Ttsocctfbonyl tetrachlonde 
Tnaryl pho^ates. isopropy* 
lated 

Tnaryl phosphates, n.o.s. 
Tnazophos 
Tribromomethane 
Tnbutyttm compounds 
Tnchlofton 

Tnchlorobenzenes. liquid 
Trichlorobutene 


PP... 


PP 


PP 


Tnchlorobutylene 
Tnchloromethaoe sulphuryl 
chlonde 

Tnchloromethyl sutphochkK' 
ide 

Tnchloronat 

Tncresyl phosphate (less 

than 1% ortho-isomer) 
Tncresyl phosphate (not less 
than 1 % ortho-isomer) 
Tncresyl phosphate with 

more than 3 per cent ortho 
isomer 

Tnethylbertzene 
Tnmethylene dichloride 
Tnphenyltin compounds 
Tntolyl phosphate (less than 
1% ortho-isomer) 

Tntolyt phosphate (not less 
than 1% orttXHSomer) 
Tnxylenyl phosphate 
Turpentine 
Turpentine substitute 
Vinylberuene. inhibited 
Vmylidene chloride, inhibited 
Vin^oluenes. inhibited mtxed 
isomers 

Warfann (and salts of) 

White arsenic 


SMP. 

Marine PoHutanl 

0) 

PP_ 

PP _ .. _ 

(2) 

White phosphorus, dry 

While phosphorus, molten 
White phosphorus, wet 

Whrte spirit, low (15-20%) ar¬ 
omatic 

Xylenols 

Yellow phosphorus, dry 

Yellow phosphorus, molten 
Yellow phosphorus, we! 

Ztr>c txomide 

PP........ 

PP___ 

PP....... 

PP... 



Zmc cyamde 



11. In § 172.102. paragraph (c)(5). 
special provision “N50*’ is added in 
appropriate alpha-numerical order 

S 172.102 Special provitk>ns. 

• * • • • 

(c) • • • 

(5) • • • 

N50 A Class 9 material that meets the 
definition of a marine pollutant, but 
does not meet the definition of a 
hazardous substance or a hazardous 
waste or the definition in § 173.140(a) 
of this subchapter, is excepted from 
the labeling requirements of this part. 


§ 172.200 (Amended] 

12 . In § 172.200. in the introductory 
text of paragraph (b), the phrase 
^‘hazardous waste or a hazardous 
substance,*' is removed and replaced 
with the phrase "hazardous substance, 
hazardous waste or marine pollutant.". 

§ 172.202 (Amended] 

13. In § 172.202. paragraph (d) is 
amended by removing the phrase "may 
be used." and replacing it with the 
phrase "and/or the percentage of the 
technical constituent may also be used." 

§ 172.203 (Amended] 

14. In § 172.203. paragraph (c)(l)(i) is 
amended by removing the words "the 
appendix" and replacing them with the 
phrase "Appendix A", 

15. In § 172.203. paragraph (1) is added 
to read as follows: 

§ 172.203 Additional description 
requirements. 

• • • • • 

(1) Marine pollutants, (1) If the proper 
shipping name for a material which is a 
marine pollutant does not identify by 
name the component which makes the 
material a marine pollutant, the name of 
that component must appear in 
parentheses in association with the 
basic description. Where two or more 
components which make a material a 
I marine pollutant are present, the names 
I of at least two of the components most 
I predominantly contributing to the 
marine pollutant designation must 


appear in parentheses in association 
with the basic description. 

(2) The words "Marine Pollutant" 
shall be entered in association with the 
basic description for a material which is 
a marine pollutant. 

* * • • * 

16. Section 172.322 is added to read as 
follows: 

§ 172.322 lyiarine pofiutanU. 

(a) For vessel transportation of each 
non-bulk packaging that contains a 
marine pollutant— 

(1) If the proper shipping name for a 
material which is a marine pollutant 
does not identify by name the 
component which makes the material a 
marine pollutant, the name of that 
component must be marked on the 
package in parentheses in association 
with the marked proper shipping name. 
Where two or more components which 
make a material a marine pollutant are 
present, the names of at least two of the 
components most predominantly 
contributing to the marine pollutant 
designation must appear in parentheses 
in association with the marked proper 
shipping name; and 

(2) The MARINE POLLUTANT mark 
shall be placed in association with the 
hazard warning labels required by 
Subpart E of this Part or. in the absence 
of any labels, in association with the 
marked proper shipping name. 

(b) A bulk packaging that contains a 
marine pollutant must be marked on 
each end and each side with the 
MARINE POLLUTANT mark and must 
be visible from the direction it faces. 
This mark may be displayed in black 
lettering on a white square-on-point 
configuration having the same outside 
dimensions as a placard. 

(c) A transport vehicle or freight 
container that contains a package 
subject to the marking requirements of 
paragraph (a) or (b) of this section must 
be marked with the MARINE 
POLLUTANT mark. The mark must 
appear on each side and each end of the 
transport vehicle or freight container, 
and must be visible from the direction it 
faces. This requirement may be met by 
the marking displayed on a freight 
container or portable tank loaded on a 
motor vehicle or rail car. This mark may 
be displayed in black lettering on a 
white square-on-point configuration 
having the same outside dimensions as 
a placard. 

(d) The MARINE POLLUTANT mark 
is not required— 

(1) On a combination package 
containing a severe marine pollutant 
(see appendix B to § 172.101). in inner 
packagings each of which contains: 
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(1) 0.5 liters (17 ounces) or less net 
capacity for liquids: or 

(ii) 500 grams (17.6 ounces) or less net 
capacity for solids. 

(2) On a combination packaging 
containing a marine pollutant other 
than a severe marine pollutant, in inner 
packagings each of which contains: 


(i) 5 liters (1 gallon) or less net 
capacity for liquids; or 

(ii) 5 kilograms (11 pounds) or less net 
capacity for solids. 

(3) Except for transportation by 
vessel, on a bulk packaging, freight 
container or transport vehicle that bears 


a label or placard specified in Subparts 
E or F of this part. 

(e) MARINE POLLUTANT mark. The 
MARINE POLLUTANT mark must 
conform to the following; 

(1) Except for size, the MARINE 
POLLUTANT mark must appear as 
follows; 



(2) The symbol, letters and border 
must be black and the background 
while, or the symbol, letters, border and 
background must be of contrasting color 
to the surface to which the mark is being 
affixed. For non>bulk packagings of 
marine pollutants, each side of the mark 
must be at least 100 mm (3.9 inches), 
except in the case of packagings which, 
because of their size, can only bear 
smaller marks. For bulk packagings, 
each side of the mark must be at least 
250 mm (9.8 inches). 

§172.324 (Amended! 

^7. In § 172.324, paragraph (a)(1) is 
amended by removing the words **lhe 
appendix'* and replacing them with the 
phrase "Appendix A’*. 


PART 173—SHIPPERS—GENERAL 
REQUIREMENTS FOR SHIPMENTS 
AND PACKAGINGS 

18. The authority citation for part 173 
continues to read as follows: 

Authority: 49 App. U.S.C 1803,1804.1805. 
1806.1807,1808 and 1817; 49 CFR Part I, 
unless otherwise noted. 

19. In § 173.12, the word "and’* is 
removed from the end of paragraph 
(d)(1), in paragraph (d)(2) the ".** is 
removed and replaced with a **; and", 
and paragraph (d)(3) is added to read as 
follows: 

§173.12 Exceptions for shipments of 
waste materials. 

• • * • • 

(d) • • * 

(3) Packagings containing marine 
pollutants must be described as required 
in § 172.203(1) of this subchapter and 


marked as required in § 172.322 of this 
subchapter. 

§173^29 (Amended] 

20 . In § 173.29. paragraph (b)(3) is 
amended by removing the phrase ‘'either 
a hazardous substance or a hazardous 
waste." and replacing it with the phrase 
"a hazardous substance, a hazardous 
waste, or a marine pollutant." 

21 . In § 173.140, paragraph (b) is 
revised to read as follows: 

§ 173.140 Class 9—Oefinitlons. 

• • • • * 

(b) Any material which meets tne 
definition in § 171.8 of this subchapter 
for an elevated temperature material, a 
hazardous substance, a hazardous 
waste, or a marine pollutant. 

§173.150 [Amanded] 

22 . In § 173.150, paragraph (c) is 
amended by removing the phrase 
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^‘hazardous substance or hazardous 
waste** and replacing it with the phrase 
"hazardous substance, a hazardous 
waste, or a marine pollutant**, and 
paragraphs (f)(2). (fl(3) and (f)(4) are 
amended by removing the phrase 
"hazardous substance or a hazardous 
waste*' and replacing it with the phrase 
"hazardous substance, a hazardous 
waste, or a marine pollutant". 

§ 173.151 (Amended] 

23. In § 173.151, paragraph (c) is 
amended by removing the phrase 
"hazardous substance or hazardous 
waste" and replacing it with the phrase 
"hazardous substance, a hazardous 
waste, or a marine pollutant". 

$173,152 (Amended] 

24. In $ 173.152. paragraph (c) is 
amended by removing the phrase 
"hazardous substance or hazardous 
waste" and replacing it with the phrase 
"hazardous substance, a hazardous 
waste, or a marine pollutant**. 

$173,153 (Amended) 

25. In $ 173.153, paragraph (c)(3) is 
amended by removing the phrase 
"hazardous substance or hazardous 
waste" and replacing it with the phrase 
"hazardous substance, a hazardous 
waste, or a marine pollutant**. 

§173.154 (Amended) 

26. In $ 173.154, paragraph (c) is 
amended by removing the phrase 
"hazardous substance or hazardous 
waste" and replacing it with the phrase 
"hazardous substance, a hazardous 
waste, or a marine pollutant" and 
paragraph (d) is amended by removing 
the phrase "hazardous substance or a 
hazardous waste." and replacing it with 


the phrase '‘hazardous substance, a 
hazardous waste, or a marine 
pollutant**. 

$173,155 (Amended] 

27. In i 173.155, paragraph (c) is 
amended by removing the phrase 
"hazardous substance or hazardous 
waste" and replacing it with the phrase 
"hazardous substance, a hazardous 
waste, or a marine pollutant", 

§ 173.421-2 (Amended) 

28. In $ 173.421-2, paragraphs (b)(l)(i) 
and (b)(2)(i) are amended by removing 
the phrase "hazardous waste or 
hazardous substance" and replacing it 
with the phrase "hazardous substance, a 
hazardous waste, or a marine pollutant". 

29. In $ 173.425. paragraph (b)(8) is 
amended by adding the following 
sentence to the end of the existing 
regulatory text: 

$ 173.425 Transport requkaments for low 
specific activity (LSA) radioactive materials. 

• • • • • 

(b)* * • 

(8) * • * For vessel transportation, 
packages that contain a marine 
pollutant must be marked in accordance 
with $ 172.322 of this subchapter. 


PART 174—CARRIAGE BY RAIL 

30. The authority citation for part 174 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803,1804,1808. 
49 CFR 1.53(e), 1.53. app. A to part 1. 

31. In § 174.25, paragraph (b)(5) is 
added to read as follows: 


§ 174.25 Additional Information on way 
bills, switching orders and other bilings. 


(5) For any entry for a material that is 
a marine pollutant, the words "Marine 
Pollutant" must be entered in 
association with the basic description 

« • • * * 

PART 176—CARRIAGE BY VESSEL 

32. The authority citation for part 176 
continues to read as follows: 

Authority: 49 App. U.S.C. 1803.1804,1805. 
1808; 49 CFR Part 1.53, app. A to Part 1. 

33. Section 176.70 is added to read as 
follows: 

§ 176.70 Stowage requirements for marine 
pollutants. 

(a) Marine pollutants must be properly 
stowed and secured to minimize the 
hazards to the marine environment 
without impairing the safety of the ship 
and the persons on board. 

(b) Where stowage is permitted "on 
deck or under deck", under deck 
stowage is preferred except when a 
weather deck provides equivalent 
protection. 

(c) Where stowage "on deck only" is 
required, preference should be given to 
stowage on well-protected decks or to 
stowage inboard in sheltered areas of 
exposed decks. 

Issued in Washington. DC on October 27. 
1992 under authority delegated in 49 CFR part 
1 . 

Douglas B. Ham, 

Acting Administrator, Research and Special 
Programs Administration. 

[FR Doc. 92-26414 Filed 11-2-92; 3:49 pm) 
BtLUMG COC€ 4910-40-11 
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DEPARTMENT OF ENERGY 

Office of Conservation and 
Renewable Energy 

10 CFR Part 420 

(Docket No. CE>RM-91-1201 

State Energy Conservation Program 

agency: Department of Energy. 
action: Final rule. 

SUMMARY: The Department of Energy 
(DOE or Department) is today issuing 
final amendments to the regulations of 
the State Energy Conservation Program 
(SECP) to incorporate modifications to 
its enabling legislation occasioned by 
the passage of the State Energy 
Efficiency Programs Improvement Act of 
1990 (SEEPIA), Public Law 101-440, 
which amended title III, part D of the 
Energy Policy and Conservation Act (the 
Act) {42 U.S.C. 6321 et seg.) The changes 
include: Updating State energy 
efficiency goals: providing for a State 
energy emergency plan; broadening the 
range of permissible elements of State 
Energy Conservation Plans: eliminating 
the Supplemental State Energy 
Conservation Plan: and establishing an 
Energy Technology Commercialization 
Services Program. 

EFFECTIVE DATE: November 5.1992. 

FOR FURTHER INFORMATION CONTACT. 
Sandra S. Monje. State Energy Programs 
Division, Office of Technical and 
Financial Assistance, Department of 
Energy, Mail Stop CE-522. 5E-052. 
Forrestal Building. 1000 Independence 
Avenue SW., Washington. DC 20585. 
(202) 565-^295. 

Neal |. Strauss or Vivian S. Lewis, 
Office of General Counsel. Conserx'ation 
and Regulations. Mail Stop CC-41. 6B- 
256, Forrestal Building, 1000 
Independence Avenue SW.. 

Washington, DC 20585. (202) 586-9507. 
SUPPLEMENTARY INFORMATION: 

I. Introduction. 

II. Amendments to the Slate Energy 

Conservation Program. 

HI. Issues Outside the Scope of this 
Rulemaking. 

IV. Other Matters. 

L Introduction 

The enactment of the Stale Energy 
Efficiency Programs Improvement Act of 
1990 (SEEPIA or statute). Public Law 
101-440, on October 18,1990. requires 
changes to the regulations of the State 
Energy Conservation Program (SECP). 
which are codified at 10 CFR part 420. 

On December 31.1991. the Department 
issued a notice of proposed rulemaking 
.NOPR) and notice of public hearings on 
Ihe State Energy Conservation Program 


(50 FR 67710). The NOPR proposed a 
number of amendments to the program 
regulations, reflecting the program 
changes required by the enactment of 
SEEPIA. The principal provisions of the 
proposal included: Updating State 
energy efficiency goals: providing for a 
Stale energy emergency plan; 
broadening the range of permissible 
elements of State Energy Plans: 
eliminating the Supplemental State 
Energy Conservation Plan: and 
establishing an Energy Technology 
Commercialization Services Program. 

In response to this proposal, the 
Department received nine letters of 
comment and heard testimony from one 
organization at a public hearing held 
February 4.1992. in Washington, DC. A 
public hearing also was held January 29, 
1992, in Dallas. Texas, but no testimony 
was presented. As a result of the 
comments received, a number of 
changes have been made to the 
amendments proposed, and these 
chances are reflected herein. 

It should be noted that this rule 
becomes effective upon publication in 
the Federal Register. The rule, which 
implements statutory changes enacted 
two years ago, has the effect of relieving 
States of previous regulatory restrictiona 
and the States are anxious to begin 
implementation. Further, actual notice of 
today's changes in 10 CFR part 420 and 
of their effective date is being given to 
the State grantee agencies by the 
Department's regional Support Offices. 

11. AmeodmeaU to the State Energy 
Con8er\'ation Program 

Section 420.1 Purpose and Scope 

A number of commenters expressed 
concern about the State requirement for 
a goal of at least a 10 percent increase in 
energy efficiency from calendar year 
1990 to calendar year 2000. One 
commenter complained that the new 
goal unfairly penalizes States; Who 
have made significant energy efficiency 
gains in previous years: expended the 
majority of their oil overcharge funds 
prior to the allowability of expanded 
program measures; whose utilities have 
been unable or unwilling to pursue 
aggressive demand side management 
strategies: who are experiencing a 
"credit crunch" because their banks 
have been hard hit by the recession: and 
whose modest budgets make additional 
appropriations for energy conservation 
measures unlikely. In fact, a number of 
comments expressed concern about the 
adequacy of current appropriation levels 
in achieving such an ambitious energy 
efficiency goal. 

In response, it must be noted that the 
statute is clear and unequivocal in its 


intention that the States establish a goal 
of increasing energy efficiency by 10 
percent by the year 2000. DOETulIy 
supports the new goal but would point 
out to States that it is a goal to strive for 
rather than a standard against which to 
measure compliance. Moreover, the 
provision has not been interpreted to 
necessitate a change in either the 
allocation formula or the way in which 
energy savings data are collected from 
the States. 

With respect to the level of funding 
available for the achievement of the 10 
percent goal, it should be noted that the 
President's fiscal year 1993 budget 
request asks for a substantial increase 
in SECP funding ($20 miyion, up from 
$11.4 million). 

Section 420.2 Definitions 

AH references to "supplemental 
plans" are deleted in conformance with 
SffiPIA's repeal of section 367 of the 
Act. The terms "energy conservation 
measure" and "energy measure" are 
deleted because they are used only in 
reference to "supplemental plans." The 
definitions of "ASHRAE/IES 90.1-1989" 
and "CABO MEC-89" are added. The 
definitions set forth in the NOPR for 
"institution of higher education," "small 
business." "start-up business," "Slate 
economic product." and "commercially 
available" received no comments and 
are retained as proposed. All former 
references to "Operations Office 
Manager" are replaced with "Support 
Office Director." to reflect a recent DOE 
functional realignment. 

Section 420.3 Financial Assistance 

As noted above, all references to 
supplemental plans, which no longer 
exist, are deleted as is that portion of 
the allocation formula (paragraph c) 
which applies only to supplemental 
plans. 

Section 420.4 Annual State 
Applications 

As mandated by SEEPIA. the 
regulation now requires that States give 
assurance that Federal financial 
assistance under SECP will be used to 
supplement and not supplant State and 
local funds devoted to program 
activities. 

Several comments were received 
regarding the requirement that effective 
October 1,1991, a State shall submit to 
DOE. as part of its annual Slate plan, an 
energy emergency plan as a contingency 
against an energy supply disruption. 

One commenter stated that it seemed 
"unnecessary" to require the submission 
of an energy emergency plan "for 
information purposes only" and 
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suggested that the requirement be 
changed to a recommendation instead. 
However, the provision exactly tracks 
the statutory language, which does not 
give DOE the latitude to make a change 
of this nature. Another commenter 
suggested that, after the first plan is 
submitted, only revised or new plans be 
submitted in subsequent years. DOE 
concurs in this recommendation and will 
.iccept a notation in the State plan that 
the energy emergency plan remains the 
same as previously submitted. One 
(ommenter was under the impression 
that developing an energy emergency 
plan was an expense to be borne by the 
State without assistance from DOE. He 
did not realize that development of such 
a plan is a legitimate SECP program 
expense. 

Section 420.6 Minimum Criteria for 
Required Program Measures for Plans 

In the NOPR. DOE proposed to revise 
references in § 420.6 to “ASHRAE 90- 
75'* to reflect the updating of that 
standard by the American Society of 
Heating, Refrigerating, and Air- 
Conditioning Engineers. Incorporated 
(ASHRAE), and to reference the Council 
of American Building Officials (CABO) 
model code that provides design 
requirements for energy improvements 
in new residential buildings. The 
majority of comments received were 
directed at these proposed provisions. 
Numerous objections and obstacles to 
implementing these provisions were 
enumerated by the States. Chief among 
them are: The American National 
Standards Institute's (ANSI) refusal to 
certify ASHRAE 90.1 as a consensus 
standard: perceived inconsistency of the 
standard with respect to lighting: 
difficulty in enforcing the lighting 
standard because it is not well 
understood by its practitioners or 
building code officials: and the opinion 
that in some cases the ASHRAE 
standard may not be as effective as 
some State standards. Objections to the 
CABO standard centered around its 
failure to take into account the need for 
different standards for resistance heated 
residences and fossil fuel or heat pump 
heated residences. In areas with very 
high electricity costs, more stringent 
standards may be desirable. Moreover, 
a number of States have building codes 
inconsistent with the proposed 
standards and have no way of making 
changes in the near term. 

The National Energy Strategy commits 
the Department to helping State and 
local governments strengthen building 
energy-efficiency standards. Many 
States have already adopted, in whole 
or in part. ASHRAE/IES 90.1-1989 for 
commercial and high-rise residential 


buildings. The adoption of these 
standards is projected to result in 
significant energy conservation and 
environmental benefits. For these 
reasons. DOE supports the adoption of 
the referenced standards. However, out 
of respect for the views of States which 
have some reservations about 
immediate or verbatim adoption of 
ASHRAE/IES 90,1-1989. DOE has 
modified the proposed rule with respect 
to the minimum criteria for required 
program measures found in § 420.6, to 
prescribe that State plans adhere, at a 
minimum, to the lighting and thermal 
efficiency provisions of ASHRAE 90-75, 
and that States work toward upgrading 
their required standards so that they are 
no less stringent than ASHRAE/IES 90.1 
and CABO MEC-69. 

Section 420.7 Optional Elements of 
State Energy Conservation Plans 

The commenters were nearly 
unanimous in their approval of the 
expanded list of optional program 
measures. Only one measure, the Energy 
Technology Commercialization Service 
Program, evoked adverse comment. 
While commenters applauded the idea 
of such a program, they felt it was too 
strictly defined to permit the State 
flexibility necessary to craft a viable 
program suited to their particular needs. 
With respect to specific issues, one 
commenter noted that it might not 
always be practical to work through 
university faculty and students. 
However, the provision referenced in 
the comment affects only one aspect of 
the program and is not a general 
requirement. Further, the regulatory 
language for this program strictly tracks 
the statute, and eliminating the 
provision is not within DOE's discretion. 

Section 420.12 Prohibited Expenditures 

Several technical errors were 
contained in this section of the proposal 
and have been corrected here. Section 
420.12(a)(5) was incorrectly revised to 
permit the conduct of research, 
development, and demonstration of non- 
commercially available conservation 
techniques and technologies. Further. 

§ 420.12(c) was inadvertently revised to 
exempt demonstration projects from the 
requirement of § 420.12(a)(5). These 
errors have been corrected. 

In addition, one State asked for the 
removal of the requirement in 
§ 420.12(e)(2) that all loan documents 
ensure repayment and not include 
provisions for loan forgiveness. DOE has 
chosen not to remove this requirement, 
because to do so would in effect provide 
a loan guarantee, which is specifically 
prohibited in S 420.12(e)(6). A second 
State requested removal of the 10-ycar 


payback requirement for loans also 
found in § 420.12(e)(2) to allow for a 
longer payback period. DOE decided not 
to finalize the 10-year limitation in order 
to study further whether an absolute 
limitation by rule is appropriate. 

Instead, the final rule provides for 
repayment of principal and interest 
within a "reasonable" period of time. 
That provision allows for 
determinations of maximum repayment 
time to vary as a function of the facts 
and circumstances of each case. 

III. Issues Outside the Scope of this 
Rulemaking 

One issue raised in the comments falls 
outside the scope of the proposed rule. 
One State wrote to encourage DOE to 
revise the energy savings portion of the 
SECP allocation formula because the 
estimates are "old and no longer 
accurate" and to incorporate into the 
formula the population data reported in 
the 1990 decennial census. DOE did not 
propose changes to the allocation 
formula and cannot accede to the 
request to revise that formula without 
proposing for public comment. With 
respect to the population data used in 
calculating the annual formula shares, 
the program's enabling legislation 
requires the use of the most recent 
population data and no changes to the 
regulations are necessary. 

IV. Other Matters 

A. Review Under Executive Order 12291 

Today's regulatory amendments were 
reviewed under Executive Order 12291. 
DOE has concluded that the rule is not a 
"major rule" because it will not result in: 
(1) An annual effect on the economy of 
$100 million or more: (2) a major 
increase in costs or prices for 
consumers, individual industries, 
Federal. State, or local government 
agencies or geographical regions: or (3) 
significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete in domestic 
export markets. In accordance with the 
requirements of the Executive Order, 
this rule has been reviewed by the 
Office of Management and Budget. 

B. Review Under Executive Order 12612 

Executive Order 12612 requires that 
regulations be reviewed for any 
substantial direct effects on States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power among various 
levels of Government. If there are 
sufficient substantial direct effects, the 
Executive Order requires preparation of 
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a federalism assessment to be used in 
decisions by senior policy-makers in 
promulgating or implementing the 
regulation. 

Today's regulatory amendments will 
not have a substantial direct effect on 
the traditional rights and prerogatives of 
States in relationship to the Federal 
Government. Preparation of a federalism 
assessment is therefore unnecessary. 

C. Review Under Executive Order 12778 

Section 2 of Executive Order 12778 
instructs each agency subject to 
Executive Order 12291 to adhere to 
certain requirements in promulgating 
new regulations and reviewing existing 
regulations. These requirements, set 
forth in sections 2(a) and (b)(2). include 
eliminating drafting errors and needless 
ambiguity, drafting the regulation to 
minimize litigation, providing clear and 
certain legal standards (whether they be 
engineering or performance standards), 
and promoting simplification and 
burden reduction. Agencies are also 
instructed to make every reasonable 
effort to ensure that the regulation: 
specifies clearly any preemptive effect, 
effect on existing Federal law or 
regulation, and retroactive effect; 
describes any administrative 
proceedings to be available prior to 
judicial review and any provisions for 
the exhaustion of such administrative 
proceedings: and defines key terms. 

DOE certifies that today's regulatory 
amendment meets the requirements of 
§§ 2 (a) and (b) of Executive Order 
12778. 

D. Review Under the Regulatory 
Flexibility Act 

These regulations were reviewed 
under the Regulatory Flexibility Act. 
Public Law 96-354, which requires 
preparation of a regulatory flexibility 
analysis for any regulation that will 
have a significant economic impact on a 
substantial number of small entities, i.e.. 
small businesses, small government 
jurisdictions. DOE has concluded that 
the rule will affect most of the State and 
local governments operating State 
energy conservation programs. The 
impact of the amendments in this rule 
will be to provide even greater 
flexibility to State and local 
governments to develop and operate 
their respective programs. Therefore. 
DOE certifies that there will not be a 
significant economic impact on a 
substantial number of small entities, and 
that preparation of a regulatory 
flexibility analysis is not warranted. 


E. Review Under the Paperwork 
Reduction Act 

No new information collection or 
recordkeeping requirements are imposed 
on the public by today's rule. However. 
OMB approval on Energy Savings 
Report, CE-462, has expired, and the 
form has been resubmitted for clearance 
under the Paperwork Reduction Act. 44 
U.S.C. et seq., or implementing 
regulations at 5 CFR part 1320. No 
comments on the information collection 
requirements contained in this rule were 
received. 

F. Review Under the National 
Environmental Policy Act 

DOE has concluded that promulgation 
of these rules would not represent a 
major Federal action having a 
significant impact on the human 
environment under the National 
Environmental Policy Act (42 U.S.C. 

4321, et seq.). Council of Environmental 
Quality guidelines (40 CFR parts 1500- 
1508) and DOE environmental guidelines 
(10 CFR part 1021). Therefore, no 
environmental impact statement has 
been prepared. 

G. Other Federal Agencies 

DOE provided a copy of the NOPR to 
the Administrator of the Environmental 
Protection Agency, pursuant to section 7 
of the Federal Energy Administration 
Act, as amended, 15 U.S.C. 766. The 
Administrator had no comment. 

H. The Catalog of Federal Domestic 
Assistance 

The Catalog of Federal Domestic 
Assistance number for the State Energy 
Conservation Program is 81.041. 

List of Subjects in 10 CFR Part 420 

Energy conservation. Grant 
programs—energy, Reporting and 
recordkeeping requirements. Technical 
assistance. 

For the reasons set forth in the 
preamble. DOE hereby amends Chapter 
11 of title 10. Code of Federal 
Regulations, as set forth below: 

Issued in Washington. DC October 30.1992. 
). Michael Davis. 

Assistant Secretory, Conservation and 
Renewable Energy. 

In 10 CFR. chapter 11. part 420 is 
amended as follows: 

PART 420—STATE ENERGY 
CONSERVATION PROGRAM 

1. The authority citation for part 420 is 
revised to read as follows: 

Authority: Title 111. part D. as amended, of 
the Energy Policy and Conservation Act (42 


U.S.C. 6321 et seq.); Department of Energy 
Organization Act (42 U.S.C. 7101 et seq ). 

2 . Section 420.1 is amended by 
revising paragraph (a) and adding 
paragraph (c) to read as follows: 

§ 420.1 Purpose and scope. 

(a) This part prescribes requirements 
for program measures included in plans 
and guidelines for the development, 
modification, and funding of plans. It is 
the purpose of this part to promote the 
conservation of energy and to reduce 
the rate of growth of energy demand 
through the development and 
implementation of a comprehensive 
State energy conservation program and 
the provision of Federal financial and 
technical assistance to States in support 
of such program. 

• « ft • • 

(c) Each State energy conservation 
plan with respect to which assistance is 
made available under this part on or 
after October 1.1991, shall contain a 
goal, consisting of an improvement of 10 
percent or more in the efficiency of use 
of energy in the State concerned in the 
calendar year 2000. as compared to the 
calendar year 1990, and may contain 
interim goals. 

4. Section 420.2 is amended by: 

(a) removing the definitions for 
"Energy conservation measure," 
"Energy measure," "Operations Office 
Manager." and "Supplemental plan"; 
and by 

(b) adding, in alphabetical order, the 
definitions for "ASHRAE/IES 90.1- 
1989." "CABO MEC-89." "Commercially 
available." "Institution of higher 
education." "Small business," "Start-up 
business," "State economic product." 
and "Support Office Director" to read as 
follows: 

§420.2 Definitions. 

•r ft ft ft ft 

ASHRAE/IES 90,1-1989 means the 
building design standard published in 
December 1989 by the American Society 
of Heating, Refrigerating, and Air- 
Conditioning Engineers. Incorporated, 
titled "Energy Efficient Design of New 
Buildings Except Low-Rise Residential 
Buildings." 

ft ft ft ft ft 

CABO MEC-S9 means the model 
building code published in 1989 by the 
Council of American Building Officials, 
titled "CABO Model Energy Code/1989." 

ft ft ft ft ft 

Commercially available means 
available for purchase by the general 
public or target audience in the State. 
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Institution of higher education has the 
same meaning as such term is defined in 
section 1201(a) of the Higher Education 
Act of 1965 (20 U.S.C 1141(a)). 

• • • • • 

Small business means a private firm 
that does not exceed the numerical size 
standard promulgated by the Small 
Business Administration under section 
3 (a) of the Small Business Act (15 U.S.C. 
632) for the Standard Industrial 
Classification (SIC) codes designated by 
the Secretary of Energy. 

Start-up business means a small 
business which has been in existence 
for 5 years or less. 

• • * « • • 

State economic product means State 
gross national product (GNP). 

• * • • • 

Support Office Director means the 
director of a DOE support office with 
rnsponsibility for grant administration or 
any official to whom that function may 
be redelegated. 

• • • • • 

§§ 420A 420.4. 420.5, 420.S, 420.9. and 
420.11 (Amended) 

5. In §§ 420.3. 420.4. 420.5. 420.8. 420.9. 
and 420.11 the words "Operations Office 
Manager*’ are changed to read ‘‘Support 
Office Director" in the following places: 

§ 420.3(a); § 420.4 (a), and (c) (2 times); 

§ 420.5 (a) (3 times), and (b) introductory 
text (2 times); { 420.8; i 420.9 (b) (2 
times), (d) and (f); and { 420.11 
(introductory paragraph). 

0.10 CFR 420.3 is amended by 
removing paragraph (c). redesignating 
paragraphs (d). (e). and (f) as 
paragraphs (c). (d). and (e). and revising 
paragraph (a), and newly redesignated 
paragraphs (c). and (e) to read as 
follows; 

§ 420.3 Financial aaalstanca. 

(a) The Support Office Director shall 
provide finandal assistance to each 
State having an approved annual 
application from funds available for any 
fiscal year to develop, modify, or 
implement a plan. 

• • • • • 

(c) The budget period covered by the 
financial assistance provided to a State 
according to § 420.3(b) will be set by the 
State within parameters established by 
DOE. 

• • • • • 

(e) Subawards which are included in a 
State*8 approved SECP plan are 
authorized under this part. 

7. Section 420.4 is amended by 
revising the introductory text to 
paragraph (b). paragraphs (b)(2)(iv). and 
(b)(3). and by adding paragraphs (b)(5). 
(b)(6). and (b)(7) to read as follows: 


$ 420.4 Annual Stata appllcatlona. 

• • • • • 

(b) With respect to a plan, an 
application shall include, or incorporate 
by reference to a previously submitted 
plan: 

( 2 ) • • • 

(iv) An explanation of how the 
minimum criteria for required program 
measures prescribed in § 420.6 shall be 
satisfied. 

(3) A detailed description or the 
increase of decrease in environmental 
residuals expected from implementation 
of a plan defined insofar as possible 
through the use of information to be 
provided by DOE and an indication of 
how these environmental factors were 
considered in the selection of program 
measures. 

• « • • * 

(5) Each State receiving Federal 
financial assistance pursuant to this 
section shall provide reasonable 
assurance to DOE that it has established 
policies and procedures designed to 
assure that Federal financial assistance 
under this part and under part G of this 
title will be used to supplement and not 
to supplant. State and local funds, and 
to the extent practicable, to increase the 
amount of such funds that otherwise 
would be available, in the absence of 
such Federal financial assistance, for 
those programs set forth in the State 
energy conservation plan approved 
pursuant to this part. 

(6) Effective October 1.1991, to be 
eligible for Federal financial assistance 
pursuant to this section, a State shall 
submit to DOE, as a supplement to its 
energy conservation plan, an energy 
emergency plan for an energy supply 
disruption, as designed by (he State 
consistent with applicable Federal and 
State law. The contingency plan 
provided for by the program shall 
include an implementation strategy or 
strategies (including regional 
coordination) for dealing with energy 
emergencies. The submission of such 
plan.shall be for informational purposes 
only and without any requirement of 
approval by DOE. 

(7) Federal financial assistance made 
available under this part to a State may 
be used to develop an energy emergency 
plan for dealing with energy 
emergencies referred to in paragraph 
(b)(6) of this section. 

• • • • • 

8. Section 420.6 is amended by 
revising paragraphs (a)(3). (d)(3) and 
(d)(4). and by adding paragraph (f). to 
read as follows: 

§ 420.6 Minimum ertteria for required 
program measures for plans. 

• • • • • 


(a) * • • 

(3) For new public buildings, be no 
less stringent than the provisions of 
section 9 of ASHRAE 90-75, and should 
be updated by enactment of. or support 
for the enactment into local codes of 
standards, which, at a minimum, are 
comparable to provisions of ASHRAE/ 
lES 90.1-1989; and 
• • • • • 

(d) — • 

(3) For all new commercial and 
multifamily high-rise buildings, be no 
less stringent than provisions of sections 
4-9 of ASHRAE 90-75, and should be 
updated by enactment of. or support for 
the enactment into local codes of 
standards, which, at a minimum, are 
comparable to provisions of ASHRAE/ 
lES 90.1-1989; and 

(4) For all new single-family and 
multifamily low-rise residential 
buildings, be no less stringent than 
either HUD minimum property 
standards or a standard consistent with 
sections 4-9 of ASHRAE 90-75. and 
should be updated by enactment of. or 
support for the enactment into local 
codes of standards, which, at a 
minimum, are comparable to CABO 
MEC-89; 

• • « • • 

(f) Procedures must exist for ensuring 
effective coordination among various 
local. State, and Federal energy 
conservation programs within the Stale, 
including any program administered 
within the Office of Technical and 
Financial Assistance of Ihe Department 
of Energy and the Low Income Home 
Energy Assistance Program 
administered by the Department of 
Health and Human Services. 

9. Section 420.7 is revised to read as 
follows: 

§ 420.7 Optional alements of State energy 
conservation plar^s. 

(a) Other appropriate measures or 
programs to conserve and to promote 
efficiency in the use of energy may be 
included in the State plan, 'l^ese 
measures or programs may include, but 
are not limited to. the following: 

(1) Programs of public education to 
promote energy conservation: 

(2) Programs to increase 
transportation energy efficiency, 
including programs to accelerate the use 
of alternative transportation fuels for 
State government vehicles, fleet 
vehicles, taxis, mass transit, and 
privately owned vehicles; 

(3) Programs for financing energy 
efficiency and renewable energy capital 
investments, projects, and programs— 

(i) Which may include loan programs 
and performance contracting programs 
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for leveraging of additional public and 
private sector funds and programs 
which allow rebates, grants, or other 
incentives for the purchase and 
installation of eligible energy efficiency 
and renewable energy measures: or 

(ii) In addition to or in lieu of 
programs described in paragraph 

(a)(3)(i) of this section, which may be 
used in connection with public or 
nonprofit buildings owned and operated 
by a State, a political subdivision of a 
State or an agency or instrumentality of 
a State, or an organization exempt from 
taxation under section 501(c)(3) of the 
Internal Revenue Code of 1986: 

(4) Programs for encouraging and for 
carrying out energy audits with respect 
to buildings and industrial facilities 
(including industrial processes) within 
the State; 

(5) Programs to promote the adoption 
of integrated energy plans which 
provide for: 

(i) Periodic evaluation of a State's 
energy needs, available energy 
resources (including greater energy 
efficiency), and energy costs; and 

(ii) Utilization of adequate and 
reliable energy supplies, including 
greater energy efficiency, that meet 
applicable safety, environmental, and 
policy requirements at the lowest cost: 

(6) Programs to promote energy 
efficiency in residential housing, such 
as: 

(i) Programs for development and 
promotion of energy efficiency rating 
systems for newly constructed housing 
and existing housing so that consumers 
can compare the energy efficiency of 
different housing: and 

(ii) Programs for the adoption of 
incentives for builders, utilities, and 
mortgage lenders to build, service, or 
finance energy efficient housing: 

(7) Programs to identify unfair or 
deceptive acts or practices which relate 
to the implementation of energy 
efficiency measures and renewable 
resource energy measures and to 
educate consumers concerning such acts 
or practices: 

(8) Programs to modify patterns of 
energy consumption so as to reduce 
peak demands for energy and improve 
the efficiency of energy supply systems, 
including electricity supply systems: 

(9) Programs to promote energy 
efficiency as an integral component of 
economic development planning 
conducted by State, local, or other 
governmental entities or by energy 
utilities: and 

(10) In accordance with paragraph (b) 
of this section, programs to implement 
the Energy Technology 
Commercialization Services Program. 


(b) This section prescribes 
requirements for establishing State-level 
Energy Technology Commercialization 
Services Programs as an optional 
element of State plans. 

(1) The programs to implement the 
functions of the Energy Technology 
Commercialization Services Program 
shall: 

(1) Aid small and start-up businesses 
in discovering useful and practical 
information relating to manufacturing 
and commercial production techniques 
and costs associated with new energy 
technologies: 

(ii) Encourage the application of such 
information in order to solve energy 
technology product development and 
manufacturing problems: 

(iii) Establish an Energy Technology 
Commercialization Services Program 
affiliated with an existing entity in each 
State: 

(iv) Coordinate engineers and 
manufacturers to aid small and start>up 
businesses in solving specific technical 
problems and improving the cost 
effectiveness of methods for 
manufacturing new energy technologies; 

(v) Assist small and start-up 
businesses in preparing the technical 
portions of proposals seeking financial 
assistance for new energy technology 
commercialization; and 

(vi) Facilitate contract research 
between university faculty and students 
and small start-up businesses, in order 
to improve energy technology product 
development and independent quality 
control testing. 

(2) Each State Energy Technology 
Commercialization Services Program 
shall develop and maintain a data base 
of engineering and scientific experts in 
energy technologies and product 
commercialization interested in 
participating in the service. Such data 
base shall, at a minimum, include 
faculty of institutions of higher 
education, retired manufacturing 
experts, and National Laboratory 
personnel. 

(3) The services provided by the 
Energy Technology Commercialization 
Services Program established under this 
part shall be available to any small or 
start-up business. Such service programs 
shall charge fees which are affordable to 
a party eligible for assistance, which 
shall be determined by examining 
factors, including the following: the 
costs of the services received: the need 
of the recipient for the services: and the 
ability of the recipient to pay for the 
services. 

10. Section 420.11 is amended by 
revising paragraph (a) to read as 
follows; 


$420.11 Reports. 

« • • « • 

(a) A quarterly program performance 
report and a quarterly financial status 
report. The reports shall contain such 
information as the Secretary may 
prescribe in order to monitor effectively 
the implementation of a plan. The 
reports shall be submitted within 30 
days following the end of each calendar 
year quarter. 

• « • • * 

11 . Section 420.12 is amended by 
revising paragraphs (a)(4). (a)(5). (c). 
(e)(1). (e)(2). (e)(4). (e)(5). and (e)(7). 
removing paragraph (e)(6)(iii), and 
redesignating paragraphs (e)(6) (iv) and 
(v). as (e)(6) (iii) and (iv) to read as 
follows: 

$ 420.12 Prohibited expenditures. 

(a) * • • 

(4) To subsidize utility rate 
demonstrations or State tax credits for 
energy conservation or load 
management: 

(5) To conduct, or purchase equipment 
to conduct, research, development or 
demonstration of conservation 
techniques and technologies not 
commercially available. 

• • * • • 

(c) Demonstrations of commercially 
available conservation techniques and 
technologies are permitted, and are not 
subject to the prohibitions of 
$ 420.12(a)(1). or to the limitation on 
equipment purchases of § 420.12(b). 

• « • • • 

(e) • • • 

(1) Such use must be included in the 
State's approved plan and. if funded by 
petroleum violation escrow funds, must 
be consistent with any judicial or 
administrative terms and conditions 
imposed upon State use of such funds: 

(2) A State may use for these purposes 
no more than 33 percent of all funds 
allocated by the State to SECP in a given 
year, regardless of source, except that 
this limitation shall not include regular 
and revolving loan programs funded 
with petroleum violation escrow funds. 
Loan documents shall ensure repayment 
of principal and interest within a 
reasonable period of time, and shall not 
include provisions of loan forgiveness. 

• • • • • 

(4) Funds must be used to supplement 
and no funds may be used to supplant 
energy conservation building retrofits or 
weatherization activities under the 
Weatherization Assistance Program for 
Low-Income Persons, 42 U.S.C. 6861 ei 
seq., or the Institutional Conservation 
Program. 42 U.S.C. 6731 et seq., nor to 
fund operation and maintenance 
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activities in any building which is 
eligible for assistance under the 
Institutional Conservation Program. 

(5) Subject to paragraph (e)(6) of this 
section, a State may use a variety of 
financial incentives to fund purchases 
and installation of materials and 
equipment under this paragraph 
including, but not limited to. regular 
loans, revolving loans, loan buy-downs, 
performance contracting, rebates, and 
grants. 

* * * • • 

(7) A State may use loan repayments, 
including any interest (or fees), only for 
activities which are included in the 
State's approved SECP plan. 

[FR Doc. 92-20903 Filed ll-i-92: 8:45 am| 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 51 

tFRL-4531-«] 

InspectkKi/Malntenance Program 
Requirements 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

summary: This action establishes 
performance standards and other 
requirements for basic and enhanced 
vehicle inspection and maintenance (1/ 
M) programs. Section 182 of the Clean 
Air Act Amendments of 1990 requires 
EPA to review, revise, and republish 
such guidance, taking into consideration 
investigations and audits of 1/M 
programs, as well as the requirements 
set out in the Act for such programs. 
This action will provide more effective 
control of in-use mobile source 
emissions in ozone and CO 
nonattainment areas. 

EFFECTIVE DATES: This rule will take 
effect on November 5,1992. (See section 
XIll in the supplementary 
INFORMATION for a discussion of the 
effective date.) 

The information collection 
requirements in §§ 51.353. 51.365. 51.366 
and 51.371 have not been approved by 
the Office of Management and Budget 
(OMB) and are not effective until OMB 
approves them and a technical 
amendment to this effect is published in 
the Federal Register. 

ADDRESSES: Materials relevant to this 
rulemaking are contained in Docket No. 
A~91-75. The docket is located on the 
first floor at the following address and 
may be inspected from 8:30 a.m. until 
noon and from 1:30 p.m. until 3:30 p.m. 
Monday through Friday. A reasonable 
fee may be charged for copying docket 
material. Environmental Protection 
Agency. The Air Docket, room M-1500 
(!£-131), Waterside Mall. Attention: 
Docket No. A-91-75. 401 M Street SW.. 
Washington. DC 20460. 

FOR FURTHER INFORMATION CONTACr. 
Eugene |. Tierney. Office of Mobile 
Sources. Motor Vehicle Emission 
Laboratory. 2585 Plymouth Road. Ann 
Arbor. Michigan. 48105. (313) 668-^4456. 
SUPPLEMENTARY INFORMATION: 

1. Table of Contents 

I. Table of Contents 

II. Summary of the Final Rule 

III. Authority 

IV. Background of Final Rule 

A. Clean Air Act Amendments of 1990 

B. Guidance Versus Regulation 

V. Discussion of Major Issues 


A. Development of New 1/M Tests 

B. Basic l/M Performance Standard 

C. Enhanced 1/M Performance Standard 

1. Discussion of Standard 

2. Status of Alternative Tests 

3. Other Performance Standard Issues 

D. Inspection Network Types 
E Convenience Issues 

F. Mitigating the Motorist Impact of I/M 
Enhancements 

1. Ping-Pong Effect 

2. Repair Costs and Cost Waivers 

G. Mitigating the Impact of Enhanced I/M 
on Existing Stations 

H. Areas of Applicability 

I. Moderate Ozone Areas 

2. Census-Defined Urbanized Area 
Boundaries 

3. Ozone Transport Regions 

4. Multi-State Areas 

I. Geographic Coverage 
). Administrative Program Requirements 

1. Background 

2. Data Collection and Analysis 

3. Quality Assurance Audits 

4. Funding 

5. Equipment Quality Control 

6. Enforcing Motorist Compliance 

7. Inspector and Station Enforcement 

8. Program Effectiveness Evaluations 
K. State Implementation Plan (SIP) 

Submissions 

L Implementation Deadlines 

VI. Public Participation 

A. Network Type 

B. Alternative Tests 

C. Implementation Deadlines 

D. Improving Repair Effectiveness 
E On-road Testing 

F. Enhanced I/M Performance Standard 

G. Basil 1/M Performance Standard 

VII. Environmentai and Health Benefits 

VIII. Economic Costs and Benefits 

A. impacts on Motorists 

B. Impacts on the Inspection and Repair 
Industry 

IX. Cost-Effectiveness 

X. Relationship to Other In-Use Control 

Strategies 
XL Other Issues 

XU. Administrative Requirements 

A. Administrative Designation 

B. Reporting and Record Keeping 
Requirement 

C. Regulatory Flexibility Act 
Xlll. Rationale for Effective Date 

n. Summary of the Final Rule 

Motor vehicle inspection and 
maintenance (I/M) programs are an 
integral part of the effort to reduce 
mobile source air pollution. Despite 
being subject to the most rigorous 
vehicle pollution control program in the 
world, cars and trucks still create about 
half of the ozone air pollution and 
nearly aU of the carbon monoxide air 
pollution in United States cities, as well 
as toxic contaminants. Of all highway 
vehicles, passenger cars and li^t trucks 
emit most of the vehicle-related carbon 
monoxide and ozone-forming 
hydrocarbons. They also emit 
substantial amounts of nitrogen oxides 


and air toxics. Although we have made 
tremendous progress in reducing 
emissions of these pollutants, total fleet 
mnissions remain high. This is because 
the number of vehicle miles travelled on 
U.S. roads has doubled in the last 20 
years to 2 trillion miles per year, 
offsetting much of the remarkable 
technological progress in vehicle 
emission control over the same two 
decades. Projections indicate that the 
steady growth in vehicle travel is 
continuing. Ongoing efforts to reduce 
emissions from individual vehicles will 
be necessary to achieve our air quality 
goals. 

Under the Clean Air Act as amended 
in 1990 (the Act), the U.S. Environmental 
Protection Agency is pursuing a three 
point strategy for achieving major 
emission reductions from transportation 
sources. The development and 
commercialization of cleaner vehicles 
and cleaner fuels represent the first two 
points. It will be many years however 
before these cleaner cars dominate our 
vehicle fleet and none of these efforts 
will be successful unless we ensure that 
cars in use are properly maintained. The 
focus of today's action is the third point 
in-use control, specifically 1/M 
programs. The concept behind I/M is to 
ensure that cars are properly maintained 
in customer use. 1/M produces emission 
reduction results soon after the program 
is put in place. I/M will also be critical if 
we are to fully realize the benefits of the 
new dean vehicles and clean fuels 
programs scheduled for phase-in over 
the next ten years. 

To put I/M in perspective, it is 
important to understand that today's 
cars are absolutely dependent on 
properly functioning emission controls 
to keep pollution levels low. Minor 
malfunctions in the emission control 
system can increase emissions 
significantly, and the average car on the 
road emits three to four times the new 
car standard. Major malfunctions in the 
emission control system can cause 
emissions to skyrocket As a result. 10 to 
30 percent of cars are causing the 
majority of the vehicle-related pollution 
problem. 

Unfortunately, it is rarely obvious 
which cars fall into this category, as the 
emissions themselves may not be 
noticeable and emission control 
malfunctions do not necessarily affect 
vehicle driveability. 

Effective I/M programs, however, can 
identify these problem cars and assure 
their repair. We project that 
sophisticated I/M programs in the most 
polluted cities around the country would 
cut vehicle emissions by 28 percent, at a 
cost of about $12.50 per vehicle per year. 
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This represents a major step toward the 
Acfs requirement that the most 
seriously polluted cities achieve a 24 
percent overall emissions reduction by 
2000 . 

The Act requires that most polluted 
[cities adopt either “basic*’ or 
I “enhanced** I/M programs, depending 
on the severity of the problem and the 
population of the area. In total, I/M 
programs will be required in 181 areas. 

156 of which do not now have I/M. The 
moderate ozone nonattainment areas, 
plus marginal ozone areas with existing 
I/M programs, fall under the ‘‘basic*' 1/ 

M requirements. Enhanced programs 
wiil 1^ required in serious, severe, and 
extreme ozone nonattainment areas 
with urbanized populations of 200,000 or 
more; CO areas that exceed a 12.7 ppm 
design value with urbanized populations 
of 200.000 or more: and all metropolitan 
statistical areas with a population of 
100.000 or more in the Northeast Ozone 
Transport Region. 

Basic and enhanced 1/M programs 
both achieve their objective by 
identifying vehicles that have high 
emissions as a result of one or more 
malfunctions, and requiring them to be 
repaired. An “enhanced** program 
covers more of the vehicles in operation, 
employs inspection methods which are 
belter at finding high emitting vehicles, 
and has additional features to belter 
assure that all vehicles are tested 
properly and effectively repaired. 

The Act directs EPA to establish a 
minimum performance standard for 
enhanced I/M prpograms. The standard 
must be based on the performance 
achievable by annual inspections in a 
centralized testing operation. However, 
neither the Act's language nor EPA’s 
performance standard requires states to 
implement annual, centralized testing. 
States have flexibility to design their 
own programs if they can show that 
their program is as effective as the 
"moder* program used in the 
performance standard. 

Of course, the more effective the 
pi^ogram, the more credit a slate will get 
towards the 24 percent emission 
foduction requirement discussed above. 
I’urihermore. effective programs help to 
offset growth in vehicle use and allow 
tor new industrial growth. 

bPA and the states have learned a 
great deal about what makes an I/M 
Program effective since the Clean Air 
Act, as amended in 1977. firs! required 
1/M programs for polluted cities. There 
three major keys to an effective 
program: 

• The ability to accurately fail 
problem cars and pass clean cars 
requires improved test equipment and 


procedures, given the advanced state of 
current vehicle design. 

• Comprehensive quality control and 
aggressive enforcement arc essentia! to 
assure that testing is done properly. 

• Skillful diagnostics and capable 
mechanics are important to assure that 
failed cars are fixed properly. 

These three factors are lacking in 
most of today's I/M programs. 
Specifically, the idle and 2500 rpm/idle 
short tests used in current I/M programs 
are not hi^ly effective at identifying 
and reducing infuse emissions from the 
types of vehicles which now and in the 
future will comprise the vehicle fleet 
Second, covert audits by EPA and state 
agencies typically discover improper 
testing 50 percent of the lime in test-and* 
repair stations, indicating that quality 
control is very poor and enforcement is 
lacking. Experience has shown that 
quality control at test-only stations is 
usually much better. Finally, diagnostics 
and mechanics education are often poor 
or nonexistent. 

EPA and state audits as well as 
research at EPA’s Motor Vehicle 
Emission Laboratory have shown that 
the simple idle test used in today's I/M 
programs has serious shortcomings. This 
type of test worked well for pre-1981 
carbureted, non-computerized cars 
because typical enrussion control 
problems involved “rich" air/fuel 
mixtures that affected idle as well as 
cruising emissions. Today’s high-tech 
cars with sensors and computers that 
continuously adjust engine operations 
are more effectively tested with 
procedures that include cycles of 
acceleration and deceleration under 
loaded conditions. Sensor and computer 
operation and emissions must be tested 
during the high-emission acceleration 
and deceleration driving modes to most 
reliably identify high polluting cars. At 
the same time, the visual inspection of 
emission control devices is incoming 
less relevant. This is because tampering 
and misfueling rates have declined 
significantly with the phase-out of 
leaded gasoline and the difficulty of 
tampering with today's high-tech cars. 

Another shortcoming of current I/M 
tests is the inability to detect excessive 
evaporative emissions. Over the last 
several years. EPA has learned that 
vapors which escape from various 
points in the vehicle fuel system present 
a huge source of hydrocarbon emissions, 
generally greater than tailpipe exhaust. 
No existing I/M program is testing for 
these evaporative emissions. 

EPA has developed two new 
functional tests which can determine 
whether vehicle evaporative emission 
control systems arc operating properly: 


• A simple pressure check to find 
leaks in the fuel system (e g., bad gas 
cap or cracked evaporative system 
hose). This test is simple and cheap. 

• A check of the “purge** system that 
removes gasoline vapors stored in the 
charcoal canister and routes them to the 
engine where they can be burned as 
fuel. This lest is done during transient 
testing, that is. while the vehicle is in a 
driving mode. The purge system docs 
not operate during idle. 

With these issues In mind, EPA 
proposed on July 13,1992 (57 FR 31050) 
and is taking final action today to 
establish, as part of the enhanced l/M 
program, a high-tech emissions test for 
today’s high-tech cars. The lest 
simulates actual driving and allows 
accurate measurement of tailpipe 
emissions and evaporative system 
purge. It can also accurately measure 
NO, emissions. This is especially useful 
in states where NO, control is important 
to address the ozone problem. The test 
reliably ideolifies vehicles needing 
repair. 

The high-tech test is so effective that 
biennial test programs yield almost the 
same emission reduction benefits as 
annual programs. In EPA's research, 
doing the test right has proved much 
more important than doing it often. 

The equipment required for high-tech 
testing costs about $140,000 per lane 
(although that estimate may be high), 
versus $15,000 to $40,000 for today's idle 
test equipment. The total test time (i.e., 
the time it takes from when you enter 
the lane until you leave) is also longer. 

10 to 15 minutes versus about five 
minutes for today's test. But this docs 
not have to translate to higher costs for 
drivers. 

EPA estimates that a high-tech test in 
a high-volume system will cost about 
$17 per car. including oversight and 
administration costs. On a biennial 
basis though, the coat drops to about $9 
per year. That is in line with the average 
cost of today's programs and is cheaper 
than many (today's average costs are 
about $18 for decentralized programs 
and about $8 for centralized programs). 
As with today's programs, there is also a 
cost to repair failed vehicles. But good 
diagnostics will make repairs efficient, 
and fuel economy savings of 7 to 13 
percent that result from the repairs will 
largely offset these costs. In addition, 
manufacturer-provided warranties will 
cover the cost of repair for some vehicle 
owners. 

Centralized tests are run by states or 
by a single contractor in an area, while 
decentralized tests are run by small 
businesses in the city. High tech I/M 
testing can be done by independent 
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small businesses. Of course, since the 
testing equipment is more expensive, we 
would expect fewer, higher volume, test- 
only stations. Some such independent, 
high volume, test-only stations are now 
operating in several states (e.g., Texas 
and California). Regardless of whether 
the testing is decentralized or 
centralized, good quality control and 
enforcement are critical for a fair, 
effective program. 

High-tech 1/M is at least three times 
more effective than even the better- 
designed and well-run of today’s I/M 
programs and remains much better even 
if evaporative system pressure checks 
are added to these existing, better 
programs. This high-tech program is so 
effective that it can be performed 
biennially, cutting testing costs and 
consumer time in half, while losing only 
about 3 percentage points of emission 
reductions. 

As mentioned earlier, states with the 
most polluted cities are facing a Clean 
Air Act mandate to reduce overall 
emissions 24 percent by 2000. Effective 
high-tech I/M programs can make an 
enormous contribution toward this goal. 

Not only is high-tech I/M one of the 
most effective air pollution control 
programs we know of, it's also the most 
cost effective. At $500 per ton on a 
biennial basis (excluding convenience 
costs), high-tech I/M is seven times 
more cost effective than more stringent 
new car tailpipe standards and at least 
10 times more cost effective than 
additional controls beyond reasonably 
available control technology (RACT) on 
small and large industrial sources. It is 
cost effective even if no value is given to 
the CO and NO, reductions obtained. 
Biennial testing will effectively cut 
inconvenience costs in half from what 
they are in I/M programs today. If one 
assumes an inconvenience cost of $15 
per motorist (based on 45 minutes of 
total time to drive to the station, get a 
test and drive back, and a value of $20 
per hour) high-tech I/M is still very cost 
effective, at $1,600 per ton. 

To summarize, high-tech I/M provides 
many benefits: 

• 28 percent reduction in vehicle VOC 
emissions plus 30 percent reduction in 
vehicle CO emissions, and 9 percent 
reduction in vehicle NO, emissions. 

• Cost of $500 per ton, ten times less 
than most other options (excluding 
convenience costs). 

• Biennial testing with less hassle and 
lower testing costs for car owners 
(resulting in an annua) cost similar to or 
lower than today’s norm). 

• Fuel savings to help offset repair 
costs. 

• A big step toward the minimum 24% 
overall VOC reduction required for the 


most polluted cities by 2000 and more 
room for industrial and vehicle miles 
travelled growth. 

EPA’s conclusions about the 
effectiveness and cost effectiveness of 
various 1/M options are based on nearly 
15 years of experience with I/M, along 
with ongoing research on a wide variety 
of mobile source emission control 
programs and technologies. 

EPA is taking final action today to 
establish performance standards 
(benchmark or model programs) for 
basic and enhanced I/M programs and 
to establish other requirements related 
to the design and implementation of I/M 
programs. The performance standard for 
basic I/M programs remains the same as 
it has been since initial 1/M policy was 
established in 1978, pursuant to the 1977 
amendments to the Clean Air Act. The 
performance standard for enhanced I/M 
programs is based on high-tech tests for 
new technology vehicles (i.e., those with 
closed-loop control and, especially, fuel- 
injected engines), including a transient 
loaded exhaust short test incorporating 
hydrocarbon (HC), carbon monoxide 
(CO), and oxides of nitrogen (NO,) 
outpoints, an evaporative system 
integrity (pressure) test and an 
evaporative system performance (purge) 
test. Today’s action also details various 
requirements for design and 
implementation of all I/M programs. 
These include improved enforcement, 
quality assurance, quality control, test 
procedures, on-road testing, and other 
aspects of the program. Some of these 
requirements apply to both basic and 
enhanced programs, and some to only 
enhanced programs. Today’s action 
repeals Appendix N. Part 51. Chapter I, 
Title 40 of the Code of Federal 
Regulations, which contained obsolete 
provisions that have not been applied 
by EPA since the 1970s. 

The final rule has a variety of minor 
changes from the proposal based on 
comments received regarding specific 
details of the regulatory text. Several 
major changes have also been made in 
response to public comment. First. EPA 
decided to drop from the rule 
"provisional equivalency’* for test-and- 
repair programs in enhanced 1/M areas. 
Public comment was strongly against 
this option and state governments made 
it clear that they saw no way to achieve 
the performance standard with a test- 
and-repair system. Second, the final rule 
allows six additional months for initial 
implementation of basic and enhanced 
1/M programs, since the proposed 
deadlines would have left insufficient 
time after final action for states to 
develop and implement complying 
programs. The reader is referred to the 
section on Public Participation for a 


further discussion of these issues and 
other major issues raised during the 
public comment period. 

III. Authority 

Authority for the actions taken in this 
notice is granted to EPA by sections 
182(a). 182(b). 182(c), 184(b). 187(a) and 
118 of the Clean Air Act as amended (42 
U.S.C. 7401 et seq). 

IV. Background of Final Rule 

A. Clean Air Act Amendments of 1990 

The Environmental Protection Agency 
(EPA) has had oversight and policy 
development responsibility for I/M 
programs since the passage of the Clean 
Air Act in 1970, which included I/M as 
an option for improving air quality. With 
the passage of the Clean Air Act 
Amendments of 1977, I/M was 
mandated for areas with long term air 
quality problems. EPA first established 
policy for I/M programs in 1978; this 
policy addressed the elements to be 
included in State Implementation Plan 
(SIP) revisions, minimum emission 
reduction requirements, administrative 
requirements, and schedules for 
implementation. Existing policy falls 
short of today’s I/M program needs, 
however, due to the increasing 
sophistication of the vehicle fleet, 
advances in vehicle testing technology, 
and failure of established policy to keep 
pace with growing knowledge about 
actual program design and 
implementation. 

Congress recognized this gap when 
developing the Clean Air Act 
Amendments of 1990, which gives EPA 
and the States some specific directives 
with regard to I/M programs. EPA must 
develop different performance 
standards for "basic** and "enhanced” 1/ 
M programs: enhanced I/M is required 
by the Act in areas with the worst air 
quality problems and in the Northeast 
Ozone Transport Region. The 
performance standard is the minimum 
amount of emission reductions, based 
on a model or benchmark program 
design, which a program must achieve. 

In addition to the performance standard, 
the Act directs EPA to address 
requirements for specific design 
elements and program implementation 
in both basic and enhanced programs. 

Section 182(a)(2)(B) states that, within 
one year of enactment, the 
Administrator shall review, revise, 
update, and republish in the Federal 
Register the guidance for the States for 
motor vehicle inspection and 
maintenance programs required by this 
Act, taking into consideration the 
Administrator’s investigations and 
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audits of such programs. The guidance 
shall, at a minimum, cover the frequency 
of inspections, the types of vehicles to 
be inspected (which shall include leased 
vehicles that are registered in the 
nonattainment area), vehicle 
maintenance by owners and operators, 
audits by the State, the test method and 
measures, including whether centralized 
or decentralized, inspection methods 
and procedures, quality of inspection, 
components covered, assurance that 
vehicles subject to a recall notice from a 
manufacturer have complied with that 
notice, and effective implementation 
and enforcement, including ensuring 
that any retesting of a vehicle after a 
failure shall include proof of corrective 
action and providing for denial of 
vehicle registration in the case of 
tampering or misfueling. The guidance 
which shall be incorporated in the 
applicable State implementation plans 
by the States shall provide the States 
with continued reasonable flexibility to 
fashion effective, reasonable, and fair 
programs for the affected consumer. 

Section 182(c)(3) requires guidance for 
enhanced I/M which includes a 
performance standard achievable by a 
(model or benchmark) program 
combining emission testing, including 
on-road emission testing, with 
inspection to detect tampering with 
emission control devices and misfueling 
for all light-duty vehicles and all light- 
duty trucks subject to standards under 
section 202; and program administration 
features necessary to reasonably assure 
that adequate management resources, 
tools, and practices are in place to attain 
and maintain the performance standard. 

The concept of a perfonnance 
standard provides state flexibility, as 
long as the numerical goal for emission 
reductions is attained. A State may 
choose to vary any of the design 
elements (except those required by the 
Act) of the model program provided the 
overall effectiveness is at least as great 
as the performance standard. 

The Act further specifies that each 
enhanced I/M program shall include, at 
minimum, computerized emission 
tmalyzers. on-road testing devices, 
denial of waivers for warranted vehicles 
or repairs related to tampering, a S450 
expenditure to qualify for waivers for 
emissions-rclated repairs not covered by 
warranty, enforcement through 
registration denial unless an existing 
program with a different mechanism can 
he demonstrated to have greater 
effectiveness, annual inspection unless a 
Stale can demonstrate that less frequent 
testing IS equally effective, centralized 
testing unless the State can demonstrate 
that decentralized testing is equally 


effective, and inspection of the emission 
control diagnostic system. These are 
required design elements of each 
enhanced 1/M program, not merely of 
the model or b^chmark program. In 
addition, each enhanced I/M State must 
biennially submit to EPA a 
comprehensive evaluation of program 
effectiveness including an assessment of 
emission reductions achieved by the 
program. Enhanced I/M must achieve 
minimum reductions in f IC (or volatile 
organic compound (VOC)) emissions 
and in NO, emissions from vehicles in 
the affected ozone nonattainment areas, 
and reduction in CO emissions in the 
affected CO nonattainment areas; the 
programs must be “in effect** two years 
from enactment and must comply in all 
respects with this rule. 

B. Guidance Versus Regulation 

In its relations with States under Title 
I of the Act. EPA conventionally uses 
the term “guidance** to mean 
informational or interpretive policy 
adopted apart from notice and comment 
rulemaking, and lacking a fully binding 
legal effect. Section 182(a)(2)(B)(ii) 
requires EPA to issue **guidance'* for 1/ 

M programs. Section 162(c)(3)(B) 
requires, however, that state enhanced 
1/M programs **comply in ail respects*' 
with EPA’s guidance. Further, “such 
guidance shall include—(i) a 
perfonnance standard.** EPA interprets 
this language as requiring EPA, under 
section 182(c) and the A^inistiative 
Procedures Act, to establish a binding 
performance standard with which States 
must comply when designing and 
implementing I/M programs. This type 
of binding standard can only be imposed 
through notice and comment rulemaking. 
See PPG Industries v. Castle, 659 F.2d 
1239 (D.C. Cir. 1981). holding that EPA 
violated the Administrative Procedures 
Act by requiring continuous sulphur 
dioxide compliance monitoring through 
guidance without first providing public 
notice and opportunity for comment. 
Consequently, EPA is promulgating 
regulations defining the performance 
standard for enhanced I/M programs, 
and all of the characteristics of an 
approvable state enhanced I/M program 
to meet that performance standard. 

As discussed earlier, section 
182(a)(2)(B) similarly requires EPA to 
publish “guidance" addressing 
numerous aspects of basic 1/M 
programs, and also requires states to 
incorporate the guidance into their SIPs. 
One interpretation of this requirement 
would be that EPA could merely publish 
nonbinding guidance on basic I/M 
programs. States could then incorporate 
the guidance into 1/M programs by 
simply addressing the various aspects of 


the program described in EPA's 
guidance. Under this approach, stales 
would not be bound to address such 
aspects in any specific manner. 
Alternatively, EPA could adopt binding 
regulations for basic 1/M programs as 
well. Although this is not required by 
section 182. EPA has the authority under 
that section and section 301 of the Act to 
promulgate regulations as necessary to 
implement the statute. The exi>€rience 
over the last 15 years has shown that 
the lack of federal minimum 
requirements has led to less than fully 
effective I/M programs. This problem is 
discussed in great detail later in this 
preamble. EPA's Inspector General and 
the General Accounting Office have 
both cited the lack of regulations as a 
primary cause for the operating 
problems in existing 1/M programs. 
These problems include ineffective 
testing, poor quality control, inadequate 
quality assurance, and weak 
enforcement. While EPA has been 
diligent about alerting the states to these 
problems when they are found during 
audits of operating 1/M programs, the 
response on the part of these agencie.s 
has been constrained by resources and 
legal authority, and has been inadequate 
to solve the problems, especially in test- 
and-repair networks. EPA believes the 
only way to insure that states will 
implement effective and cost-effective 
programs is to promulgate binding 
regulations. 

V. Discussion of Major issues 
A. Development of New !/M Tests 

Studies conducted by EPA's Office of 
Mobile Sources, at the National Vehicle 
and Fuels Emission Laboratory and 
elsewhere, have shown that the idle and 
2500 rpm/idle short tests used in current 
I/M programs are not highly effective at 
identifying and reducing in-use 
emissions from the types of vehicles 
which now do and in the future will 
comprise the vehicle fleet. For pre-1981 
model year passenger cars, for which 
the 1/M tests currently in use were 
developed and proven, idle testing 
worked well; typical problems involved 
rich air-fuel mixtures that affected idle 
as well as on-the-road emissions. 
Today’s high-tech cars with sensors and 
computers that continuously adjust 
engine operations are most effectively 
tested with procedures that include 
cycles of acccleralfon and deceleration 
under loaded conditions. 

EPA has developed a transient short 
lest, also called the 1M240 exhaust test, 
which more closely reflects how 
vehicles perform under actual driving 
conditions than do current idle. 2500 
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rpm/idle, or loaded steady-state 
emission tests. The transient test more 
accurately identifies high emitting 
vehicles, and provides greater assurance 
of effective repair. The transient test 
involves a brief driving cycle which is 
based upon the Federal Test Procedure 
(FTP), the driving cycle by which new 
vehicles are certified. This test is similar 
to the loaded, steady-state tests used in 
some I/M programs today, but differs in 
that emissions are measured during 
acceleration and deceleration of the 
vehicle. While no I/M program is 
currently running this test on a 
production basis. EPA believes there is 
no significant practical or technical 
impediment to wide-scale application of 
the test. The transient test also allows 
accurate emission testing for NO^ (see 
detailed discussion in the next section). 
By its nature, the transient test 
precludes test-defeating strategies that 
have been observed in I/M programs 
(e.g.. holding down the accelerator pedal 
sli^tly during an idle test or 
disconnecting or crimping vacuum hoses 
to effect a passing result at idle or other 
steady-state condition). Such strategies 
may work with a steady-state test but 
would generally increase emissions of at 
least one pollutant on the transient test. 
As described in detail below, the 
enhanced I/M performance standard 
being established today assumes use of 
the transient test. 

The performance standard being 
established today also includes tests of 
the vehicle's evaporative emission 
control system, an important source of 
pollutants which is not currently being 
effectively tested, though some current 
programs include a visual inspection for 
canister and gas cap presence. In fact, 
evaporative emissions rates today are 
often higher than excess tailpipe 
emissions. This is not a problem that has 
arisen on only newer vehicles, but 
rather its magnitude has only recently 
been realized through EPA testing. Two 
new functional tests are included in the 
enhanced I/M performance standard to 
address this problem. The Evaporative 
System Integrity Test (hereafter referred 
to as the pressure test) checks whether 
the system has any leaks, and the 
Evaporative Performance Test (hereafter 
referred to as the purge test) checks 
whether captured fuel vapor is correctly 
removed from the canister and delivered 
to the engine during vehicle operation. 

Significantly greater emission 
reductions can be gained through the 
transient, purge and pressure tests, due 
to higher identification rates of polluting 
vehicles and greater assurance of 
effective repair. Transient, purge and 
pressure testing may be performed in 
either centralized or decentralized 


inspection networks, although the cost 
per test will vary according to the 
throughput of vehicles in a station. 

The transient test and the evaporative 
system checks being established in 
today's action represent EPA's best 
technical judgment on obtaining 
emission reductions from in-use 
vehicles. Nevertheless, some have 
suggested that alternative test 
procedures could conceivably achieve 
similar emission reductions, possibly at 
a lower cost. EPA is open to such 
alternatives and states may seek 
approval of alternative tests, contingent 
upon the state demonstrating to EPA 
that such alternatives are as effective as 
EPA's recommended tests and thus will 
achieve the performance standards. In 
addition to being effective at identifying 
vehicles for repair and assuring their 
repair, alternative tests cannot be 
accepted unless they maintain a low 
false failure rate similar to EPA's 
recommended tests and are similarly 
resistant to test-defeating strategies. It is 
of critical importance to consumers, 
motor vehicle manufacturers. EPA, and 
the States, that any tests employed in an 
I/M program be accurate, reliable, fair 
and effective. 

One alternative test procedure, a 
loaded, steady-state purge test, has been 
of particular interest to several states. 
EPA staff developed a transient purge 
test instead of a steady-state test 
because our best engineering judgment 
suggests that steady-state purge testing 
would result in lower emission reduction 
benefits as well as higher false failure 
rate and unnecessary consumer costs. 
This stems from the fact that purge 
strategies on high-tech vehicles vary 
considerably. 

A loaded steady-state test has also 
been suggested as an alternative to the 
transient exhaust emission test. EPA's 
mobile source emission factor model 
includes emission reduction credits for 
this test for VOC and CO emission 
reductions. As mentioned above and 
discussed in detail in the next section, 
the Clean Air Act requires that 
enhanced I/M programs in ozone 
nonattainment areas achieve reductions 
in NO, emissions as well, EPA has 
found that NO, emission testing (as 
opposed to visual inspection of emission 
control devices) is essential for 
significant NO, emission reductions. 
Steady-state loaded testing may identify 
some high NO, emitters, and EPA will 
approve alternative test procedures 
submitted by states if well supported by 
data that show they accomplish the 
objectives stated above and meet the 
requirements for I/M tests in section 
207(b) of the Clean Air Act. 


B. Basic I/M Performance Standard 

In today's action. EPA is taking final 
action to establish a model program for 
basic I/M areas that is generally 
unchanged from that required pursuant 
to the Clean Air Act as amended in 
1977, and the policy that was in effect 
prior to enactment of the 1990 
Amendments. This performance 
standard is based on the original 1/M 
program that was operating in New 
Jersey in the earlier 19708 (see Section 

C. for an explanation of the performance 
standard concept). The New Jersey 
program tested only light-duty passenger 
cars using a simple idle test. Since that 
time, light-duty trucks have become a 
significant part of the fleet and are 
included in nearly all I/M programs, and 
more sophisticated steady-state tests 
have been developed and used in 1/M 
programs to improve the emission 
reduction performance. The basic I/M 
performance standard requires about a 
5% reduction in highway mobile source 
VOC emissions. The most stringent I/M 
program can achieve an emission 
reduction of over 30%. In response to 
comments discussed in detail below, 
today's action also requires that basic 1/ 
M programs in ozone nonatlainment 
areas not result in NO, increases unless 
a demonstration can be made that such 
a NO, increase would not prevent or 
delay attainment of the air quality 
standards. Emission reductions from 
basic I/M programs that exceed those 
required can be used as offsets for other 
pollution control efforts. 

C. Enhanced I/M Performance Standard 

1. Discussion of Standard 

In today's action. EPA is establishing 
a “model" program for enhanced I/M 
areas, defined below as a specific set of 
program elements. It is estimated that a 
typical urban area adopting the model 
program described below will 
experience a 28% reduction in emissions 
of VOCs, a 31% reduction in CO 
emissions, and a 9% reduction in NO, 
emissions from highway mobile sources 
by 2000 when compared to what the 
area would experience without an I/M 
program. This estimate is based on 
EPA's mobile source emission factor 
model (MOBll£4.1) and is for 
illustrative purposes only. As described 
below, a state will have to use the most 
current version of EPA's mobile source 
emission factor model available at the 
time of SIP submission to demonstrate 
its program will achieve VOC. NO,, 
and/or CO emissions levels that are 
equal to or lower than those that would 
be achieved by the “model'' progiam. In 
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other words, the performance standard 
relates to emissions remaining in the 
fleet in a given year after application of 
the 1/M program (and other strategies) 
not to reductions from a hypothetical 
non-I/M baseline. The pollutants for 
which a performance standard will 
apply depends upon the air quality 
classifications of the area, t.e., whether 
it is nonattainment for ozone. CO. or 
both. Since the Act requires a NO, 
performance standard, inspection 
standards for NO, emissions must be 
established in enhanced 1/M ozone 
nonattainment areas and in ozone 
transport regions. If the Administrator 
finds, under section 182(b)(l)(A)(i) of the 
Act pertaining to reasonable further 
progress demonstrations or section 
182(0(1) of the Act pertaining to 
provisions for major stationary sources, 
that NO, emission reductions are not 
beneHcial in a given ozone 
nonattainment area, then EPA will allow 
a waiver of the NO, performance 
standard requirement for enhanced 1/M; 
however, programs in such ozone areas 
shall be designed such that NO, 
increases (relative to having no 
inspection program at all) do not occur. 
EPA believes that a waiver would be 
appropriate in such areas because it 
would be unreasonable to nequire NO, 
reductions where they would not be 
beneHcial. Although section 182(c)(3) 
does not explicitly provide for such a 
waiver. EPA believes that Congress 
would not have intended to require NO, 
reductions where it would serve no 
purpose or be counterproductive. 

SecUon 182(b)(l)(A)(i) of the Act 
requires moderate ozone nonattainment 
areas to show ''reasonable further 
progress” in achieving emission 
reductions (later sections of the Act 
require serious and worse areas to do 
the same). A 15% reduction in VOC 
emissions is required by November 15. 
1996. the date by which these areas are 
required to attain the standard. In 
addition to this requirement, serious or 
Worse ozone nonattainment areas are 
required under section 182(c)(2) of the 
Act to provide for an additional 3% 
reduction each year after 1996 (averaged 
over each 3 year period after that year). 
That section also sets milestones of 
overy three years after 1996 for states to 
demonstrate these reductions are 
actually occurring. Thus, serious ozone 
areas must achieve a total of a 24% 
reduction by November 15.1999, and 
aevere and extreme areas must continue 
io obtain a 3% per year reduction after 
1999 until tJie relevant attainment date. 
Moderate CO areas are required to meet 
ihe ambient standards by December 31, 
1995 and serious CO areas are required 


to attain by December 31, 2000. EPA in 
today’s action is setting these 
attainment and progress requirement 
dates as milestones for states to meet in 
designing and implementing the I/M 
program. In other words, a state's 
preferred 1/M program must match the 
emission levels of the "model” program 
on each of these milestone dates, except 
as provided below. 

In designing an l/M program to meet 
the emission targets for all of the 
milestones that apply, each affected 
area must determine the local emission 
levels predicted for the model program 
on these milestone dates. This is 
accomplished by selecting in the 
emission factor model all non-l/M 
inputs, (i.e., fleet size, fleet composition, 
ambient temperature, traffic speeds, fuel 
volatility, fuel reformulation, etc.) to 
reflect actual, local conditions and 
evaluating the resulting emission levels, 
on each milestone date, assuming that 
the model I/M program is implemented. 
This process is then repeated with the 
local I/M program design and the 
resulting emission levels are compared 
to the model program scenario. The 
emission factor model accounts for other 
mobile source strategies, such as Tier 1 
vehicles, reformulated gasoline, and 
oxygenated fuels. To the extent that 
these strategies will reduce emission 
factors, the model program/performance 
standard approach automatically 
accounts for these changes and for 
updated versions of the model. Once 
derived, the locally specific emission 
levels then become the emission targets 
which the enhanced I/M program areas 
must achieve or surpass for SIP 
approval. 

Moderate ozone nonattainment areas 
must meet an emission reduction target 
for the basic I/M program by November 
15.1996. Serious or worse ozone areas 
that have to implement enhanced I/M 
are not required to meet an emiosion 
target by November 15,1996, but they 
are required to meet various program 
phase-in schedules (see Implementation 
Deadlines). These areas must meet the 
target on November 15,1999. Severe and 
extreme ozone areas will also have to 
demonstrate that emission targets are 
being met both by November 15.1999 
and every three years after November 
15.1999 until the attainment date. In CO 
nonattainment areas, moderate 
enhanced areas must also meet the 
same phase-in requirements as 
enhanced ozone areas and serious CO 
areas must meet the emission reduction 
target by December 31, 2000. 

The benefit of the model enhanced 
program has been expressed as a 
certain quantity of total mobile source 


VOC emissions, because it better 
reflects the impact that an effective I/M 
program can have across the full range 
of vehicle types and emissions sources. 

It also relates more closely to the 
emission reduction goals that 
nonattainment areas will be pursuing to 
meet attainment and reasonable further 
progress milestones. 

This way of expressing the 
performance standard deserves some 
explanation, however, because the 
minimum benefit from a basic 1/M 
program has often been expressed in the 
past as a 25% reduction in 1987 exhaust 
emissions frqxp light-duty vehicles. The 
similarity between the previous 25% 
VOC reduction target for existing 1/M 
programs and the new illustrative 
reduction of 28% for enhanced programs 
may cause some confusion. The 
previous 25% reduction figure is relative 
to a no-I/M baseline that only includes 
exhaust emissions from light-duty 
vehicles (passenger cars); the baseline 
does not include exhaust emissions from 
light-duty trucks or evaporative 
emissions from any vehicle category. 
Expressing the exhaust and evaporative 
emission reductions from enhanced I/M 
in terms of reductions in light-duty 
vehicle exhaust emissions yields a 
benefit of 140% for VOCs, 62% for CO, 
and 32% for NO, (note that the VOC 
reduction is greater than 100% because 
exhaust and evaporative emission 
reductions from light-duty vehicles and 
light-duty trucks are being compared to 
light-duty vehicle exhaust-only emission 
levels). 

In establishing the performance 
standard for enhanced programs. EPA 
considered a variety of options for 
specifying the "model” program which 
in turn establishes the minimum 
emission reduction requirement. In 
public meetings. EPA has included low. 
medium, and high options in the 
discussion of performance standards. In 
today's action, a high option program is 
being established for the enhanced I/M 
performance standard. The high option 
includes a transient, mass-based, short 
test incorporating HC. CO, and NO, 
outpoints, and both purge and pressure 
testing of the evaporative control 
system. The high option yields a 28% 
reduction in VOCs. a 31% reduction in 
CO. and a 9% reduction in NO, relative 
to a non-I/M baseline. 

2. Status of Alternative Tests 

In 1988. the State of California. 
Southwest Research Institute, and Sierra 
Research. Inc. did developmental work 
on a series of loaded steady-state test 
modes known as Acceleration 
Simulation Modes or ASMs. EPA was 
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involved in reviewing the results of the 
testing that California had undertaken at 
that time. The testing, based on 18 
vehicles, found that two ASM modes— 
ASM5015 and ASM2525 (the first two 
digits refer to the load factor while the 
second two refer to the speed of steady- 
state operation)—had some potential for 
identifying vehicles with NO. problems 
related to exhaust gas recirculation 
valve malfunctions (that were induced 
in the vehicles tested). A Society of 
Automotive Engineers (SAE) paper 
(#891120) was issued and the authors 
found, however, that the tests did poorly 
on the identification of hydrocarbon and 
carbon monoxide failures. The SAE 
paper concluded that retention of the 
idle and two-speed tests would be 
necessary and that the primary benefit 
of the ASMs was for NO. testing. 

In early 1992, five (5) low mileage 1992 
model year vehicles with induced 
failures were tested by ARCO using the 
ASM5015 and the ASM2335. and ARCO 
reported that the ASM5015 test may 
identify excess NO. emissions and may 
effectively test for evaporative system 
purge. ARCO suggested an equipment 
package consisting of a single power 
absorption curve dynamometer with no 
inertia simulation capability, a raw 
exhaust, concentration-type emission 
analyzer, and a mass flow measuring 
device. ARCO did not specify a specific 
flow measuring device and suggested 
that its testing indicates that mass flow 
measurement may not be essential since 
an approximation can be made on the 
basis of engine size and dynamometer 
power absorption setting. This 
equipment may be substantially less 
expensive than the transient test 
equipment, which could in turn lead to a 
more cost-effective program, if the 
emission reduction benefits of the test 
were found to be comparable. However, 
ARCO suggested a more complete test 
program would be necessary to assess 
the effectiveness of the procedure and 
the equipment arrangement ARCO 
suggests. 

The California Air Resources Board 
has also been testing the ASM5015 and 
the ASM2525 in a laboratory setting and 
EPA, at the time of the proposal of this 
rule, expected that this data, along with 
the federal test procedure (FTP), as well 
as other steady-state tests California 
was conducting in its program would 
provide better insight into the 
effectiveness of the ASM tests. 
Unfortunately, the data developed by 
California turned out to be defective in 
that it was produced using incorrect 
dynamometer settings and the State has 
withdrawn the data from the docket as a 
result. 


Environment Canada conducted lab 
ASM and FTP testing on 40 Canadian 
vehicles and forwarded the test results 
to EPA. Only 20 of the 40 vehicles are 
representative of the U.S. fleet (since 
1981) because Canada has had less 
stringent standards in effect and 
recruited vehicles from the older part of 
the fleet. 

Vancouver. British Colombia began 
pilot testing of the ASM5015 and the 
ASM2525 along with idle and 2500 rpm 
modes in its regular 1/M lanes early this 
summer—the first time this has been 
attempted. Unfortunately, Vancouver's 
FTP lab was not in operation in time to 
do tests on any of the vehicles that were 
run through the trial program but the 
program has forwarded important 
information that contributes to the 
discussion over the ASM procedures. 
British Columbia officials found serious 
problems with the ASM501S and the 
Province decided to drop the mode from 
its official test procedure. The report 
raises serious questions about the 
application of the ASM5015 for actual 1/ 
M lane use. 

Nevertheless. EPA plans to pursue the 
development of emission reduction 
credits for the ASM tests and has 
expanded its test contract in the 
Arizona I/M program to include 
evaluation of a four-mode steady-state 
test. This test procedure was discussed 
and agreed to by representatives of 
ARCO, the Society of Automotive 
Vehicle Emission Reductions. Inc. 
(SAVER—represented by Alien 
Testproducts. Inc.), Sierra Research, and 
the California BAR. The procedure 
includes the ASM5015, the ASM2525. a 
50-mph steady-state mode, and an idle 
test. In light of the experience in 
Vancouver, EPA believes it is likely that 
a preconditioning mode or immediate 
opportunity for a second chance test 
will be necessary to avoid false failures 
on this test EPA's testing program is 
designed to address this possibility. 

Thus testing will also help assess 
whether the ASM5015 is a practical test 
mode for an 1/M program lane. The test 
program in Aiizona is similar to that 
used for evaluating the 1M240, where 
vehicles coming to the station for a 
regular 1/M test will also be given this 
new teat sequence and an 1M240. 
Vehicles will be recruited for FTP 
testing at a contractor lab. EPA also 
plans to evaluate the performance of the 
test in ensuring adequate repairs. At this 
point, sufficient data are not available to 
determine the emission reduction 
benefits for the four-mode test. 

If EPA concludes that the four-mode 
procedure described above is as 
effective as the 1M240. the final rule 


allows its use as a substitute. Moreover, 
if this procedure is nearly as effective in 
obtaining emission reductions as the 
IM240, then EPA believes that states 
will be able to use this test by 
expanding the coverage of its program in 
other ways. EPA plans to evaluate the 
full range of 1/M procedures, including 
the IM240. in a test-only format in actual 
I/M program settings, and will 
periodically make Ganges to the 
emission factor model to accurately 
reflect the benefit of 1/M on the current 
fleet. EPA wishes to emphasize that 
these updates will be based on emission 
reductions actually achieved by the 
1M240 and whatever alternative 
approaches stales ultimately implement, 
in order that all programs are granted 
appropriate emission reduction credits 
based on actual performance. For 
example, EPA is continuing its 
evaluation of the 1M240 to improve 
estimates of such key elements as repair 
effectiveness. 

3. Other Performance Standard Issues 

Section 182(c)(3)(B) requires EPA to 
establish a peHormance standard for 
enhanced 1/M programs, but does not 
specify the level of that performance 
standard. Both section ld2(c)(3)(B) and 
section 182(cM3)(C) provide statutory 
requirements that enhanced 1/M 
programs must meet, thus establishing a 
minimum baseline for any performance 
standard EPA may promulgate. 
However, beyond that minimum. EPA 
believes that the statute gives EPA the 
discretion to establish whatever 
performance standard it concludes is 
reasonable and appropriate to produce 
cost-effective emission reductions while 
providing for state flexibility in program 
design and implementation. 

The model program for enhanced I/M 
which EPA is establishing today's action 
includes annual, centralized testing of 
1968 and later model year light-duty 
vehicles and light-duty trucks rated up 
to 8500 pounds gross vehicle weight. It 
includes the transient 1M240 exhaust 
emission test and the transient purge 
test on 1986 and later model year 
vehicles, pressure testing on 1983 and 
later model year vehicles, two-speed 
exhaust testing of 1981-1985 model year 
vehicles, and idle exhaust testing of pre- 
1981 model year vehicles. 

The inspection outpoints in the model 
program have been selected to fail 
vehicles emitting well above (at least 
twice) their design standards, without 
failing vehicles that are properly 
operating. 

The Act requires EPA to establish a 
performance standard based on an 
annual test program; it should be noted. 
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however, that EPA strongly recommends 
that states implement biennial test 
programs that meet the required 
demonstration, described below. 

Biennial testing dramatically reduces 
both the test costs and consumer 
inconvenience of the I/M program. The 
Act allows for states to perform a 
biennial program if a demonstration can 
be made that such a program (alone or 
in combination with other features) 
would be equally effective. This 
demonstration shall be made using 
EPA's mobile source emission model 
which includes biennial and annual 
program credits. For example, using the 
current version of the emission factor 
model and assuming the same average 
characteristics stated earlier for the 
annual model program, a biennial 
program can achieve the 28% VOC 
reduction achieved by the annual model 
program by doing transient/purge 
testing on 1984 and later vehicles and 
pressure testing on 1971 and later 
vehicles, in addition to the tests in the 
model program. Given the added 
convenience and cost effectiveness of a 
bieruiial program. EPA recommends that 
states adopt the biennial high option 
since it clearly can achieve reductions 
equal to that of an annual program 
meeting the Act’s requirements at a 
significantly lower cost to the 
consumers and state government. In 
addition, initial testing of new vehicles 
could be delayed until such vehicles are 
two or three years old. as the percentage 
of high emitting vehicles among newer 
cars is relatively small, thus avoiding 
the cost of testing such vehicles. It 
should be noted, however, that such a 
delay would result in less opportunity to 
make use of the comprehensive 
performance warranty coverage 
provided by the Clean Air Act for 2 
years and 24,000 miles, although major 
specified emission control components 
would still be covered until 8 years and 
80.000 miles. 

The annual model program also 
includes a visual inspection of the 
catalyst and fuel inlet restrictor on 1984 
and later vehicles; it should be noted, 
however, that the transient short test is 
capable of identifying vehicles that have 
important emission control components 
that are missing, disconnected, or 
inoperative, making a visual check 
unnecessary. Thus, a program can be 
easily designed to meet the performance 
standard without employing visual 
checks, provided sufficient model years 
are covered by the transient test 
requirement. States may opt to conduct 
a visual check on vehicles that fail the 
tailpipe test for diagnosis or waiver 
purposes. 


The waiver rale for the model 
program is set at 1% of failed vehicles 
because enhanced I/M programs may 
issue cost waivers only after a minimum 
expenditure of $450. adjusted for 
inflation, and only with careful 
administration of the waiver issuance 
process. Only a small percentage of 
vehicles failing the inspection are 
expected to be unrepairable within the 
$450 waiver cost expenditure 
requirement. The model program also 
assumes a high compliance rate of 98% 
because enhanced programs must adopt 
registration denial enforcement systems 
(unless a currently operating alternative 
system can be shown to be equally 
effective), and because the rule includes 
quality control and quality assurance 
requirements to maintain high 
compliance rates. It is EPA's belief that 
the states* pre-existing and vested 
interest in assuring comprehensive and 
current registration of on-road motor 
vehicles will support a registration 
denial enforcement system which can 
assure a high rate of compliance with 
inspection requirements. 

EPA is requiring in today's action, 
both in terms of design as well as 
performance, that enhanced I/M 
programs Include on-road testing of at 
least 0.5% of the subject vehicle 
population, in addition to the normal 1/ 
M test, to supplement the periodic 
inspection requirement. EPA believes 
this is a feasible first effort for I/M 
programs and may revise the on-road 
testing requirement as more experience 
and knowledge are gained regarding the 
potential of this approach. This effort 
could be accomplished through the use 
of remote sensing devices or through a 
pullover program that includes emission 
measurement. Remote sensing devices 
are emission detection instruments that 
can be used to estimate emissions from 
vehicles during operation on city streets. 
EPA and other organizations have 
performed evaluation studies that 
indicate that remote sensing technology 
is capable of accurately measuring 
instantaneous CO emissions. Recently, 
studies by the California Air Resources 
Board and others indicate that the 
accuracy of remote sensing devices for 
measuring hydrocarbon emissions, 
although, at present less accurate than 
for CO. is within a practical range for 
use in roadside monitoring. 

Development work continues, however, 
on improving the HC analyzer and on 
the technology and methods for 
measuring NO, emissions (as yet 
unavailable). EPA believes that remote 
sensing shows promise as a roadside 
screening and surveillance tool for use 
in supplementing periodic inspections. 


but does not intend that it replace these 
inspections. At this point, EPA believes 
that more work is needed to actually 
deploy on-road testing instruments, 
require high-emitters to be repaired, and 
assess the emission reduction benefits 
derived given various levels of effort. 
Once this study is completed, EPA 
believes it will have enough information 
to establish a general credit model for 
on-road testing. In the interim. EPA 
would welcome specific on-road testing 
plans from states that include an 
analysis of the potential credit to be 
derived from the proposed program. 

EPA is ready to work with states to 
establish credit where appropriate. EPA 
plans to continue to pursue research on 
remote sensing and will continue to 
issue technical reports, guidance to 
states on the use of such equipment, and 
other information to support the use of 
this technology. EPA is currently 
conducting a multi-unit remote sensing 
evaluation program in Phoenix, Arizona 
which captures data on vehicles that 
participated in the 1M240 test lane 
demonstration. This data will shed light 
on the advancements made in the 
remote sensing technology since it has 
been taken over by private development 
companies. A more detailed discussion 
of this technology is included in the 
technical support document. 

Like on-road testing, onboard 
diagnostic (OBD) checks (which are 
discussed further in section IX of this 
preamble) must be made part of the 
"model** program and I/M programs 
must include testing of the vehic]e*8 
OBD system once vehicles equipped to 
meet federal OBD standards are old 
enough to be scheduled for inspection. 
EPA will promulgate rules specifying 
when OBD testing must begin and what 
OBD codes are grounds for failure and 
how codes are to be obtained from the 
OBD system. 

Emission reduction credits have not 
yet been established in EPA's emission 
factor model for either OBD or on-road 
testing. EPA's emission factor model will 
be revised when sufficient data are 
available with which to establish credits 
and. in particular, when experience is 
gained in on-road testing. Meanwhile, 
since on-road testing and OBD 
inspections are both performance 
standard elements and specifically 
required components of the program, 
they neither can generate nor make use 
of emission reduction surpluses relative 
to the performance standard, i.e., they 
are not substitutes for achieving 
required emission reductions but rather 
required supplements. 

Today's action also requires that 
owners of vehicles in enhanced I/M 
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areas that are subject to EPA ordered or 
voluntary emissions recalls be required 
to have recalls completed as part of 
either the inspection process or the 
registration process, whichever 
approach the state chooses. 
Manufacturers will be required to 
provide EPA with a list of vehicles that 
are included in the recalls, as well as 
updated lists of vehicles that have had 
the recalls completed. These 
manufacturer<reiated requirements will 
be the subject of a separate rulemaking. 

Today*s rulemaking establishes for 
the first time an I/M performance 
standard for reducing NO, emissions 
from in-use motor vehicles in the more 
serious ozone nonattainment areas. 
Historically. 1/M programs have been 
designed to reduce o^y emissions of 
VOCs and CO (and exhaust opacity in 
some areas). The Agency has not 
previously addressed in a formal way 
the test procedures and standards which 
would be necessary to identify high NO, 
emitting vehicles or the repairs which 
would ^ necessary to return them to 
lower NO, emission levels. Today's 
action addresses NO, reductions 
because they are required under section 
182(c)(3)(A) of the Act for enhanced I/M 
areas, and because the testing 
technology has evolved to the point 
where the Agency feels that a NO, test 
on in-use vehicles can effectively be 
implemented in the field. NO, testing is 
also included because il is viewed as 
increasingly important for ozone 
attainment. Mobile sources contribute 
between 30% and 50% of the NO, 
emissions in the typical U.S. city. 

In-use vehicle emission levels of NO, 
have not exceeded new car standards to 
the degree they have for HC and CO. 
High NO, emitters do exist, but not in as 
great a number nor with as high a 
magnitude as HC and CO emitters. Of 
course, this refers to vehicles built to a 
federal NO, standard of 1.0 gram per 
mile for light-duty vehicles. It may be 
that in-use compliance figures will be 
worse for cars which are designed to the 
new NO, standard of 0.4 grams per mile. 
In-use data from California would 
indicate that this is likely. 

Measurement of NO, exhaust 
emissions requires that a vehicle be 
driven under load, a procedure which 
requires a dynamometer. Steady-state 
loaded testing may identify some of the 
high emitters, but EPA has found that 
the transient test for HC and CO 
measurements is also very effective in 
identifying vehicles that need NO,- 
related repairs. 

The California I/M program currently 
requires a functional inspection of the 
exhaust gas recirculation (EGR) valve 
for proper connection. While such 


inspections should conceivably reduce 
EGR tampering and identify vehicles 
with NO, problems, the EGR inspection 
in California is performed incorrectly 
more often than the inspection of other 
emission control components. Statistics 
from covert audits show that inspectors 
miss disconnected EGR valves very 
frequently, and EPA's tampering surveys 
currently indicate no difference in the 
rate of EGR tampering between areas 
which require EGR inspections and 
those which do not. In enhanced 1/M 
areas, the tailpipe emission test for NO, 
will provide for and exceed the 
reductions the functional check was 
intended to achieve. 

Due to the practical problems with 
visual or functional EGR inspections, 
and the lack of historical data which 
show a benefit, EPA does not include 
emission reduction credits for EGR 
inspections in its mobile source 
emission factor model. A small amount 
of NO, reduction is assumed where a 
program is successful in deterring 
tampering with three-way catalysts, or 
finding and fixing existing three-way 
catalyst tamperinfl. The emission factor 
model in the past has not addressed the 
fact that repairs which are aimed at 
getting vehicles to pass an idle mode 
retest for HC and/or CO can often cause 
an increase in a vehicle's NO, 
emissions. This "increase" is really a 
return to the design NO, emission level 
which typically is depressed somewhat 
by many malfunctions which cause high 
HC or CO. Repairs to correct HC or CO 
failures would not generally cause NO, 
emissions to increase beyond 
certification levels. 

EPA has Included in its study of 
transient testing for 1/M some analysis 
of potential NO, outpoints and of the 
costs and effectiveness of identifying 
and repairing high NO, emitters (as well 
as assuring that the vehicles which 
initially fail for HC or CO do not get 
only repairs which further sacrifice NO, 
levels). The test results are included in 
the technical support document. The 
current version of the mobile source 
emission factor model will be modified 
to properly account for the effect of HC 
and CO repairs on NO, emissions in idle 
mode programs and the Impact of 
including a NO, component in the 
transient exhaust test. As noted earlier, 
the emission reduction from performing 
a transient test for NO,, accounting for 
the increase associated with HC and CO 
repairs, is about 9% of total highway 
mobile source NO, emissions. The cost 
of NO, testing is discussed below in the 
section on Economic Impact. Thus, the 
statute's requirement for NO, emission 
reductions is feasible and today's action 
reflects that finding. 


Finally, it should be emphasized that 
today's action sets a minimum 
performance target for I/M programs 
which states are free to exceed. States 
may adopt alternative approaches that 
meet this performance standard. States 
may do so through program design 
changes that affect normal I/M input 
parameters to the mobile source 
emission factor model, or through 
program changes (such as the 
accelerated retirement of high emitting 
vehicles) that reduce in-use mobile 
source emissions. Further, states are free 
to exceed the performance standard. 
These additional emission reduction 
benefits (over those required) may also 
be used for trading. EPA plans to issue 
guidance in the near future on trading of 
emission credits between mobile 
sources and stationary sources. 

D. Inspection Network Types 

Two basic types of inspection 
networks have existed since the 
inception of 1/M programs. A 
"centralized" network consists of 
inspection and retest a high-volume, 
multi-lane, usually highly automated, 
test-only stations, run by either a 
government agency or a single 
contractor within a defined area. A 
"decentralized" network consists of 
inspection and retest at privately 
owned, licensed facilities, such as gas 
stations and other shops which may also 
do repair work. I/M program design is 
usually determined by elected state or 
local officials who establish the 
necessary authorizing legislation. 
Program management is the 
responsibility of a State or local motor 
vehicle department or environmental 
agency. Many program features, 
including the system to insure that 
motorists comply with the testing 
requirement, the system for Issuing 
waivers, quality assurance and quality 
control measures, vehicle coverage, 
emission standards, test procedures, and 
public information, are influenced by 
network type. 

Recently, other network types have 
been suggested as alternatives to the 
traditional centralized and decentralized 
systems. Two examples of this include 
medium-to-high volume, test-only 
stations in decentralized, multi- 
participant systems, and the multiple 
contractor system with defined 
territories recently implemented in the 
State of Florida. In the decentralized 
multi-participant format, the high- 
volume. test-only stations are involved 
in no other automotive-related 
businesses or services beyond I/M 
testing, and are operated as privately 
owned "franchises" (franchised by the 
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implementing agency) within a 
decentralized program area. The 
stations may be individually owned or 
one owner may o%vn a chain of stations. 
Individual stations would compete for 
inspection business based on price, 
hours, location, and the like. The State 
of Texas has drafted a concept paper 
and is now working with a consultant to 
develop a request for proposal to 
implement a decentralized, test-only 
system. In the Florida case, the State 
established six regions (one or two 
counties per region) in the three 
metropolitan areas involved in the 
'program and eventually awarded 
contracts to three separate contractors 
(each with a different fixed fee reflecting 
the differing cost of inspection in each 
region). These “hybrid'* systems provide 
alternatives that address many of the 
quality problems historically found in 
traditional decentralized inspection 
programs, which will be discussed in the 
following sections, yet can provide a 
means for small, local business 
participation in an effective 1/M 
network. 

'The Act addresses the choice of 
network type for enhanced I/M 
programs. Section 182(c)(3)(C) states 
that enhanced programs must include, at 
a minimum, “operation of the program 
on a centralized basis, unless the State 
demonstrates to the satisfaction of the 
Administrator that a decentralized 
program will be equally effective.** EPA 
must establish the criteria for such a 
demonstration, though the Act mentions 
*'an electronically connected testing 
system, (and) a licensing system • * *** 
as minimal elements of an approvable 
program. It is clear that States may meet 
the performance standard with private 
or government-run centralized systems. 
EPA believes that the standard can also 
be met with test-only, high-volume 
decentralized multi-participant systems 
or with Florida-style, test-only, multi¬ 
contractor systems. The difficult 
question EPA has had to address in 
preparing this rule is whether the 
Agency can approve a traditional, test- 
and-repair decentralized network, and if 
80 , under what conditions. 

EPA's emission factor model for I/M 
programs contains a set of default 
assumptfons reflecting the fact that 
decentralized test-and-repair programs 
have in the past been significantly less 
effective than centralize programs with 
similar design features in Hnding and 
fixing emission problems. EPA believes 
it could not accept any of the currently 
operating decentralized programs as 
equally effective to centralized. With 
ihese effectiveness losses, it is not 
possible for a decentralized test-and- 


repair program to meet the performance 
standard for enhanced I/M, regardless 
of the test type or vehicle class 
coverage. 

Based on past performance. EPA 
believes that a decentralized test-and- 
repair program will not achieve 
emission reductions equal to that of a 
similarly designed, enhanced, 
centralized program. The fundamental 
problems with the test-and-repair 
approach, especially those related to 
conflict of interest, have not been 
successfully controlled in a test-and- 
repair program, to date. EPA has looked 
for strategies that would be sufficient to 
equalize test-and-repair program 
performance. Some have suggested that 
better emission analyzers would solve 
the problem, but it is clear from the 
experience in programs that have 
already adopted such equipment that 
this is not an adequate solution. 
Similarly, a few states have also 
implemented rigorous quality assurance 
programs, but still suffer horn significant 
levels of improper testing. Clearly, 
performance can be substantially 
improved in the extremely poorly run 
test-and-repair programs, ^tter 
surveillance, more rigorous enforcement, 
and the like will reduce the egregious 
levels of improper testing found in these 
programs. Today's action establishes 
requirements to help bring about these 
improvements. Nevertheless, EPA is not 
convinced that they will be sufficient to 
adequately address the problem. On the 
other hand section 182(c) of the Clean 
Air Act allows a state to make a 
demonstration that a decentralized (i.e., 
test-and-repair) program is equally 
effective for the purposes of meeting the 
enhanced 1/M requirement Therefore. 
EPA vrill consider SIP submissions 
designed to demonstrate that 
decentralized, test-and-repair programs 
are equally effective to a centralized 
program in meeting the performance 
standard using the criteria established 
for case-by-case equivalency. 

Basic I/M areas are not required to be 
test-only, and the performance standard 
is such that a reasonably 
comprehensive, conventional test-and- 
repair system can meet the target. Most 
basic areas must achieve the ambient 
air quality standards either by 1993 
(marginal areas) or by 1996 (moderate 
areas). For the purposes of submitting a 
SIP that meets the performance 
standard, today's action allows an area 
to claim additional credit beyond the 
default level assigned to test-and-repair 
programs, if past performance can be 
shown to exceed default performance 
levels. 


E. Convenience Issues 

One issue consistently raised in EPA's 
pre-proposal discussions of 1/M policy 
with interested parties is that of 
motorist convenience. I/M programs 
need to be accepted and supported by 
the public to be successful; therefore, 
public inconvenience associated with 1/ 
M programs needs to be minimized. 
Several features of an I/M program may 
affect convenience. As mentioned 
above, test frequency is the single most 
signiBcant factor influencing 1/M 
convenience. If motorists only have to 
get tested every other year instead of 
annually, inconvenience is cut in half. 
Apart from test frequency, other 
influential features include: cost, driving 
distance, certainty of service, hours of 
operation, wait times, and necessity for 
multiple trips. Each of these factors can 
be inHuenced to some degree by 
network type, i.e., whether the program 
is decentralized or centralized. 

Decentralized networks usually have 
large numbers of gas stations, car 
dealerships, repair shops, and similar 
automotive service-related businesses 
which are licensed by the State to 
perform emissions testing. Typically, 
there are hundreds or thousands of 
stations, depending on the number of 
vehicles subject to the I/M requirement 
and the size of the program. The station- 
to-vehicle ratio in service station based 
networks is typically on the order of 1 to 
1,000, e.g., in the New York City 
metropolitan area, 4,300 stations test 
approximately 4,600,000 vehicles 
annually. Typically, less than half of 
licensed test stations have the repair 
technician expertise to repair the vehicle 
engine and emission controls if the 
vehicle fails the test. At the stations that 
do have an engine/emission repair 
capability, the vehicle may be able to 
complete the test-repair-retest process 
in one trip. 

In existing centralized networks, 
performing steady-state emission tests 
and tampering checks, the ratio of test 
lanes to annual vehicles tested is about 
1 to 35,000. Typically, these test facilities 
are strategically sited, fully automated, 
and designed to handle the high volumes 
of vehicles seeking inspection during 
peak times of the test cycle without long 
queues. Vehicle repairs or other 
business besides testing is not 
performed or permitted. Centralized 
systems are operated by government 
agencies or, more frequently, by a 
contractor that wins exclusive rights to 
provide testing seiyices for an entire 
metropolitan area or state, in a bidding 
process that factors in convenience, as 
well as price and technical competence. 
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Convenient, contractor-run. centralized 
programs are currently being operated 
in a wide range of large and small cities 
and result from good network design, 
contractual requirements to insure 
convenience, and competition in the 
bidding process. 

Centralized programs necessarily 
require owners of failed vehicles to 
make an extra trip to obtain repairs: the 
percentage of owners so affected ranges 
between 10% and 20%. Some States use 
a hybrid system that allows 
decentralized retests after the 
centralized initial test for vehicles that 
fail and need repair. This eliminates the 
need to go back to the central test 
station if a repair shop is chosen that 
also is licensed to test This approach 
increases the administrative burden and 
cost of the program, as well as the 
potential for losing emission reductions 
if repairs are not performed properly. 

There are potential problems that 
arise with convenience in both 
centralized and decentralized test 
systems. There are some centralized 
systems that are not convenient to the 
motorist. In nearly all cases, this has 
been in government-run centralized 
systems. The problem occurs as the 
result of a combination of factors: 
inadequate numbers of stations or lanes 
to handle peak volumes, poor station 
siting, under staffing so that all lanes« 
cannot be opened when needed, 
insufficient resources, and inadequate 
equipment and technical expertise. For 
the most part, these safety inspection 
systems, to which emission testing were 
later added, were put into place decades 
ago and were not sufficiently upgraded 
over the years to handle more vehicles. 
EPA does not reebmmend the creation 
of any other government-run systems 
and has in the past encouraged existing 
systems to consider privatization. One 
other case of a centralized system which 
was reportedly perceived as 
inconvenient was the centralized 
change-of-ownership program In the 
South Coast Air Basin in California. 
Because the program inspected only 
about one-sixth of the vehicle 
population each year, stations were 
sited far apart to serve wider areas, 
resulting, in longer trip times and long 
waits for vehicle owners. Extensive 
experience In designing convenient 
systems has been gained since that time. 

In decentralized systems, convenience 
problems include having to wait 
excessive amounts of time for a test 
(excessive waits also occur in poorly 
designed centralized programs), having 
to leave the vehicle behind because 
testing on demand is not available, 
being refused testing, and having to 


return at another time or go to another 
station. Decentralized stations are rarely 
originally designed for the purposes of 
testing and the manual nature of many 
of the operations that go on in the 
process can result in a much longer wait 
time than is generally supposed. 

Adequate numbers of licensed test 
stations have been a problem in some 
decentralized programs, but this is 
mainly a fuitction of the limited fee that 
a station in these programs has been 
allowed to charge the motorist for doing 
a test. Often the test includes safety as 
well as emission-related inspections 
and, when performed correctly, these 
tests can take as much as 20-30 minutes. 
Given the rise in shop labor rates over 
time, doing inspections in such state 
programs became a money loser for 
good repair shops that could better 
spend their time on higher value 
services. Thus, insufficient numbers of 
stations signed up to do testing. In 
States where there is no test fee cap. 
such as California, there is a lower 
vehicle-to-station ratio, indicating that 
there are more suppliers willing to enter 
the market. 

In both centralized and decentralized 
systems, it ie possible to design and run 
the systems such that a high level of 
convenience is maintained. While 
convenience is often a prospective 
concern of residents of an area about to 
implement a centralized program, once 
operating, most vehicle owners' actual 
experience is satisfactory to them. A 
majority of motorists in a recent survey 
reported that testing centers were 
conveniently located in both centralized 
and decentralized networks (Riter 
Research. "Attitudes and Opinions 
Regarding Vehicle Emission Testing," 
conducted for the Coalition for Safer 
Cleaner Vehicles, September 1991). EPA 
encourages State and local governments 
to build into the program design features 
necessary to insure motorist 
convenience. EPA has traditionally left 
it to the States to address these issues. 
Today's preamble includes specific 
recommendations to address 
convenience issues, and because of its 
importance, the rule requires that states 
design test systems that insure 
convenient service for the motorist. For 
example, in high-volume test systems. 
EPA that believes contracts could 
include minimum design features for 
station siting such that 80% of all 
motorists are within 5 miles of a test 
facility, and 95% are within 12 miles of a 
test facility. Contracts should also 
include operational features that insure 
service delivery, including a provision 
that when there are more than 4 vehicles 
in a queue waiting to be tested, spare 


lanes be opened and additional staff 
employed to reduce wait times. Another 
feature of high-volume systems should 
be hot lines that motorists can call and 
get information on station locations, 
hours of operation, current wait times 
and the like. Similar strategies can be 
employed for decentralized, test-only 
systems. The rule requires that states 
make a demonstration in the SIP that the 
network of stations to be provided for 
testing is sufficient to insure short wait 
times and short driving distances, and 
that regular testing hours are 
established and motorists are not 
arbitrarily refused a test. 

Another motorist convenience issue is 
the fact that in test-only networks 
motorists must go to spare facilities for 
tests and repairs. The next section 
discusses a variety of approaches to 
encourage repair facilities to provide 
customers with the most convenient 
service possible, including taking the 
vehicle for initial testing and. if it fails, 
back to the test center for the retest 
after repairs. Included in this discussion 
are ways to allow repair facilities to 
obtain free retests for their customers, to 
provide diagnostic assistance to repair 
facilities, and to give repair technicians 
priority access to test facilities, thereby 
allowing them to obtain a retest as 
quickly as possible. These ideas are 
discussed in more detail below, but they 
are intended to maximize convenience 
and ensure that motorists get effective 
repairs on their vehicles with a 
minimum of inconvenience. 

It has been suggested to EPA that 
siting test facilities in densely populated 
areas, especially in the northeast United 
States where most enhanced 1/M 
programs are located and in the Los 
Angeles area, might be impossible or 
very expensive. Experience to date has 
not indicated a problem in this regard. 

In centralized, contractor-run programs, 
the contractor purchases or leases the 
land upon which stations are built. The 
cost to the I/M program is the carrying 
cost of that property; the contractor will 
eventually recoup the value of the land 
at resale after the contract expires. 

Thus, the per-vehicle test cost is 
indicative of carrying the cost of the 
land, as well as the other costs 
associated with the program. The 
average cost of a test in a centralized 
system in the U.S. is $8.50; and that 
includes large cities such as Chicago. 
Miami, and Minneapolis. Probably the 
most recent example is the program in 
Vancouver. British Columbia. 

Vancouver is a densely populated, high 
land cost city, much like those in the 
northeast. A centralized, contractor-run 
program has been implemented there 
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using e three-mode test (like the four¬ 
mode test described in the previous 
section but shorter) that will result in 
lower through put than we find in 
typical I/M programs. The winning bid 
for the Vancouver program was for 
under $15 (U.S.) per test, indicating that 
even though some very expensive real 
estate is involved the impact on test fees 
does not result in prohibitively 
expensive testing. 

F. Mitigating the Motorist Impact of I/M 
Enhancements 

The high-tech testing system and 
'administrative requirements in 
enhanced 1/M areas need to be carefully 
designed and implemented to avoid or 
mitigate any adverse impacts that 
conceivably may occur from changing 
over an existing inspection network or 
starting a new one. The potential 
problems fall into two basic categories, 
one relating to the existing test industry, 
which will be dealt with in the next 
section, and the other relating to vehicle 
owners. 

1. Ping-Pong Effect 

In a high-tech test system, repair 
technicians will be faced with a more 
rigorous exhaust emission test 
procedure in the transient emission test. 
Ihe procedure is more rigorous than the 
idle, two-speed or loaded steady-state 
tests now used in 1/M programs in three 
respects. First, the transient emissions 
test more accurately and selectively 
determines which vehicles need repair. 
The steady-state tests pass more gross 
emitters and fail more vehicles that are 
close to or below the standards for 
which the vehicles were originally 
designed, than the transient test. 

Second, the transient test cannot be 
“fooled*’ by strategies aimed merely at 
passing a test, such as doping the 
gasoline with additives or disconnecting 
vacuum hoses. Third, typical repairs in 
responding to steady-state tests may not 
always sufficiently reduce emissions to 
allow a vehicle to pass a transient test. 
For example, vehicles without a catalyst 
or with an empty shell of a catalyst can 
pass a steady-state test if they are 
operating in a lean condition during the 
particular test mode. In actuality, 
however, such vehicles are gross 
emitters and could not pass the transient 
lest. The real defects in the emission 
control system will have to be repaired 
in a transient test program. 

Repairs to pass the transient test may 
require greater diagnostic proficiency on 
the part of technicians than what is 
generally needed in response to a 
steady-state test failure. Furthermore, 
some repair facilities may return a 
vehicle to its owner without verifying 


that it actually passes the transient 
exhaust test, due to lack of test 
equipment or unwillingness to get the 
vehicle retested at the State inspection 
station prior to owner pick-up. There is 
a risk that if the repair industry as a 
whole is unprepar^ or not able to 
respond adequately and in a timely 
manner to the challenge, motorists will 
be put in the awkward position of failing 
the retest at higher than necessary rates, 
requiring yet another trip to the repair 
facility and then to retest: this is often 
referred to as ping-ponging. 

The other dimension to this problem is 
the cost to the motorist. The Clean Air 
Act requires that in enhanced I/M 
programs a minimum of $450 be spent on 
repairs which produce emission 
reductions before the I/M requirement 
may be waived. This is substantially 
higher than existing cost waivers in 1/M 
programs, which are typically $50 to $75, 
although some range as high as $400. 

The potential exists for some motorists 
to be vulnerable for repair bills of $450 
for repairs that were not actually 
needed. In rare cases, the repair that is 
needed to allow a vehicle to pass may 
be significantly more expensive than 
$450 and the owner would face the 
choice of paying for that repair or 
allowing or encouraging the technician 
to bill for $450 of repairs that were not 
helpful. (The cost waiver issue is 
discussed in more detail at the end of 
this section.) 

A variety of strategies have been 
suggested as ways of dealing with ping- 
ponging. First and foremost is improving 
the capability of the repaid industry. 
Today's rule includes a wide range of 
requirements and recommendations 
related to improving repair 
effectiveness. Most states do not have 
repair technician certification programs; 
formation of such programs is a 
fundamental step that would provide 
recognition and support for qualified 
repair technicians. TTie repair 
community supports this step and EPA 
recommends that I/M programs 
establish a certification program that 
includes testing and training of repair 
technicians in the kinds of repairs 
needed to correct I/MTailures. 

Another problem has been the lack of 
adequate training available to 
independent repair technicians in I/M 
areas. Some existing I/M programs have 
worked with community colleges to run 
classes but others have not, and the 
technical level of these classes has not 
always been sufficient to meet the needs 
of the technician. Today’s rule requires 
1/M programs to insure the availability 
of adequate training for repair 
technicians. This does not mean that 


states have to get into the business of 
training repair technicians but it may 
mean taking action to either attract 
private training programs or to work 
with local colleges and vocational 
schools to upgrade existing programs. 
EPA is not establishing a requirement 
that repair technicians must get certain 
training but would encourage states to 
set up such programs. The public will be 
best served if an adequate number of 
technicians have the training and the 
tools needed to diagnose and repair 
high-tech cars. Unlike in the past, these 
skills are not easily acquired by fiddling 
around under the hood, or learning as 
you go. The systems are too complex 
and change too rapidly to allow this 
approach. EPA received overwhelming 
comment on this issue from every 
sector—the response was unanimous 
that technician training needs to be part 
of the I/M program. 

Some I/M programs have established 
a technical assistance program to 
provide repair technicians with help in 
diagnosing or repairing specific 
problems. These programs typically 
have involved hot line services, 
newsletters, and other outreach 
programs. Today's action includes a 
requirement to establish technician 
outreach programs that provide a rapid 
source of technical assistance 
(telephone hot line) as well as routine 
informational programs (newsletters, 
workshops, etc ). Today's action also 
includes a technician performance 
monitoring program that would track the 
effectiveness of repairs performed by 
repair technicians in an I/M area. The 
purpose of this program is to provide the 
public, as well as technicians 
themselves, with objective information 
on the performance of the various repair 
facilities. Louisville, Kentucky has used 
such a system with positive results. 

Another effective feature of some 
existing I/M programs has been the 
establishment of a monitoring or "report 
card'* system of repair technician 
performance as measured by the test 
results of vehicles they have repaired 
and a feedback mechanism to let them 
know how well they are doing and to 
provide the public with objective 
information on repair performance of 
technicians in the area. Today's action 
requires all enhanced I/M programs to 
operate such a monitoring system. 

In some areas, motorists that fail the 
test are given a variety of Information, 
including a list of certified technicians, 
warranty information, and other 
consumer information. Some programs 
also provide motorists that fail the test a 
description of the possible causes of the 
particular failures tliat occurred based 
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on an interpretation of the test results. 
Today's action includes requirements 
for providing this type of consumer 
information, especially the basic 
diagnostic information about what may 
be wrong with the vehicle. EPA 
recommends that I/M programs supply 
more detailed diagnostic information 
upon request based on additional 
examination of the vehicle. This might 
involve down loading and interpreting 
diagnostic information stored in 
onboard computers on vehicles not 
already subject to an onboard 
diagnostic check (pre-1994 vehicles). It 
could also include an analysis of various 
engine functions using a standard engine 
analysis system. The motorist could use 
this information in repairing the vehicle 
or could provide it to a teclmician 
chosen to repair the vehicle. These 
additional services could be provided at 
inspection stations for free or for a fee. 
or the state could license or approve 
independent diagnostic facilities in the 
private sector. 

As discussed earlier. EPA is in the 
process of developing final regulations 
requiring vehicles to be equipped with 
ODD systems. As these systems provide 
repair technicians with additional 
valuable diagnostic capability, repair of 
OBD>equipped vehicles will be easier. 
Also, as part of these OBD regulations, 
manufacturers are being required to 
improve the distribution of repair 
information necessary to make effective 
emission-related repairs. Improved 
information in the hands of repair 
technicians should greatly enhance their 
ability to make the most effective 
repairs and at the least cost to the 
consumer. 

EPA believes the elements discussed 
above and included in today's action 
will go a long way towards Improving 
repair effectiveness; but. the full Impact 
of them may take time to be realized. 
tTA believes I/M programs should 
consider the following additional 
strategies to help ensure improved 
repair effectiveness. 

The first approach would be for I/M 
programs to establish special diagnostic 
centers which would be available to 
repair technicians. These centers could 
be staffed by expert repair technicians 
that are aware of failure and repair 
trends in the I/M program and are fully 
up-to-date on the latest repair and 
diagnostic techniques and problems 
being found among vehicles that fail the 
I/M tests. These technicians could 
access databases accumulated by the 
program on the kinds of repairs 
previously performed on particular 
vehicles in the program. Such databases 
could also be made available via 


modem to any repair facility in the 
community. The centers would include a 
full range of diagnostic and I/M test 
equipment and a library of diagnostic 
and repair aides, including service 
manuals, recall information, and 
technical service bulletins from vehicle 
manufacturers. In the event that a 
technician is having difficulty repairing 
a vehicle and the hot line service is not 
adequate to solve the problem, the 
technician could take the car to the 
diagnostic center and get help from the 
expert staff. These facilities might be 
State-run and staffed or might be 
contractor operated. The focus of the 
service would be to help repair 
technicians achieve the most cost- 
effective repairs possible on vehicles. 
These facilities could also serve other 
purposes, including training centers for 
mechanics, and waiver processing 
facilities. 

Given the expense and spatial 
requirements for conducting highly 
accurate, transient emission tests, it Is 
unlikely that many repair facilities 
would find it cost-effective to establish 
an in-house capability that would 
absolutely confirm the effectiveness of 
repairs. There are many ways for a 
technician to tell whether the true 
problem has been found and fixed short 
of replicating the test, such as reading 
all electronic trouble codes, observing 
idle and 2500 rpm emissions, and 
performing normal engine diagnostic 
procedures. EPA is working with service 
equipment vendors to develop simplified 
transient test equipment which %vill be 
adequate for-use by repair facilities; 

EPA estimates that the cost could be as 
little as $15.00(>-$20.000 and that 
facilities' current exhaust analysis 
equipment could be incorporated into 
the new system. 

The final assurance, of course, comes 
from passing the transient test itself. 
Consumers would be better served in 
the repair process if the repair 
technician had easy access to the 
official test equipment to verify that 
repairs were effective. If free retests 
were available to repair technicians, 
then repair shops would be more likely 
to provide the additional service of 
taking the vehicle to the station for a 
retest to verify the repairs were effective 
and at the same time obtain a certificate 
of compliance for the vehicle owner. In 
addition to a free test. If repair 
technicians had priority access to test 
facilities this might further encourage 
the retest service. This would help 
technicians refine repair strategies by 
giving them direct feedback on the 
success of the repairs performed. 


Free retesting for technicians might 
change the way testing cost are 
distributed in I/M programs, but the 
impact would likely be very low. The 
cost of the first retest is already 
included in the price of inspection in 
nearly all I/M programs, and the 
ongoing failure rate of a mature program 
with effective repairs should be quite 
low. about 9% per year. Since first 
attempts to repair the vehicles will be 
successful in the overwhelming majority 
of cases, the demand for extra retests 
should also be low. In decentralized, 
test-only networks, some mechanism 
might be needed to reimburse individual 
test facility owners that got more than a 
fair share of repair technicians 
requesting free retests. 

Finally, the final rule allows a state to 
include, if it wishes, a mechanism in the 
program to address the possibility that 
some vehicles may still have high 
tailpipe emissions after being repaired 
by a certified technician, even after the 
technician has performed all emission- 
related repairs identified as needed at 
the official diagnostic center discussed 
above and the vehicles pass all physical 
and functional checks. The mechanism 
in this case would be simple: if the 
vehicle had high tailpipe emissions in 
the retest, passed the physical and 
function checks, and the official 
diagnostic center could not identify 
additional needed repairs, the owner 
would be given a certificate of 
compliance. Such vehicles would 
probably tend to be very close to the 
standards and even if repair had been 
possible, would yield little emission 
reduction benefit. In subsequent cycles, 
if the vehicle failed the initial test, it 
could go directly to the diagnostic center 
to see if updated techniques could 
identify effective repairs or if other 
problems had developed that need 
attention. EPA believes that this 
approach is consistent with the 
requirement to spend $450 prior to 
receiving a waiver for emission-related 
repairs, without regard to the cost of 
repairs in this case, because the program 
could not identify any additional 
emission related repairs that could be 
performed. Thus, the vehicle owner 
would have to have all needed repairs 
performed and would therefore not need 
a waiver for emission-related repairs. 

The legislative history on waivers states 
clearly, 'Tf repairs are needed, they 
should be made." (House Kept. 101-490. 
p. 241) The corollary seems to be that 
Congress did not intend for vehicle 
owners to spend money merely to meet 
a minimum expenditure level, if repairs 
are not needed. EPA believes that this 
provision will have no measurable effect 
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on the emissions performance of the 
program. 

Probably the most important step an 
enhanced I/M program can take to 
mitigate the problems associated with 
ping-ponging during program 
implementation is to do what most 1/M 
programs did when they first began in 
the early 19808: Start out with less 
stringent outpoints. The phase-in 
process that EPA has established for 
enhanced 1/M areas will allow states to 
start out with outpoints looser than 
those established in the model program 
^and then gradually tighten them so that 
full standards are in effect for at least 
one lest cycle prior to the 1999 milestone 
(or deadline). Naturally, the earlier 
standards are tightened the sooner 
emission reductions are achieved and 
the greater the credit that can be used 
for reasonable further progress 
requirements in the early years. Thus, 
the repair industry will not be 
overwhelmed at the start of the program 
with too many cars to fix. The initial 
cycles of the program will address the 
worst polluters while subsequent cycles 
will capture the less gross polluters. 

Since the I/M rule was proposed. EPA 
has taken steps to begin the process of 
addressing problems in the repair 
industry. CTA has launched the Vehicle 
Maintenance Initiative which is a 
cooperative effort between the repair 
industry, the training industry, the 
testing and certification industry, 
equipment suppliers, state I/M 
programs, and EPA to address a whole 
ho8l of issues related to vehicle repair. 
Over 200 representatives from these 
industries met in August and developed 
specific plans to improve service 
technician training. Just a few of the 
ground breaking efforts of this initiative 
we discussed below. The participants 
agreed to form an industry steering 
committee aimed at assuring consumer 
benefits from improvements in the 
standards and quality of automotive 
service. 

EPA is working with the National 
Institute for Automotive Service 
^cellence to develop a new technician 
i^rtificalion test aimed at identifying 
wills and abilities necessary to 
“iagnose emission-related problems, as 
'veil as development of curricula and 
*^ining materials. The test should be 
t^edy next summer, allowing states 
’^hich wish to use it sufficient lead lime 
jo institute the test prior to enhanced 1/ 

M implementation. 

EPA has awarded a three year. 

^00.000 pant to the National 
AutomoUve Technicians Education 
foundation to launch a new program 
^tilled ‘Training for Repair of 
Automobiles in the Nineties** (TRAl.N). 


This program will help auto-tech schools 
upgrade technician training, equipment, 
and instruction materials and supplies 
to meet the need for high-tech repair 
technicians. 

EPA believes these efforts and others 
being undertaken as part of the 
Initiative will give 1/M areas a head¬ 
start on addressing the repair issues so 
critical to a successful I/M program. 

2. Repair Costs and Cost Waivers 

Based on the testing programs it has 
conducted over the past few years. EPA 
estimates that the average cost of 
repairs for transient test failures will be 
$120. and the average cost for repairs to 
the evaporative control system will be 
$38 to $70 for pressure and purge 
failures respectively. These costs are not 
excessive In the context of current 
vehicle maintenance expenses and are 
offset significantly by the reduction in 
fuel consumption that is associated with 
repairs to malfunctioning high-tech 
systems. EPA believes, however, that it 
is important to consider the potential for 
adverse impact on two smaller segments 
of the vehicle population: those vehicles 
which are so old that the repair cost 
may exceed the blue book value, and 
those which cannot be repaired 
effectively within the waiver cost limits. 

EPA encourages States to establish 
programs to purchase and scrap vehicles 
that may not be cost effective to repair. 
There has been considerable interest 
around the country recently in 
scrappage programs for older vehicles. 

In 1991. UNOCAL ran a pilot program in 
Southern California which demonstrated 
the feasibility of such programs. To 
understand how such a program would 
work, consider a vehicle with a low 
market value that fails the test. If 
repairing the vehicle to pass or to 
qualify for the waiver would cost more 
than the market value of the vehicle, the 
owner would normally have three 
options: (1) Scrap the vehicle. (2) 
purchase repairs (at least to qualify for 
the waiver), or (3) sell the vehicle 
outside the 1/M area. Owners of such 
vehicles might see these options as 
presenting severe economic hardship. 
Since such vehicles are also likely to be 
very high-emitting vehicles, the air 
quality benefit of removing these 
vehicles from the fleet is great and all 
participants in the air pollution control 
program would benefit. To address the 
difficulty of equitably disposing of such 
vehicles, the I/M program could have a 
standing offer to purchase and scrap 
older, high emitting vehicles, possibly at 
a set price of $400, for example. This 
buy-and-scrap program might be 
financed by a modest increase in the 
test fee or possibly through a market- 


based, privately-financed offset 
purchase program. Offsets especially 
from older vehicles could be attractive 
since such vehicles are typically 
emitting much more pollution than new 
vehicles. If such vehicles are assumed to 
otherwise receive waivers and continue 
to operate at high emission levels, 
offsets would appear appropriate. To 
avoid abuse, vehicles could be required 
to be driveable and to have been 
registered in the area for some minimum 
period (e.g., at least a couple of years) to 
qualify for the program. EPA will be 
issuing guidance on scrappage programs 
in the near future. 

While most vehicles which initially 
fail an 1/M test can be repaired to meet 
emission standards with relatively 
inexpensive repairs, a small portion of 
the vehicle population might be faced 
with substantially higher cost repairs as 
discussed above. This might result from 
a variety of causes, including: The 
vehicle may need a variety of repairs 
that together amount to a substantial 
expense; the engine may need a major 
repair that is very costly, such as a 
valve job; or. the owner might have 
obtained ineffective repairs from an 
incompetent or unscrupulous repair 
provider. In the past, most programs 
have provided for waivers for these 
vehicles, which allow vehicles that fail 
the emission retest to comply with the 1/ 
M program requirement. Waivers, 
however, can be a significant source of 
emission reduction loss, as well as a 
potential escape route for any motorist 
wishing to circumvent the system. Many 
I/M programs have not controlled 
waivers sufficiently. The problems 
include low cost limits which do not 
allow for meaningful repairs, improperly 
issuing waivers, cost limits based on 
estimates for work not yet actually 
performed which leads to inflated 
estimates in some cases, and applying 
repairs unrelated to the emission failure 
to the cost limit. Repairs attempted by 
unqualified mechanics or vehicle 
owners may also qualify a vehicle for a 
cost waiver without contributing to 
emissions reductions. The regulations 
establish requirements fqr the issuance 
of waivers in order to address many of 
the problems identified: any available 
warranty coverage must be used to 
obtain repairs before expenditures can 
be counted towards the waiver, waivers 
must not be issued to vehicles with 
missing or disconnected emission 
control devices; and. repairs must be 
performed by recognized technicians 
(e.g., one employed by a going concern 
or in the yellow pages) and visually 
confirmed by the administering agency. 
Requirements are also included in 
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today's action which are aimed at 
improving repair technician 
performance and consumer protection 
for motor vehicle owners. 

The Act requires that in enhanced 
programs, motorists spend a minimum of 
$450 on repairs related to the emission 
test failure before being eligible to 
receive a waiver. Hiis amount is to be 
adjusted annually based on the 
Consumer Price index; EPA will 
annually notify slates of the adjusted 
amount The legislative history of the 
Act (Report of the Committee on Energy 
and Commerce on H.R. 3030. Report 
101-490, pages 240-241) further supports 
this when it states “If waivers are 
otherwise allowed, the program must 
require a minimum expenditure of $450 
for repairs, to be adjusted periodically 
for inflation." The legislative history 
indicates that the decision was based at 
least in part on past experience with 
cost waiver limits that were “often 
inadequate to ensure that vehicles 
received the basic repairs needed to 
bring the vehicle into compliance." The 
legislative history further clarifies 
Congress’ position, stating that “poorly 
maintained vehicles that pollute, no 
matter how old. should be required, at a 
minimum, to meet the standards 
applicable to them when they were 
manufactured. If repairs are needed, 
they should be made.” 

EPA believes that the very large 
majority of vehicles will be repairable 
for mu(i less than $450. As the Act 
states the $450 minimum was set by 
Congress “in view of the air quality 
purpose of the program.” The challenge 
for EPA and the States is to determine 
how to best achieve significant air 
quality benefits in an equitable and 
cost-effective manner. The $450 
minimum is not as significant an issue 
for newer vehicles which are more likely 
to be under warranty, fail less often, and 
have a high market value. It may, 
however, pose a greater hardship on 
owners of older vehicles. Therefore, the 
regulation allows states to offer a well- 
controlled. non-renewable, time 
extension beyond the scheduled 
compliance deadline, to give motorists 
additional time to pass the inspection or 
to sell the vehicle in the case of 
economic hardship. This time extension 
is not a waiver—the vehicle owner is 
not In compliance until the repairs are 
made—it is just a question of timing. 
Neither the Act nor the legislative 
history addresses the question of 
extensions, even though the Act does 
specify various details about waiver 
requirements. Historically. EPA’s 1/M 
guidance has provided for time 
extensions to allow vehicle owners to 


make repairs or test vehicles. Section 
182(a)(2i(B) appears to ratify EPA’s past 
1/M guidance. Nothing in the amended 
Act leads EPA to condude that this 
guidance should be changed. EPA 
believes that it is appropriate to 
interpret the Act as following EPA to 
provide a reasonable amount of time for 
motorists to comply with the $450 
waiver requirement. As a condition for 
such an extension, a designated State 
official shall make a thorough diagnosis 
and inspection of the vehide, determine 
that all reasonable cost repairs have 
been properly performed, and confirm 
that reasonable additional repairs are 
not available to correct the inspection 
failure or further reduce on-road 
emissions for less than the $450 limit 

States may establish lower minimum 
expenditure requirements if a vehicle 
scrappage program is established to buy 
and scrap vehicles that do not meet 
standards and the Act's waiver criteria. 
Thus, a state could set a minimum 
expenditure requirement at some lower 
level, say $250, and any vehicle that 
cannot 1^ repaired for that amount 
would be scrapped, either with funds 
provided by the state, the 1/M program 
test fee. or from private sources. 

Based on experience with cost limits 
which are too low to effect meaningful 
repairs, today's action requires a $75 
minimum expenditure for pre-1981 
vehicles and a $200 minimum 
expenditure for 1981 and later vehicles 
in basic I/M programs. Many operating 
programs already meet or exceed these 
minimums and have proven their 
practicality and public acceptability. 

G. Mitigating the Impact of Enhanced // 
M on Existing Stations 

EPA also recognizes the need to 
mitigate impacts of implementing a high- 
tech test program on existing I/M 
stations in decentralized programs. The 
test stations have been in the emission 
test business for as long as 10 years and 
some derive a substantial portion of 
their revenue, either directly or 
indirectly, from emission testing. An 
investment was made in emission test 
equipment that may or may not be fully 
amortized. In any case. EPA is 
committed to assisting these businesses 
in making the transition to the high-tech 
test format and the additional repair 
business that vrill result from it 

Three approaches to resolve this 
transition problem are presented here. 
The Hrst approach would provide direct 
financial assistance to stations that 
might be adversely affected by the 
transition to a high-tech system, either 
in the form of cash for recently 
purchased test equipment or in the form 
of subsidized software or peripherals to 


give that equipment new functionality. 
The second would be to design the 
enhanced program to include 
transitional mechanisms to soften the 
impacts of the new system. The third 
would be for States to establish 
programs to assist stations and 
inspectors through retraining and 
retooling programs. The previous section 
discussed various strategies to 
encourage continuation of one-stop test- 
and-repair. where repair facilities could 
take vehicles to test facilities for initial 
tests and would be given free retests 
and priority access to retest lanes, as 
well as diagnostic and repair assistance. 
These strategies would also help 
existing I/M stations make the 
transition to a new program design. 

The typical decentralized 1/M test 
program is composed of a variety of 
facilities, including car dealerships, 
gasoline stations, and repair shops of 
different kinds. Dealerships are usually 
heavily involved in the general repair 
business and the inspection business 
represents a relatively small portion of 
total revenue. Gas stations and repair 
shops tend to vary widely in terms of 
the mix of revenue derived from 
inspection and repair. Some stations are 
not involved in engine repair and simply 
provide testing for the test revenue itself 
and have other business that provides 
signiheant income. Some repair shops, 
like dealerships, are heavily involved in 
sophisticated engine repair and offer 
testing mostly as a convenience to their 
customers. Then there are those in 
between that do some repairs but are 
generally not capable of performing the 
more sophisticated repairs. In some 
cases, stations exist whose only serv ice 
is the inspection itself. 

The transition to a high-tech, high- 
volume. test-only system would mean 
that many stations would have to give 
up testing. This would result in the loss 
of direct testing revenue, perhaps the 
loss of ancillary business, and perhaps 
investment in test equipment not yet 
fully depredated. 

In some States that are currently 
decentralized and will have to 
implement enhanced l/M, analyzers 
have been in use for 8 years or more and 
generally have little or no residual 
value. In States that upgraded to BAR90 
equipment (California and New York), 
the equipment was purchased since 
1990, and has years of useful life left- 
One mechanism to address the impact 
of switching to the high-tech tests would 
be to set up some type of State- 
supported analyzer buy-back program 
for stations that were no longer going 
participate in either the test or . 

business, possibly using funds obtained 
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from Inspection fees. BAR90 analyzers 
would be needed in the repair business 
both for diagnostic and repair work as 
well as to check whether repairs on old 
technology vehicles were effective. 
BAR90 analyzers could also be used to 
test older technology vehicles in test- 
only stations. Where such equipment 
were applicable to the enhanced I/M 
role of the business, buy-backs would 
not be needed. However, this concept 
would allow stations that were planning 
to leave the 1/M business to recover all 
or part of their capital investment for 
equipment that could not be used for 
diagnostics and repair. Such a buy-back 
pmgram might allow a smoother 
transition to test-only status. 

A related strategy would be for EPA. 
the states, and industry to support the 
development of new and improved uses 
for BAR90 analyzers so that current as 
well as future analyzer owners can use 
this technology more effectively in the 
repair process. In particular, it was 
California’s intent in developing the 
BAR90 speciHcation for the computer in 
the analyzer, which is an IBM- 
compatible 386 DOS-based system, to 
become a platform for vehicle diagnosis 
and repair databases and other 
technical assistance software. EPA, the 
states, and industry could potentially 
provide technical and financial support 
to speed the development of such 
software. They also could potentially 
subsidize the purchase of required 
peripherals, such as CD-ROM players 
and disks of service manuals and the 
like. This would not only make better 
use of the equipment in the field but 
would serve as an excellent mechanism 
for providing critical technical 
assistance and training to the repair 
community. Another expanded function 
for a BAR90 analyzer would be to serve 
as controller and analytical bench in a 
repair-shop level transient test system 
consisting of a simple dynamometer and 
exhaust collection device, adequate to 
judge the success of repairs in most 
cases. Such a system would not have to 
be as accurate as the actual lest 
equipment required for the official test, 
only accurate and repeatable enough to 
be a good indicator of the effectiveness 
of repairs. EPA has undertaken 
developmental work in this area. 

The second way to mitigate the 
impacts is to design transitional features 
Into the program. Today's action would 
ollow test-and-repair shops to continue 
to do testing on vehicles not subject to 
the transient/purge test for a specific 
transitional period (note that EPA's 

{commended enhanced program would 
require biennial, transient/purge tests 
on 1984 and later model year vehicles. 


and biennial steady-state tests on older 
vehicles). Today's action would permit a 
phase-out of the decentralized test-and- 
repair portion of the program such that 
all vehicles would be inspected in test- 
only stations starting with the next 
inspection after January 1.1996. This 
would allow these decentralized, test- 
and-repair stations three years from 
today to continue to obtain revenue to 
recover the investment made in testing 
equipment and to plan other strategies 
to replace the income to be lost from 
testing. 

A third strategy would be to provide 
targeted assistance to stations to assure 
they were able to provide high-tech 
repair services. This would require pre¬ 
program start-up training to bring repair 
technicians in these stations up to speed 
on the high-tech tests, vehicle diagnosis, 
and engine repair. It might mean tuition 
grants or other financial assistance to 
make training feasible. This approach 
might also include financial assistance 
to stations for the purchase of 
equipment to perform sophisticated 
diagnosis and repair on new technology 
vehicles or to upgrade tools and 
equipment for more sophisticated 
diagnosis and repair. 

^A encourages ail affected areas to 
consider these approaches. 

/y. Areas of Applicability 

I/M programs, either basic or 
enhanced, are required in both ozone 
and CO nonattainment areas, depending 
upon population and nonattainment 
classification and design value. 

States or areas within an ozone 
transport region must implement 
enhanced 1/M programs in any 
metropolitan statistical area (MSA), or 
portion of an MSA. with a population of 
100,000 or more as defined by the Office 
of Management and Budget, regardless 
of the area's attainment classification. 
Any area in the nation designated as 
serious or worse ozone nonattainment, 
or as moderate or serious CO 
nonattainment with a design value 
greater than 12.7 ppm, and having a 1980 
Census-defined urbanized area 
population of 200.000 or more, must 
implement enhanced I/M in the 
urbanized area. Serious or worse ozone 
nonattainment areas which have 
urbanized areas which were smaller 
than 200,000 population in 1980 must 
implement the basic 1/M program 
required in moderate areas. EPA 
recommends that states expand 
geographic coverage of the program 
beyond urbanized area boundaries, to 
include areas that contribute in a 
significant way to the mobile source 
emission inventory in the nonattainment 
area. 


All areas designated as marginal 
ozone nonattainment or moderate CO 
nonattainment with a design value less 
than 12.7 ppm must continue operating 
existing 1/M programs (that is. those 
operating or part of an approved State 
Implementation Plan as of November 15, 
1990) and must update those pro-ams 
as necessary to meet the basic 1/M 
program requirements of this regulation. 
In addition, such areas required by the 
Act as amended in 1977 to have an I/M 
program must implement a basic 
program. Finally, any moderate ozone 
nonattainment area outside of an ozone 
transport region must implement a basic 
1/M program meeting the requirements 
of this regulation. 

The statutory requirements for 1/M 
programs are comprehensive but not 
without the need for interpretation when 
determining the applicability to specific 
types of areas. The discussions which 
follow detail the reasons that EPA has 
chosen the interpretations in today's 
action. 

1. Moderate Ozone Areas 

Section 182(b)(4) calls for basic 1/M in 
"all" moderate ozone areas, and the 
legislative history of the House Bill 
(Report of the Committee on Energy and 
Commerce on H.R. 3030, Report 101-490. 
page 237) uses the term "without 
exception" to indicate that even 
moderate ozone areas presently without 
programs must implement 1/M. This 
differs from EPA's 1978 policy of 
requiring I/M as a condition of an 
attainment date extension to 1987 [old 
section 172(B)(ll)(b)] and only in 
urbanized areas as defined by the 
Census Bureau with a population of 
200,000 or more. It also differs from 
EPA's post-1982 policy of accepting SIPs 
lacking I/M from some non-extension 
areas that did not attain by 1982. 

Despite the use of the phrase "all 
Moderate Areas." however, EPA 
believes that Congress did not intend to 
include rural moderate ozone 
nonattainment counties which contain 
no urbanized areas of any size. Section 
lB2(b)(4) requires all moderate ozone 
nonattainment areas to adopt an 1/M 
program "as described in subsection 
(182](a)(2)(B)." That section requires 
certain marginal ozone nonattainmeni 
areas to adopt an 1/M program of at 
least the stringency of the program 
required by the 1977 amendments to the 
Clean Air Act, "as interpreted in 
guidance issued by the Administrator" 
prior to the 1990 amendments to the Act. 
EPA's pre-19901/M guidance had 
required 1/M programs only in 
urbanized areas. Thus. EPA believes 
that by referring to EPA's pre-1990 
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guidance, Congress ratified EPA’s 
approach of requiring I/M programs 
only in urbanized areas. Further, 
enhanced I/M programs, which are 
based solely on statutory language 
rather than ratified agency guidance, are 
explicitly permitted to exclude 
surrounding rural portions of their 
nonattainment areas. EPA believes that 
it is consistent with Congressional intent 
to allow exclusion of rural moderate 
ozone nonattainment counties, and is. 
therefore, requiring that basic I/M 
programs be implemented in any 1990 
Census-defined urbanized area in all 
moderate ozone nonattainment areas. 
This requirement is broader than 
previous basic 1/M policy because it 
does not contain a population threshold. 
At the same time. EPA believes that the 
Act does not envision 1/M programs in 
completely rural counties. 

2. Census-Defined Urbanized Area 
Boundaries 

In today's action. EPA requires that 
basic I/M programs be established in all 
Census-defined urbanized areas in the 
affected nonattainment areas, based on 
the 1990 Census. The Act is clear in 
requiring that outside an ozone 
transport region, enhanced programs are 
required in areas that were defined by 
the Bureau of Census as urbanized areas 
with a population of 200.000 or more in 
1980. EPA believes this criterion must be 
used to determine which urbanize areas 
are affected, but not the actual program 
boundaries themselves within those 
areas. To determine program 
boundaries, the more current 1990 
Census data, which better represent 
current urban land-use boundaries as 
affected by growth since 1980 and 
consequently the area making the 
greatest contribution to mobile source 
pollution, shall be used. 

3. Ozone Transport Regions 

Section 184(b)(1)(A) contains 
somewhat different language on I/M 
program coverage in ozone transport 
regions. It states that **each area" in a 
region "that is a metropolitan statistical 
area or part thereof %vith a population of 
100.000 or more (must] comply with the 
provisions of section 182(c)(2)(A) [sic] 
(pertaining to enhanced vehicle 
inspection and maintenance 
programs.)* * *" (The incorrect 
reference should refer to section 
182(c)(3)|. The legislative history uses 
slightly different wording in saying 
enhanced I/M is required "/n 
metropolitan statistical areas" 

(emphasis added) and goes on to say 
whether or not the areas are in 
nonattainment." In establishing the 
ozone transport region provisions, it 


seems that Congress intended to 
address emissions that could contribute 
to a violation of the standard anywhere 
in a region. Thus, it included attainment 
MSAs as well as nonattainment areas. 
Broad, sparsely settled rural areas with 
no MSAs or only MSAs under 100.000 
population were not included, however, 
indicating an intent to balance the small 
emission reductions possible from these 
areas and the greater difficulty of 
implementing 1/M programs in such 
areas. 

Today's rule requires that in an ozone 
transport region, enhanced 1/M 
programs are required in areas that 
were designated as MSAs with a 
population of 100,000 or more in 1990. In 
the case of MSAs that cross an ozone 
transport region boundar>' (and are not 
otherwise required to implement 
enhanced 1/M by virtue of air quality 
classification and population), enhanced 
1/M is required if the population of the 
MSA writhin the ozone transport region 
was at least 100.000 in 1990. The 
statutory language does not explicitly 
state that the M^ boundary must be 
the I/M coverage boundaries for MSAs 
over 100,000 in population. 
Consequently. ^A has considered 
various interpretations to see how well 
they fit with the intent of the ozone 
transport region provisions. EPA 
considered the urbanized area boundary 
approach, established for areas outside 
an ozone tran8|x>rt region. It does not 
seem consistent ivith an ozone transport 
region concept to limit the I/M program 
to this degree. For example, in the 
Northeast Ozone Transport Region (the 
only one established by the Act), there 
are MSAs with populations well above 
100,000 that contain no urbani 2 :ed areas 
or contain only a small portion of an 
adjacent MSAs urbaniz^ area. EPA 
also considered requiring enhanced 1/M 
throughout the entire MSA if it had a 
1990 population of 100,000 or more. This 
would, however, result in the inclusion 
of some large, sparsely-settled rural 
counties in some MSAs. EPA believes it 
would not be cost effective to require 1/ 
M in such rural territory and their 
inclusion would contribute very little 
emission reduction benefit. Past EPA 
policy on I/M has provided for the 
exclusion of such rural areas even 
within a nonattainment area, and by 
establishing the criterion of 100.000 
people or more In an MSA, the Act 
excludes many large rural areas in an 
ozone transport region. Further, section 
184(b)(1)(A) requires transport areas to 
have the l/M program described in 
section 162(c)(3). which is a program 
that applies only in urbanized areas. 
Therefore. EPA believes it is consistent 


with Congressional intent to require that 
the enhanced I/M program be 
implemented in all counties within the 
entire MSA. except largely rural 
counties with fewer than 200 persons 
per square mile. In the public comment 
process, however, EPA learned that this 
provision would allow the exclusion of a 
few entire MSAs. In that this is contrary 
to the letter of the law. the final rule 
requires that at least 50% of any given 
MSA be included in the enhanced I/M 
program. On the other hand, the 
requirement to Implement enhanced I/M 
in the entire county would cause at least 
one and maybe other islands off the 
Northeast coast that are not connected 
by bridge, road or tunnel to the 
mainland to be included in the I/M 
program. Since such a requirement could 
create a significant hardship for vehicle 
owners residing on such isolated 
islands, the final rule allows for the 
exclusion of such islands from the 
enhanced 1/M program. 

4. Multi-State Areas 

The Act does not address multi-stale 
urbanized areas. Past de facto practice 
by EPA exempted portions of oAanized 
areas in bordering states if the urban 
population in that State were under 
200.000. Multi-state moderate ozone 
nonattainment areas have portions that 
vary from under 50.000 to as much as 
100.000 or more. In multi-state urbanized 
areas, the rule requires that the 
appropriate level I/M program (as 
determined by the classification and 
population of the urbanized area as a 
whole) be implemented in the urbanized 
area within each of the affected states 
provided that the urbanized area 
population within the state is 60,000 or 
more, as defined by the Bureau of 
Census in 1990. According to the 
Census* definition. 50.000 persons is the 
minimum to constitute an urbanized 
area. EPA believes this threshold is 
consistent with the criteria established 
for single-state areas and with the 
exclusion provisions for basic areas 
discussed below. 

/. Geographic Coverage 

EPA's 1/M policy prior to enactment 
of the amended Act included a 
"geographic bubble" that allowed 
programs to claim emission reduction 
credits for expanding the testing 
requirement to include non-urban 
portions of the nonattainment area 
surrounding the urbanized area. The 
extra emission reduction credits could 
be applied toward the minimum 
performance standard the program had 
to meet. The bubble was calculated 
using human population data instead of 
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motor vehicle population because a 
reliable source of disaggregate data for 
the latter was not generally available. 
Thus, the bubble was defined as the 
number of people included in the actual 
I/M area divided by the number of 
people in the urbanized area. This 
calculation yielded a bubble factor that 
was multiplied by the emission 
reduction benefit of the program to 
account for the added benefit bom 
testing non-urban vehicles. Due to the 
way urbanized areas and nonattainment 
areas are debned the geographic bubble 
factors that are available are quite 
varied and frequently quite large, i.e., 
factors of 2 to 4. With such large 
bubbles, some 1/M programs were 
designed to meet emission reduction 
requirements through broad geographic 
coverage, but had a very weak program 
design. Other areas had a strong d^ign 
intent but were able to meet the 
r.inimum performance standard in 
operation despite serious operating 
problems. In essence, the geograpl^c 
bubble effectively lowers the 
[)erformance standard for areas which 
have large MSAs in relation to the 
urbanized area. EPA does not believe 
ihat such weakening of the performance 
standard is consistent with the Act's 
intent of establishing more effective I/M 
programs. Therefore, today's action 
requires that credit from expanding 
program coverage beyond the minimum 
required area bWidaries can only be 
applied toward the ‘Yeaaonable further 
progress" requirement or can be used as 
an offset provided that the covered 
vehicles are operated in the 
nonattainment area. 

Similarly, EPA's policy prior to 
enactment of the Act included a 
"geographic debubble" policy that 
allowed parts of an urban area to be 
excluded from the program as long as 
the emission reduction loss was made 
up in some other way. The purpose of 
this policy was to allow States to 
confine the program (o county 
boundaries. Urbanized area boundaries 
do not correspond to county boundaries, 
making it difficult to establish a 
coherent administrative area based on 
the urban area. Also, in some cases, a 
very small fraction of a county might be 
included in the definition of an 
urbanized area. General practice has 
been to exclude these portions of the 
urbanized area to avoid having to 
include the entire county. In most cases, 
programs made up for these exclusions 
by including the non-urban portions of 
the counties central to the area, thereby 
effecting a one-to-one trade in 
population covered. In today's action, 
exclusion of some urban population 


from 1/M requirements is allowed, as 
long as an equivalent number of 
contiguous non-urban residents who live 
within the same MSA are included in 
the program to compensate for the 
exclusion. EPA believes that it is 
appropriate to allow this bubble in 
recognition of administrative needs 
since such nearby non-urban vehicles 
can be expected to drive in the 
urbanized area and thus, emission 
reductions ivithin the urbanized area 
will occur. EPA encourages States to 
rationalize their I/M boundaries by 
making them broader (especially to 
county lines) rather than narrower. This 
will contribute additional emission 
reductions and help insure expeditious 
attainment. 

/. Adminisiraiive Program Requirements 
1. Background 

EPA has accumulated much 
information since the 1977 Amendments 
to the Act regarding effective design and 
implementation of I/M programs 
through audits, day-to-day work with 1/ 
M program managers and oQtcials, 
roadside emission and tampering 
surveys, in-depth analyses of test data, 
and various studies by individual States 
and EPA. In 1984, EPA began auditing 1/ 
M programs as part of the National Air 
Audit System, using procedures 
developed jointly by EPA, the Slate and 
Territorial Air Pollution Program 
Administrators (STAPPA), and the 
Association of Local Air Pollution 
Control Officials (ALAPCO). These 
procedures are detailed in the National 
Air Audit System Guidance (EPA-^50/ 
2-88-002). To date, EPA has conducted 
over 961/M program audits totaling 
more than 320 person days of on-site 
visits and several thousand person days 
of related activities. 

This experience has shown that 
significant problems can exist in 1/M 
programs which adversely impact the 
magnitude of air quality benefits that 
programs achieve. These problems 
include excessive waivers, motorist 
noncompliance, inadequate quality 
assurance and quality control measures, 
outdated test procedures, insufficient 
enforcement against inspectors that 
violate regulations, inadequate data 
collection and analysis, inadequate 
resources, and improper testing (see I/M 
Network Type: Effects on Emission 
Reductions. Cost and Convenience. 
EPA-AA-TSS-I/M-ft9-2 In the docket). 
These problems reduce the emission 
reduction effectiveness of these 
programs, but generally do not reduce 
test costs. The intent of today's 
regulation is to address these problems, 
and insure to the extent possible that 


vehicles are tested accurately and 
repaired correctly, thus achieving the 
bc^t emission reduction at the lowest 
possible cost. 

The General Accounting Office has 
audited the 1/M program several times 
and has consistently concluded that 
these problems exist and that tougher 
requirements are needed to correct the 
problems. EPA's Inspector General has 
also audited the 1/M program and has 
come to similar conclusions. Both have 
strongly recommended the 
establishment of regulations, as opposed 
to guidance, as a means to address these 
pr^lems. Reports by these 
organizations are included in the docket. 

The intent of this regulation is to 
address these problems, and insure to 
the extent possible that vehicles are 
tested accurately and repaired correctly, 
thus achieving the best emission 
reduction at the lowest possible cost. 

In the past, decentralized programs 
have not been as effective as centralized 
programs in achieving emission 
reductions from inspection of motor 
vehicles. This inequality became 
apparent to EPA in a variety of ways. 

For example. EPA tampering surveys 
have shown existing decentralized 
programs to be less effective than 
centralized at preventing tampering. Of 
I/M areas, decentralized program areas 
have had the highest overall tampering 
rates, and centralized program areas 
have had the lowest rates. Analysis of 
the data for 1975-1983 model year 
vehicles in the 1987.1988 and 1989 
tampering surveys showed 
dec^tralized areas with rates 20% to 
50% higher than centralized areas on 
fuel switching, catalyst, inlet, 
evaporative canister, and air system 
tampering, even though many 
centraliz^ programs do not check 
underhood components. This suggests 
ihat centralized programs are more 
effective than decentralized programs at 
deterring tampering. 

Further, covert audits of decentralized 
programs, performed by States and by 
EPA. have shown that improper 
inspections occur routinely when 
vehicles are presented for Inspection in 
decentralized programs and that these 
problems have not been fully resolved 
despite determined efforts by some 
states. In covert audits performed 
between January and April of 1991, in 
California and New Yoric (programs 
which have BAR 90 type analyzers) 
inspectors passed failing vehicles 20% 
and 38% of the time, respectively. Even 
with advanced analyzer technology and 
the most intensive management of any 
decentralized program in the country. 
California has not been able to 
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completely resolve its improper 
inspection problem. Preliminary data 
from the second round of self-evaluation 
required under California law show 30% 
of the vehicles being passed when they 
should fail at the first Smog Check 
station which is visited. Covert audits 
performed by decentralized programs 
with BAR84 test equipment typically 
show even higher numbers of inspectors 
passing failing vehicles, with rates 
between 34% and 82%. The limited 
number of covert visits EPA is able to 
make during program audits show 
similar results; between 8% and 75% of 
inspectors passed vehicles which should 
have failed in the six audits of 
decentralized programs performed in 
1990. The number of inspectors 
performing some element of the test 
incorrectly, whether or not it resulted in 
a false pass, was much higher, between 
25% and 100%. 

In the audits and studies summarized 
here, the false passes most often 
involved incorrect visual or functional 
inspections of emission components, 
since defects in these are the easiest for 
enforcement agencies to introduce into 
audit vehicles. However, incorrect 
tailpipe testing is both technically 
possible and has been observed in 
audits as well. EPA believes it would be 
even more common in many 
decentralized programs than it is at 
present, except for the fact that a low 
cost waiver limit, loose control of 
compliance documents, and other 
laxities provide alternate means for 
owmers to avoid repairs of cars that 
would fail a properly performed test or 
retest. As discussed previously, the 
Clean Air prohibits low cost waivers for 
enhanced I/M programs. 

Centralized programs are not 
completely immune to these problems. 
Due to the automation in centralized 
systems, as well as on-site supervision, 
it is virtually impossible to improperly 
test a vehicle for tailpipe emissions. 
However, improper testing has been 
found on the visual emission control 
device checks in centralized programs. 
The important feature which sets 
centralized programs apart is the 
demonstrated ability to correct 
problems once found. When problems 
have been found in well-run centralized 
systems, the response by program 
management has led to virtual 
elimination of the problem in a 
relatively short period of time. The 
limited scope of the quality assurance 
problem, as compared to a decentralized 
system, makes this feasible. Of course, 
the durability of this improved 
performance must be ensured by 
continual monitoring. Suffice it to say 


that an effective on-going quality 
assurance program is equally essential 
in a centralized system and this action 
establishes minimum requirements to 
that end. 

Covert audits with a vehicle set to fail 
the exhaust emissions test or the 
emission control device visual 
inspection show, to some degree, how 
actual initial testing takes place. They 
do not, however, provide realistic 
information on the objectivity and 
impartiality of retest. Based on overt 
audit findings and data analysis. EPA 
believes that improper testing in test- 
and-repair decentralized programs 
occurs more often on retest than on 
initial test. First, the option of an 
improper retest removes most of the 
incentive there might be for an improper 
initial test. Second, stations are aware 
that States use initial test failure rates to 
screen stations for additional 
surveillance; those with low initial 
failure rates are targeted for covert 
audits or other investigation. EPA 
believes that inspectors are often too 
ready to please a customer or unwilling 
to admit that the vehicle does not pass, 
even after repairs. In traditional 
centralized programs, the opportunity 
for a motorist to **shop around** for a 
false passing result or for an inspector to 
probe a clean vehicle or otherwise 
falsify the tailpipe emission test 
essentially does not exist. The tailpipe 
test is automated, inspectors are well 
supervised and have no stake in repairs, 
and the single contractor is assured of 
the test business regardless of test 
outcome, A multi-supplier test-only 
system should significantly reduce this 
problem as well. 

To address these types of problems, 
the regulations set out specific 
requirements for both basic and 
enhanced areas for data collection and 
analysis, enforcement against stations 
and inspectors, and quality assurance. 
Today’s action also requires that all test 
systems in fully implemented enhanced 
I/M programs be electronically 
connected to allow real-time data 
transfer between stations and a host 
computer. It also requires computerized 
(BAR--90 quality) analyzers in basic I/M 
programs. 

2. Data Collection and Analysis 

EPA audits have Indicated that 
problems exist with oversight, 
management, and test procedures in . 
some I/M programs. Inspectors often 
perform inspections incorrectly even 
when they are aware of being observed 
by auditors. Auditors have also found 
missing stickers, lack of certificate 
security, poor record-keeping, and other 
administrative problems. Evidence of 


improper testing often appears in 
subsequent review of paperwork and 
records, in the count of stickers or 
certificates issued but not accounted for, 
and suspicious information in waiver 
and repair records. 

For example, a station may claim to 
have charged the same amount for 
almost all repairs performed, or the 
same repair may be documented for 
most vehicles. Records also have shown 
very short times between tests and the 
same emission results on a series of 
tests, indicating that the same vehicle 
may have been tested repeatedly to 
provide passing results for a number of 
vehicles that need repair. Vehicle 
information (i.e., vehicle type or model 
year) may be changed between failing 
and passing tests on the same vehicle, 
indicating that the inspector changed the 
standards so the vehicle could pass. 
Again, the regulations set out 
requirements for data collection and 
analysis to better address these types of 
problems. 

Inconsistent data collection has often 
hampered analysis of program 
operation; some programs are unable to 
calculate basic statistics such as the 
number of vehicles tested and failed 
because of incomplete data collection. 
Of those programs that do collect data, 
some have not used data analysis 
extensively, despite the fact that it is 
important in managing program 
operations. In some cases the quality of 
the data collected is inferior, as a result 
of errors on the part of the inspector in 
entering data into the computer. 
Typically, data collection problems are 
more serious in decentralized programs, 
due to numerous, widely dispersed 
stations, and varying levels of analyzer 
sophistication and maintenance. 
Therefore, the regulation sets out 
specific data collection requirements; 
the test data must clearly link specific 
test results to specific vehicles, vehicle 
owners, test sites, inspectors, and test 
parameters. Further, specific data 
reports on testing, quality assurance, 
quality control, and enforcement are 
required to insure adequate monitoring 
and evaluation of program operation. 

3. Quality Assurance Audits 

Experience has shown that quality 
assurance is an essential element of 
program management, particularly in 
decentralized systems, which involve 
numerous stations and inspectors. With 
a large, dispersed source of inspections, 
close management is both time 
consuming and labor intensive, and 
close attention to detail on the part of 
the program staff is required. Typically, 
adequate funding has not been available 
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to carry out the level of quality 
assurance necessary to oversee the 
program, particularly in large 
decentralized networks. In today's 
regulation, specific quality assurance 
objectives and requirements are set out, 
including regular overt and covert audits 
to determine whether procedures are 
being followed correctly, whether 
records are being maintained 
adequately, whether equipment is 
functioning properly, and whether other 
problems exist which hinder the 
effectiveness of the program. 

4. Funding 

Lack of adequate funding for 
management and oversight has 
hampered the effectiveness of many 
programs, and has been especially 
problematic in decentralize and 
government-run centralized programs. 
Underfunding tends to negatively impact 
all aspects of the program, and is one of 
the problems that is most difficult to 
address. Without adequate resources to 
hire personnel, purchase equipment, 
monitor stations, follow up on 
enforcement, conduct data analysis, and 
perform numerous other necessary 
functions, the efficiency of many 
programs has suffered. Therefore, the 
regulation requires a demonstration that 
sufficient resources necessary to meet 
the quality assurance objectives and 
requirements of the I/M regulation are 
available. One critical factor in funding 
is the amount spent on quality 
assurance activities. Centralized 
programs currently spend about $1 to $2 
per vehicle on all oversight related 
costs. Decentralized programs spend 
anywhere from 50i to $6 per vehicle, but 
they all suffer from quality control 
problems. California recently increased 
the amount it is spending from $6 per 
vehicle to $7 in an ongoing effort to 
address operating problems in the 
program. 

5. Equipment Quality Control 

The ability to insure good equipment 
quality control has also varied with 
network type, due to oversight 
capability, available resources, and 
equipment sophistication. EPA's audits 
have shown that analyzers frequently 
fail calibration and leak checks in 
decentralized networks, while these 
problems are rarely found in most 
centralized programs. The goal of the 
quality control requirements included in 
the regulation is to insure that test 
equipment is calibrated and maintained 
properly, and that inspection and 
calibration records are created, 
recorded, and maintained accurately. 
These requirements include preventive 
maintenance on equipment; frequent 


checks of the sampling system; analyzer 
calibration: dynamometer and constant 
volume sampler calibration, if 
applicable; and document security 
measures. 

6. Enforcing Motorist Compliance 

Both centralized and decentralized 
programs have experienced problems, to 
varying degrees, with all of the 
approaches traditionally used to insure 
that motorists participate in the 1/M 
program. The extent of the problem, 
however, is often difftcult to quantify. 

For many programs, it is difficult to 
estimate the number of vehicles 
requiring testing due to problems in 
obtaining registration data for a defined 
area from the agency that collects it and 
with the quality of that data. If can also 
be difficult to determine how many 
vehicles have complied. The numl^r of 
vehicles which programs report were 
tested may be overstated due to multiple 
initial tests, in decentralized programs 
especially. Data loss can also result in 
reported test rates that are incorrect. 

Registration denial enforcement 
systems have been viewed as effective 
for the most part, although potentially 
significant problems do exist. For 
example, programs that are not state¬ 
wide have reported problems with 
people registering v^icles with an 
address outside the subject area in order 
to avoid inspection. Similarly, in 
programs that do not test ail vehicles, 
motorists may falsely register the 
vehicle with a weight rating, fuel typ>e or 
model year that is not required to be 
tested. Test certificates are sometimes 
counterfeited, allowing people to escape 
program requirements. Most I/M 
programs do not have an effective 
means of auditing the registration denial 
process: this makes it difficuit to 
monitor which clerks have been 
correctly rejecting applications not 
accompanied by the required test 
certificate. Registration denial 
enforcement has been found to be less 
in States in which a decentralized 
registration issuance system exists. As 
with emission testing, it is difficult to 
insure that registrations are properly 
denied when issued without unified 
control. 

Sticker enforced programs have 
historically performed poorly, for a 
variety of reasons. Enforcement against 
motorists without stickers requires a 
substantial amount of efiort and 
commitment from police departments, 
which have never placed I/M sticker 
enforcement as a priority. Unless sticker 
accountability is very ti^t, motorists 
can obtain a sticker without having an 
inspection at ail. Also, counterfeiting 
has been found in most sticker enforced 


programs. If a program is not state wide, 
it is often impossible to determine 
whether a vehicle without a sticker is in 
fact subject to the I/M test without a 
police officer calling in the registration. 
Similarly, vehicle types and model years 
which are not required to be in the 
program may be difficult to distinguish 
from subject vehicles. Finally, the 
penalty for driving without a valid 
sticker is often not sufficient to deter 
non-compliance or is waived after 
compliance, thereby eliminating 
deterrence effects. 

Computer matching systems have 
been successfully implemented in 
several areas, but experience shows that 
this approach can suffer from problems 
as well, especially in decentralized 
systems because of faulty data transfer 
from inspection stations to the 
enforcement agency. An effective 
approach requires sophisticated 
computer hardware and software and a 
substantial commitment of resources to 
operate the system. Program managers 
must also be willing and able to follow 
through and take whatever enforcement 
actions are available to ensure motorist 
compliance, without political 
interference. 

The sections of the regulation 
covering motorist compliance address 
the range of problems that programs 
may encounter In assuring that vehicles 
comply with the testing requirements. 
Section 182(c)(3)(C)(iv) of the Act 
requires that motorist compliance be 
ensured through the denial of motor 
vehicle registration in enhanced 1/M 
programs; enhanced programs may use 
an existing alternative if it can 
demonstrate that the alternative is 
"more effective" than registration 
denial. For newly implementing 
enhanced areas, the Act does not 
provide any alternatives to registration 
denial enforcement. EPA policy has 
always required that alternative 
mechanisms be "as effective" as 
registration denial and that requirement 
is retained for basic l/M programs. The 
regulation specifies the measures 
necessary to make such determinations. 
All programs must develop a system 
which insures that subject vehicles are 
easily Identified, must adopt a test 
schedule which clearly determines when 
a vehicle is required to be tested, and 
must systematically enforce the 
program. The program also must 
develop quality assurance and quality 
control measures to monitor the 
effectiveness of the enforcement system. 

7. Inspector and Station Enforcement 

Lack of adequate enforcement 
authority against stations and inspectors 
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has historically been a major stumbling 
block in attempts to implement effective 
programs, especially in decentralized 
systems. Even when programs have an 
effective effort to discover improper 
testing by stations and Inspectors, there 
is rarely an adequate system in place to 
prevent the problem from continuing or 
recurring. Lack of authority, low fines or 
penalties, and lack of consistent and 
systematic penalty schedules have 
appeared as serious impediments to 
program enforcement in audits of 
decentralized programs across the 
country. Therefore, the regulation 
requires that all inspectors must receive 
formal training and be licensed or 
certified to perform inspections, and that 
such certification be a privilege rather 
than a right: in effect, programs must 
insure that inspectors who do not follow 
program requirements will be penalized 
fairly and systematically, and will lose 
their license or certification to perfonn 
inspections if problems are not 
corrected satisfactorily. 

In sum. EPA believes that significant 
changes are needed in the design and 
oversight of decentralized programs. 

One factor in improving the performance 
of decentralized 1/M programs can be 
separation of the test and repair 
function; evidence suggests that tests 
were more likely to be performed 
correctly if the testing agent did not 
have any interest or involvement In the 
repair of vehicles. Another important 
consideration is oversight of the 
multitude of stations found in low 
volume decentralized programs. 
Extensive quality assurance efforts are 
necessary due to the greater number of 
stations and inspectors. limited 
oversight capability, greater incentive 
for improper testing, and lack of 
effective enforcement mechanisms in 
many programs. Even very tightly 
designed and run quality assurance 
schemes in decentralized systems have 
not insured that proper inspections take 
place, that forms are adequately 
controlled, or that the program actually 
achieves estimated emission reductions. 
While advanced analyzer technology, 
such as BAR 90 systems, may improve 
the effectiveness of decentralized 
testing, the analyzer alone cannot 
eliminate the incentive for private 
station owners to perform tests 
improperly, or solve the quality 
assurance and oversight problems 
repeatedly identified in decentralized 
programs. Therefore, the additional 
measures listed above are needed to 
insure that claimed levels of emission 
reductions are actually achieved. While 
the rule requires additional efforts in 
each of these areas, it generally allows 


States flexibility in the specific design of 
the I/M program. 

8. Program Effectiveness Evaluations 

To provide assurance that the in-use 
vehicle emission levels projected to be 
achieved by a given program are, in fact, 
being achieved, today's action requires 
the implementation of a continuous. 
State^run effectiveness evaluation 
program for all enhanced I/M programs. 
The effectiveness evaluation would 
need to Include, at a minimum, the 
special testing of a representative, 
random sample of the fleet, consisting of 
at least 0.1% of the subject vehicle 
population. That sample would be 
required to receive a State-administered 
or monitored IM240 transient exhaust 
test, purge test, and pressure test, or 
another test protocol approved by the 
Administrator as equivalent for the 
purposes of evaluation. This testing 
would take place at the time of these 
vehicles’ scheduled initial inspections, 
before any repair. EPA believes this 
could be accomplished in a program 
which routinely requires IM^ testing 
by State personnel randomly visiting 
stations, double checking quality 
control, performing or closely observing 
the testing of vehicles which arrive for 
an initial inspection during the day, and 
flagging those vehicles tested as 
“evaluation” cars. Vehicles required to 
pass only a steady-state test (i.e.. older 
cars) would need to also receive a 
transient 1M240 test, or other approved 
test protocol, to accurately characterize 
tailpipe emissions. Test data from these 
vehicles would document the true state 
of maintenance and emissions 
performance of the in-use fleet. In a 
program in which not all stations are 
equipped for performing the required 
battery of evaluation tests a di^erent 
approach would be needed. In this case, 
a random sample of vehicle owners 
would need to be notified in advance of 
their regularly scheduled inspection and 
required to report to a station which 
does have that capability and which will 
be state operated or monitored as 
previously described. 

The evaluation program described 
above would also determine the amount 
of emission reductions the state can 
credit retrospectively toward the 
reasonable further progress 
requirements discussed previously. The 
I/M performance target is to achieve a 
specific fleet-wide emission level (in 
grams per mile) after I/M and other 
mobile source strategies are 
implemented. 

To isolate the impact of the 
performance of I/M programs, as 
opposed to other strategies such as new 
car standards or reformulated gasoline. 


EPA will evaluate the performance of 
centralized, test-only systems (the 
standard established by the Act) to 
determine the actual effectiveness of the 
program. EPA will also do the same for 
any other approved I/M program. This 
evaluation will be used to update the 
emission factor model which states Will 
use to conduct the evaluation of the test 
and-repair system. Thus, if any given 
mobile source strategy is more or less 
effective than MOBILES predicts. EPA’g 
evaluation and model modifications will 
take that into consideration. For 
example, if reformulated gasoline is 
found to be more effective, the emission 
credits in the model will be adjusted 
accordingly. So, when an area using 
reformulated gas evaluates fleetwide 
emissions, using the revised model will 
properly account for the actual effect of 
the program. 

K. State Implementation Plan (SIP) 
Submissions 

In today's action. EPA requires that in 
order to considered complete and 
fully approvable. I/M SIP submittals 
must include an analysis of the program 
using the most current EPA mobile 
source emission model demonstrating 
that the program meets the applicable 
performance standard; a description of 
the geographic coverage of the program: 
a detailed discussion of each required 
program element; the legal authority 
related to the implementation and 
operation of the I/M program; and the 
text of all implementing regulations, 
interagency agreements and memoranda 
of understanding. The following two 
deadlines are relevant to the SIP 
submittal process: by November 15, 

1992. States must submit a plan which 
includes a formal commitment by the 
Governor to the adoption and 
implementation of an 1/M program 
meeting all the requirements of this 
action, including a schedule of program 
implementation milestones addressing 
the promulgation of draft and final 
regulations, the issuance of final 
specifications and procedures, the 
issuance of final Request for Proposals 
(where applicable), and all other 
relevant dates, including mandatory test 
dates. Note that these submittals do not 
have to specify program details such as 
the test procedures or model year 
coverage. EPA will conditionally 
approve all such submittals under 
section 110(k)(4). EPA believes that 
conditional approvals are appropriate m 
these circumstances because states 
cannot be expected to begin developing 
I/M programs meeting the requirements 
of these regulations until the regulations 
are finally adopted. EPA does, however, 
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believe that stales can adopt and 
implement I/M programs within one 
year of making the commitment 
described above. Therefore, as a 
condition of EPA’s approval, the 
regulations require that by November 15 
1993, a complete SIP revision must be 
submitted which contains all of the 
elements listed above, including 
authorizing legislation and implementing 
regulations. Since EPA is not required to 
conditionally approve SIP revisions but 
merely has the discretionary authority to 
do so. EPA believes that it has the 
authority to limit the use of conditional 
approvals to instances in which states 
commit to submit fully approvable SIPs 
containing all necessary legislation and 
regulations by November 15.1993. EPA 
believes that in balancing the 
congressional desire for promptly 
effective I/M programs with state needs 
lo have EPA*s final 1/M regulations prior 
to adopting and implementing programs, 
November 15.1993 is a reasonable date 
to require submission of fully 
approvable 1/M plans. 

Various nonattainment areas were 
rtn|uired to correct deficiencies In 
operating I/M programs. These areas 
must submit commitments to adopt 
lu» ded changes as soon as possible but 
no later than the above SIP submittal 
schedule. The Act also requires basic 1/ 
M areas to continue to operate programs 
at least as stringent as what was in the 
SIP at the time of passage of the 
amended Act or the minimum basic 
requirement, whichever was greater. 
Today’s action requires that areas meet 
this requirement but allows for changes 
in program design, as long as those 
changes result in a program that 
achieves at least as much or more 
reduction as the SIP-approved program 
at the time of passage of the amended 
Act or the minimum basic program 
required by these regulations, whichever 
is greater. 

L Implementation Deadlines 

Basic I/M programs must be 
implemented as expeditiously as 
practicable, with full implementation by 
lanuary 1,1994. for decentralized 
Pr ograms or by July 1,1994, for 
centralized programs. Additional phase- 
in lime (not to exceed the enhanced area 
schedule) may be taken if the area opts 
to do an enhanced I/M pro^am instead. 

Today’s action requires that enhanced 
I/M programs be fully implemented with 
respect to all administrative details, 
such as enforcement and waivers, by 
lanuary 1.1995. However, today's action 
allows states to phase in high-tech 
testing. The rule calls for high-tech 
testing to start in January 1995, and to 
cover at least 30% of the vehicle model 


years present in the fleet at the time 
which according to the program design 
will eventually be subject to the high- 
tech test in order to meet the November 
1999 milestone. The rule also calls for all 
affected vehicles to be inspected using 
high-tech by January 1,19^. Another 
phase-in option in today’s action is to 
allow States to begin high-tech testing 
with looser outpoints to allow the test 
system and repair industry to adjust to 
the new requirement. This is important 
to allow the repair industry to build the 
skills necessary to fix vehicles that will 
fail the high-tech procedure. Full 
outpoint phase-in for these vehicles 
must be completed by January 1,1998. 
EPA is also concerned about the time 
that may be needed for programs which 
have established test-and-repair 
networks to make a transition to a test- 
only format without causing some 
portion of the currently licensed 
inspection stations to lose their 
investment in new 1/M analyzers. 
Today’s action allows enhanced I/M 
areas to continue testing vehicles, which 
are not among the 30% phased in to test- 
only as described above, in a test-and- 
repair network until January 1,1996, 
when the test-only system would be 
fully phased-in. 

Section 182(c)(3)(B) of the Act requires 
that enhanced 1/M programs "take 
effect" by November 15,1992, in 
compliance with EPA's enhanced 1/M 
guidance. Had the Agency been able to 
promulgate full guidance by even the 
statutory date of November 15,1991, 
states and local jurisdictions would still 
have been extremely hard pressed to 
enact legal authority, adopt rules, 
license or contract for the building of 
test-only facilities, and complete the 
myriad of tasks that are required to fully 
implement an effective program by 
November 15.1992. It is clear that this 
date is now impossible to meet. 

On the other hand, the sense of 
urgency incorporated in the statutory 
date is well justified, and the Agency 
has attempted to craft a combination of 
required SIP submittal dates and testing 
phase-in schedules which will require 
enhanced 1/M areas to make an 
immediate commitment to a fully 
effective program and to proceed 
expeditiously with its implementation. 
The subsequent submittal dates 
represent a significant challenge and 
will require priority focus on 
implementation of the enhanced 1/M 
program. As stated above in the section 
on SIP submittal deadlines, EPA 
believes that states will need one year 
from initial SIP commitment submission 
to adopt all necessary statutory and 
regulatory authority. Once this is done. 


EPA concludes that the statutory 
requirement to have programs "take 
effect" will be satisfied. The 
implementation phase-in dates provide 
states the time needed to construct 
testing facilities and get the program 
fully operational. 

VI. Public Participation 

This section discusses the content of 
major submissions to the docket 
received during the comment period and 
EPA’s response to those comments. 
Submissions were received from 
approximately 300 commenters, 
including private citizens, state and 
local governments, various industries, 
environmental oi^anizations, and other 
organizations and individuals. Copies of 
the comments in their entirety can be 
obtained from the docket for this rule 
(see "ADDRESSES"). The docket also 
includes a complete Response to 
Comments document for this rule, which 
provides greater detail on the comments 
received and EPA's response. Given the 
sheer volume of the comments received, 
many of the less significant comments or 
minor details are addressed only in the 
Response to Comments document even 
where minor changes to the final rule 
were made in response to such 
comments. Seven major issues emerged 
from the public comments and will be 
addressed below. These include: 
Network type, alternatives to the IM240. 
implementation deadlines, improving 
repair effectiveness, on-road testing, the 
enhanced 1/M performance standard, 
and the basic I/M performance 
standard. 

A. Network Type 

1. Summary of Proposal 

The preamble to the proposed rule 
stated that EPA knows of no way to 
make test-and-repair decentralized 
programs as effective as test-only 
centralized programs, based on 
experience over the past 15 years 
showing problems with improper testing, 
oversight, and quality control. Fi*A 
believes that an inherent conflict of 
interest exists which increases the 
likelihood of improper testing in this 
type of network. However, several 
commenters in public sessions prior to 
issuance of the notice of proposed 
rulemaking (NPRM) had argued strongly 
that test-and-repair networks are or 
could be equivalent to centralized 
programs, and that EPA was unjustified 
in automatically discounting enhanced 
test-and-repair program effectiveness, 

In the NPRM, EPA proposed that 
decentralized test-and-repair programs 
be granted provisional equivalency to 
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centralized programs for purposes of 
initial SIP submission and approval, 
requiring program evaluation to assure 
that both centralized and decentralized 
programs were meeting the performance 
standard. EPA proposed to require any 
test-and-repair program grant^ 
provisional equivalency to submit a 
back-up plan including all necessary 
authority to switch to a test-only system 
if the program evaluation showed that 
the performance standard was not being 
met. CPA also proposed that test-only 
decentralized networks, such as the 
management contractor/franchise 
system being proposed in Texas, be 
granted presumptive equivalency to 
traditional single contractor, test-only 
programs. EPA asked for comment on 
the appropriate definition of “test-only** 
for purposes of granting presumptive 
equivalency. For areas that wished to 
retain decentralized programs but did 
not meet requirements for provisional or 
presumptive equivalency, EPA proposed 
that States could petition the 
Administrator for higher than the default 
level credit for their programs, based on 
past performance, on a case-by-case * 
basts. 

2. Summary of Comments 

2. Comments on network type focused 
on several issues: the advantages and 
disadvantages of decentralized and 
centralized networks, the ability or 
inability of decentralized programs to 
achieve equivalent emission reductions 
to centralized programs, and the 
appropriateness and legality of granting 
presumptive or provisional equivalency 
to test-and-repair and test-only 
decentralized networks. Each of these 
issues is discussed below. 

a. Advantages of Centralized and 
Decentralized Networks. The advantage 
offered for decentralized test-and-repair 
programs by station owners and The 
Society of Automotive Vehicle Emission 
Reductions. Inc. (SAVER) was that 
decentralized programs are more 
convenient for the public. The consumer 
can choose where to have a vehicle 
inspected and repaired. Because repair 
and lest are not separated, it is easier 
for the mechanic to verify that repairs 
were performed effectively and 
redundant equipment costs are avoided. 
Centralized programs were disfavored 
because they allegedly would create 
long lines and necessitate multiple trips, 
i.e., failing motorists cannot purchase 
repairs at the inspection facility. Long 
driving distances and high prices for a 
centralized test were also cited as 
disadvantages of centralized programs 
in comparison to decentralized 
programs. 


The advantages offered for 
centralized programs by centralized 
contractors and state agencies operating 
centralized programs were that test fees 
were lower, oversight and enforcement 
costs are lower, end the consumer gets 
an ob|ective test. These parties find no 
overall convenience advantage in 
decentralized programs. They note that 
improper testing and improper failures 
also result in inconvenience. 

b. Legality and Appropriateness of 
Provisional Equivalency. NESC AUM. 
the American Lung Association, the 
Natural Resource Defense Council. 
STAPPA/ALAPCO. the New York 
Department of Environmental 
Conservation, the New York Department 
of Motor Vehicles, the California EPA. 
the California I/M Review Committee, 
and many others commented that in 
light of evidence that decentralized test- 
and-repair programs cannot meet a 
centralized peiformance standard, it is 
inadequate and probably illegal for EPA 
to allow for provisional equivalency. 
They suggest no evidence has been 
provided that decentralized test-and- 
repair programs can work as well as 
centralized programs. These 
commenters argue that to grant 
provisional equivalency without some 
confidence In the prospects for success 
is to irresponsibly allow ineffective and 
costly programs to continue while air 
quality improvement suffers. Parties 
argue that either test-and-repair 
programs should not be allowed at all, 
or up-front equivalency demonstrations 
should be made. 

Station owners and other parlies 
commented that decentralized test-and- 
repair programs can be as effective as 
centralized programs. They believe that 
centralized programs have improper 
testi^ too. and argue that separating 
repair and testing will not eliminate 
cheating. The main argument is that 
BAR90 technology has solved or can 
allow l/M programs to solve these 
problems. It was also argued that more 
attention to enforcement would solve 
the problem. Some believe that with the 
addition of enhanced BAR90 technology 
and the ASM test, stations would have 
more of an investment and therefore 
would be more motivated to perform 
proper tests. 

Parties arguing that decentralized 
programs could not and will never be 
able to meet a centralized enhanced - 
performance standard cited past 
experience, especially with the BAR90 
systems in California and New York. 
They also believe that the inherent 
conflict of interest, the large number of 
stations, and the institutional barriers 
they face make it impossible for a 


decentralized test-and-repair system to 
work equally effectively. In that 
California, with its severe air quality 
problem and forceful air quality 
program, has spent $6-7 per car on 
oversight and still is experiencing high 
improper testing rates, it is not likely 
that any other state can do better. 

Comments on the program evaluation 
requirements for equivalency 
demonstration were closely related to 
the proposal's intent of granting 
presumptive and provisional 
equivalency. Those who felt that 
decentralized programs should be 
granted provisional equivalency 
commented that a badc-up program 
should not be required. Those who were 
against granting provisional or 
presumptive equivalency In the first 
place commented that at the very least a 
back-up program was necessary, while 
others argued that an up-front 
demonstration of equivalency was 
required by the Clean Air Act. Those 
parties did not feel that decentralized 
programs could meet such a requirement 
for equivalency up-front or in the future, 
and felt that allowing states to try was 
irresponsible of EPA, In light of 
experience showing that decentralized 
programs did not work, and especially 
looking at the California example, these 
parties signed that provisional 
equivalency would lead to the 
prolonging of programs doomed to 
inevitably fail. Meanwhile, time, money, 
and effort would be wasted on 
attempting to demonstrate equivalency, 
while air quality continued to worsen. 
Parties who were network neutral 
commented in favor of the most 
effective, cost-effective, and convenient 
choices possible, and urged EPA to 
make network requirements clear, so 
that station o%vner6 could make 
reasonable decisions as to whether to 
invest in an enhanced program or not. 

The National Automotive Service 
Association uiges EPA to be clear In 
setting equivalency requirements so that 
small business owners are not misled 
The organization is concerned that 
**changing the ground rules** will mean 
that owners do not have time to recover 
their investments. 

c. Legality and Appropriateness of 
Presumptive Equivalency. The majority 
of comments on this section of the rule 
relate to the definition of **test-on!y.*’ 
Commenters were concerned that any 
other services, even if they were not 
repair related, may lead to a conflict of 
interest, in that the facility may sell easy 
passes to increase other business, and 
that the motivation to perform proper 
testing to avoid loss of license may be 
diminished by revenue from other 
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services. Other services may also simply 
distract from the testing process and 
result in weaker quality control and 
quality assurance. In addition, 
commenters were concerned that a true 
separation of test-and-repair could not 
be achieved. The Natural Resources 
Defense Council, a centralized 
contractor, a local repair shop owner, an 
analyzer manufacturer, and the 
Automotive Service Association 
supported a definition of test-only that 
allowed for no other services. 

ARCO commented that the definition 
of test-only should be less restrictive 
and allow for the sale of gasoline, tune- 
ups, brake jobs, tire replacement, oil 
changes, motor vehicle sales and 
leasing, and emission control repairs up 
to $30. Jiffy Lube commented that quick 
lube services do not affect emissions 
and should be allowed. 

The Texas Air Control Board 
commented that the rule should more 
explicitly separate test and repair, for 
example by barring individuals from 
owning stock in companies providing 
motor vehicle sales or services. The 
TACB had been concerned with making 
more than a paper distinction between 
test and repair facilities. Mobil Oil 
supported a definition requiring test- 
only contractors to not engage in the 
business of manufacturing or selling 
motor vehicles in the state, and 
prohibiting them from offering to the 
g»meral public for profit motor vehicle 
maintenance or repair service at the 
inspection location or any other location 
in the state. 

NRDC commented that presumptive 
equivalency may be premature since the 
larger number of stations and 
participants may make quality control 
and assurance more difficult than in a 
single contractor situation. Also, 
independent test-only stations might sell 
easy passes simply to encourage repeat 
and word-of-mouth inspection business. 

3. Response to Comments 

a. Advantages of Centralized and 
l^ecentraUzed Networks, The advantage 
cited for decentralized programs— 
superior convenience—is not supported 
by the data available, and contrary to 
initial, intuitive thinking about the 
problem, the data available indicate the 
opposite is true. EPA specifically 
requested information on the relative 
convenience costs of centralized and 
decentralized programs. EPA has one 
new major set of data on the 
convenience issue submitted by ARCO. 
Also. EPA conducted an audit of the St. 
Louis, Missouri BAR90 I/M program 
which also yielded some Information on 
convenience issues. ARCO submitted its 
latest Customer Study statistics on the 


use of its SMOCPROS stations in 
California. The ARCO study showed 
that 82% of the motorists getting tested 
at a SMOGPROS station waited for the 
test. Only 9% dropped the car off and 
went to work. Of those that failed (18%), 
one-third left the test station and did not 
get repairs there. A survey conducted by 
Riter Research. Inc. (discussed in the 
proposed rule preamble) found 50% went 
to another station for repair, the 
difference probably stems from the fact 
that SMOCPROS emphasizes and 
markets its repair capabilities. Neither 
of these studies looked at the question 
of whether those who got repairs at the 
station of initial test were able to do so 
at the time of initial test. Anecdotal 
evidence indicates that motorists that 
fail at a test-and-repair station often 
need to make an appointment at a later 
time for the repair work. This is not 
surprising given that good repair shops 
are usually booked solid and most 
people are unaware that they might fail 
the test. Among the 82% that waited for 
the test, 62% waited more than 20 
minutes. 23% of the SMOGPROS 
customers that came from home drove 
more than 5 miles to the station and 40% 
of the customers that come from work 
drove over 5 miles. EPA found in its 
recent audit of the Missouri 
decentralized test-and-repair I/M 
program, that it took 48 minutes on 
average to get a test at a randomly 
selected sample of stations even when 
appointments were made beforehand. 
Also, 40% of the stations in St. Louis at 
which auditors tried to get an inspection 
without an appointment told the auditor 
that a test could not be done anytime 
soon and that they would have to return 
at another time. 

These data reinforce earlier findings 
about decentralized, test-and-repair 
convenience: Motorists wait much 
longer to get a test than in efficient 
centralized systems (typically under 5 
minutes), and despite the large number 
of stations, many motorists drive long 
distances to get inspected in test-and- 
repair networks—seemingly as far as in 
centralized programs with well designed 
networks. The enhanced decentralized, 
test-only option that states can pursue 
retains the high-volume efficiency of 
centralized networks while making more 
test stations available to further reduce 
driving distances. 

Among the cohort of vehicles that fail 
the initial test, it is clear from the ARCO 
data and the Riter Research data that 
many or most people that fail the test do 
not opt for one stop test-and-repair and 
other information indicates that some 
may have to make more than one trip 
even if they want to get repaired at the 
initial test station. Given that the 


overwhelming majority of motorists will 
pass the initial test, the time they save 
in a centralized system more than 
exceeds the apparently small additional 
time, compared to a test-and-repair 
system, motorists that fail will spend 
going to a repair shop and returning to 
the test-only facility. 

The California I/M Review Committee 
investigated the question of indirect 
costs for both centralized and 
decentralized programs. The Committee 
looked at the entire time^cycle, including 
driving to the station, getting a test, and 
the complete repair and retest process. 
The Committee estimated that the total 
time, per inspected vehicle for the entire 
process was 76 minutes in a centralized 
program and 83.25 minutes in a 
decentralized program. 

EPA concludes there is no factual 
basis for the thesis that test-only is less 
convenient than test-and-repair. It is 
clear that test-only programs are more 
convenient for the majority of motorists 
that pass, and may in fact be more 
convenient overall. This conclusion is 
supported by the California 1/M Review 
Committee which has undertaken an in- 
depth analysis of test-only I/M issues, 
as well as other commenters with 
experience in centralized systems. 

The rule gives states the opportunity 
to reduce by virtually half the 
inconvenience associated with I/M, 
simply by switching to a biennial 
system. States can further enhance the 
convenience of test-only systems by 
issuing registrations in the inspection 
lane. By doing so. motorists avoid 
having to visit the Department of Motor 
Vehicles and wait to get the 
reregistration processed. States are also 
considering “bundling” other services 
such as driver license renewal, tax 
payments, and the like. EPA would 
encourage states to continue in these 
efforts at maximizing public 
convenience. 

b. Legality and Appropriateness of 
Provisional Equivalency. EPA was 
impressed by the fact that the state 
agencies that are charged with 
implementing entranced 1/M programs 
stated in no uncertain terms that they 
knew of no solution to the problem of 
test-and-repair ineffectiveness and 
virtually all urged EPA to eliminate 
provisional equivalency from the final 
rule. EPA was also surprised to hear 
that many representatives of the 
decentralized, test-and-repair industry 
were not in favor of the provisional 
equivalency approach taken in the rule. 
They considered it a non-option because 
of the uncertain situation it left them in 
and the political difficulty such an 
approach would face. 
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The argument by SAVER, and other 
test-and>repair industry representatives, 
that the enhanced BAR90 system can 
address the problems with test-and> 
repair programs is not supported by the 
results from BAR90 systems in 
California and New York, both of which 
submitted extensive comments and data 
on effectiveness, and the Missouri 
BAR90 program which EPA audited in 
August of 1992. EPA conducted 30 covert 
audits over three days in St. Louis and 
04% of the stations falsely passed 
vehicles set to foil the test. The catalyst 
was removed from the covert vehicles, 
and despite the fact that the Missouri 
program includes a safety inspection 
that requires the vehicle to be raised on 
a lift for a brake check. 75% of the 
stations passed the covert vehicles for 
catalyst. The covert vehicles were also 
set to fail the tailpipe emission test, yet 
34% of the stations found ways to pass 
these vehicles. 

California is recognized by most 
observers as having the most effective 
and comprehensive decentralized, test- 
and-repalr system in the world. The 
California 1/M Review Committee's 
Draft Fourth Report to the Legislature, 
issued on September 8.1992, reinforces 
the findings discussed in the proposed 
rule that test-and repair 1/M programs 
are achieving only 50% (at best) of the 
potential emission reductions. Tlie 
report shows that the enhanced BAR90 
system being used in California is 
achieving only 42% of the potential for 
hydrocarbons. 32% for carbon monoxide, 
and 34% for hydrocarbons. The 
Committee also writes that "Limited 
evidence available to the Review 
Committee suggest that improper Smog 
Checks may occur more frequently 
under circumstances where the vehicle 
owner has had a previous business 
relationship with the Smog Check 
station. Under these circumstances, 
there is an inherent conflict of interest 
between the desire of the Smog Check 
station to satisfy the customer and the 
need to perform a proper and thorough 
inspection that may cau^ the vehicle to 
fail." The Review Committee also 
concluded that given the enormous 
expenditures on enforcement in 
California, additional expenditures on 
enforcement to improve compliance 
would not be cost-effective. 

The New York Department of Motor 
Vehicles presented extensive testimony 
on the pitfalls of implementing a test- 
and-repair program. New York is using 
the most advanced BAR90 arrangement 
v\ith modem hook-ups to a centralized 
data processing system and automatic 
polling of stations. The Department 
testified that the 50% credit reduction 


estimated for test-and-repair programs 
by EPA is supported by the 
Department's findings. The DMV set out 
in designing its BAR90 system to "close 
every loophole" but they quickly found 
out that the system simply does not 
work. The testimony from New York 
demonstrates that despite having the 
most sophisticated analyzers, excellent 
data cbllection and analysis, and 
aggressive covert audits, other 
fundamental problems impeded 
effective performance. EPA views many 
of these problems as major stumbling 
blocks and would encourage the reader 
to review the docket for the full text of 
this testimony. Two examples will 
provide a flavor of this testimony. First. 
New York testified that data analysis 
alone is insufficient evidence in court, 
that in order to successfully prosecute, 
the state must catch the inspector doing 
the improper testing. Second, the state 
found, as has California and others, that 
catching inspectors actually doing 
improper testing is extremely diflicuU. 
NY DMV testified. "If you (the 
inspection station] don't do inspections 
for anybody but regular customers—bad 
inspections for anybody but regular 
customers, or [for] good, strong 
referrals—from either another station or 
some person you know and trust—then 
an undercover will never get you. 
(emphasis added)" Thiu is a 
fundamental limitalion in the test-and- 
repair system. EPA's experience with 
covert audits is that it is very hard to 
overcome the natural suspicion of 
inspectors at stations. They know the 
state is out doing covert audits and most 
take the necessary precautions to avoid 
being detected engaging in improper 
testing, many times EPA covert auditors 
are discovert by the station and 
confronted. Thus, a quality assurance 
system has two effects: it eliminates 
egregious improper testing and it makes 
inspectors cautious about for whom they 
improperly test. Essentially, improper 
testing beromes harder to detect 
because it is driven underground. 
California showed that with the 
expenditure of vast amounts of 
resources it could reduce the covert 
audit false improper test rate from about 
80% to about 20-30%. But the 1/M 
Review Committee's work shows that 
much of this change was a diminution in 
detection not wholly a reduction in 
actual improper testing or an 
improvement in program performance. 

The due process system makes it 
virtually impossible to detect, stop, and 
prevent improper testing in test-and- 
repair systems. New York DMV finds 
that while the BAR90 system has 
improved its ability to detect improper 


testing through data analysis, the legal 
system essentially doesn't allow data to 
be introduced as evidence. Even when 
an inspector is caught doing an improprr 
inspection during a covert audit, the 
plea before the judge is that an isolated 
mistake was made inadvertently—even 
when data indicates a larger problem. 
The inspector gets off with a reprimand, 
or a short suspension. Even when a 
revocation is obtained, the inspector can 
get a stay within 30 days and is back in 
business selling tests, or the business 
simply reincorporates with different 
principals (often in-laws) and business 
as-usual resumes. Under these 
circumstances, the type of analyzer, the 
type of test, the amount of oversight, 
and the expenditures made are 
essentially irrelevant. 

The House Committee Report on the 
Clean Air Act gives some insight into 
the Committee's thinking on this 
question when it states. "The intent of 
the Committee is that enhanced 
inspection and maintenance programs 
as required under this subsection are to 
either be centralized, or to include other 
program elements which taken together 
allow a decentralized system to be as 
effective as a centralized system in 
identifying noncomplying motor 
vehicles, and causing such vehicles to 
be repaired." (House Rept. 101-490. part 
1, p. 240) The basic problem with the 
provisional equivalency approach is that 
neither EPA nor the slates or other 
commenters know of any "other 
program elements taken together" that 
will achieve equal effectiveness, except 
the separation of test and repair. While 
some comments indicated concern over 
particular aspects of the definition of a 
decentralized test-only system, most 
concurred with EPA that such a system 
will be equally effective. However, the 
docket is conspicuously lacking in ways 
to make decentralized, test-and-repair 
equally effective that haven't already 
been tried and failed. ' 

In light of the absence of known 
elements to make test-and-repair 
equally effective, EPA shares the 
concern that provisional equivalency for 
test-and-repair systems will simply 
delay the Implementation of effective 
enhanced 1/M programs, that it will 
create more confusion and hardship 
than a transition to a test-only netw^ork. 
and will be Inordinately expensive to 
attempt. Therefore, EPA has dropped the 
provisional equivalency option for test- 
and-repair systems from the final rule 
Nevertheless, besides implementing a 
decentralized, test-only system, states 
still have the option under the 
provisions of case-by-case equivalency 
to demonstrate that a decentralized. 
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test-and*repair program will be as 
effective as a oeBti^izcd system. States 
will have to make this demonstration at 
the time of SIP submittal as 
contemplated by the statute. 

C. Legality and Appropriateness of 
Presumptive Equivalency. EPA agrees 
with the majority of comroenters on this 
issue that presumptive equivalency 
should be farther limited with respect to 
the definition of test-only. It was £PA*8 
intent in deriving the test-only concept, 
that it would be very much like 
centralized programs today, where only 
testing 18 performed at the station and 
there is no other business involved to 
compete with the testing business for 
management attention. EPA believes 
that test-only stations could be 
authorized to perform other state 
services, such as registration renewal 
without creating a conflict of interest. 
Thus, EPA has modified the definition of 
“test-only** for the purposes of 
presumptive equiv^ency, to clarify that 
the sole purpose ol stations in such 
program shall be testing, with the 
exceptions discussed above. 

jiffy Lube and ARCO would have EPA 
fu^er blur the line distinguishing 
testing and repair. EPA finds no rational 
basis for granting presumptive 
equivalency to a test-only system in 
which shops perform all sorts of motor 
vehicle services (such as lube jobs) and/ 
or repairs. In the recent Missouri audit 
lube shops, tire shops and other stations 
that would fall Into a broadened 
definition of test-only performed 
improper testing more often than the 
overaU average. There is no evidence to 
suggest that the conflicts of interest and 
the program management impediments 
inherent in the test-and-repair approach 
are alleviated by eliminating engine 
repairs alone from the test station. 

The NRDC commented that 
presumptive equivalency may be 
premature for a decentralized, test-only 
system. While EPA is concerned that 
states could pooriy design and 
implement test-only programs. EPA 
believes the risks are no greater than 
that presented by a centralized system. 
The reality is that any kind of program 
can be badly implemented. EPA believes 
the comprehensive requirements 
contained in today's rule will lead to 
high levels of quality control and quality 
assurance in both types of systems. 

B. Alternative Tests 

1. Summary of Proposal 

It was proposed that alternative test 
procedures be approved if they were 
shown to meet the criteria established 
bv ( 207 of the Clean Air Act and by the 
i/m rule. ETA requested comments on 


an enhanced performance standard that 
would incorporate steady-state tests 
and comments and any available test 
data regarding the feasibly and potential 
effectiveness of an inspection comprised 
of steady-state exhaust and steady-state 
purge tests in a tests in a test-only 
network. Spedficaliy. EPA requested 
comments on the ability of a steady- 
state test to identify hi^ emitting 
vehicles and enforce effective repairs. 

2. Summaiy of Comments 

Most commenlers recommended that 
EPA continue to evaluate alternative 
tests such as the acceleration simulation 
mode test publicized by ARCO. The 
main reason offered for why EPA should 
evaluate and possibly adopt the test for 
the performance standard was that it 
was cheaper and faster than the IM240 
test. It also was suggested that it may 
have fewer errors of commission, or 
false failures. Some automobile dealer 
associations suggested the test should 
be adopted in the regulation as 
equivalent or if not equivalent better 
from a cost standpoint. These 
organizations offered no further data 
except what ARCO had presented to 
support their position. Environment 
Canada submitted data collected in a 
lab study it tmdertook in Ottawa. The 
California Environmental Protection 
Agency also submitted test data. 
Unfortunately, these data have turned 
out to be defective because incorrect 
dynamometer settings were used in the 
testing. 

Motor vehicle manufacturers and 
centralized contractors urged EPA not to 
approve tests that did not meet the 
criteria for approval proposed in the 
NPRM and that were not based on a 
significant amount of data. On the other 
hand. ARCO urged EPA to drop the 
requirement for Federal Test Procedure 
correlation, arguing that the test should 
be approved baaed on its ability to 
identify high emitters. 

3. Response to Comments 

The status of investigating alternative 
tests has been addressed previously in 
the discussion of major issues. The final 
rule leaves the alternative test section 
unchanged from the proposal. ARCO*s 
suggestion for dropping the correlation 
requirement would be contrary to the 
requirements of section 207 of the Clean 
Air Act EPA agrees with the Motor 
Vehicle Manufacturers that a significant 
data base is necessary to assess the 
effectiveness of a lest procedure—both 
laboratory data and data from I/M lane 
appiicalion of the test Test procedures 
must be evaluated under the full range 
of circumstances under which they will 
be used and on the full range of 


vehicles. EPA is committed to fully 
evaluating the four-mode test procedure 
discussed earlier and developing 1/M 
credits for such tests. If these tests prove 
effective. EPA will establish official test 
procedures pursuant to the criteria in 
section 207 of the Clean Air Acl provide 
emission reduction credits for them, and 
make them available to 1/M programs. 

At this point in time, however, EPA 
believes that there is no technical basis 
for approving any steady-state loaded 
mode test as an alternative to the iM240. 

C. Implementation Deadlines 

1. Summary of Proposal 

The proposal set out implementation 
deadlines with the goal of requiring the 
most expeditious implementation of 
programs practicable. For basic 1/M 
areas implementing decentralized 
programs, july of 1993 was the proposed 
des^ina For basic areas implementing 
centralized programs, the proposed 
deadline was six months later, january 
of 1994. For enhanced areas, il was 
proposed that all program requirements 
go into effect by july of 1994, with 
phase-in of test-only coverage and high- 
tech testing allowed for areas switching 
from test-and-repair to test-only. Phase- 
in of transient testing and evaporative 
system checks was ^so proposed for 
test-only areas. Phase-in was structured 
such that 30% of the vehicles that were 
to eventually be subject to transient 
IM240 testing were to participate in the 
test-only system beginning in July of 
1994. By january of 1996. ^1 applicable 
model years and types were to be 
included in the test-only system. For 
existing test-only areas with contract 
expiration dates up to December 31, 
19M, alternative phase-in schedules 
could be approved. EPA requested 
comment on alternative implementation 
schedules. 

2. Summary of Comments 

Most environmental groups that 
commented favored an accelerated 
implementation schedule. A chapter of 
the Sierra Club approved of the 
schedule, but felt that cutpoints should 
be tightened before 1998. These groups 
understand the need for States to have 
time to implement but still feel EPA 
should ac^erate the implementation 
schedule fix>m what la in the regulation. 
The Natural Resources Defense Councii 
argues that legally. EPA is required to 
begin the sanction process for states 
failure to implement programs by 
November 15.1992. and for basic areas 
failure to meet the immediate SIP 
submission requirements of the Clean 
Air Acl. They comment that EPA does 
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not have legal authority to offer 
deadline extensions to states through 
conditional SIP approvals. 

ARCO argued that the different 
deadlines for decentralized programs 
versus centralized programs is an unfair 
advantage for centralized programs. 

This advantage may mean that 
decentralized programs will fail to meet 
the equivalency demonstration because 
of the lack of time to implement a good 
program. 

States required to implement basic 
and enhanced programs commented that 
more implementation time is needed. 

The Alaska Department of 
Environmental Conservation and the 
Michigan Department of State 
commented that a July 1993 deadline for 
decentralized basic programs was too 
early, because analyzer manufacturers 
would not be able to complete the 
needed steps of designing, 
manufacturing, and shipping analyzers 
by then. The American Association of 
Motor Vehicle Administrators 
(AAMVA) agreed and suggested, as did 
Alaska, a deadline of January 1994 for 
basic decentralized programs. For basic 
areas implementing enhanced designs, 
AAMVA suggested a deadline of 
January 1995, with phase-in allowed as 
for enhanced areas. Ohio EPA was also 
concerned that basic areas not be 
discouraged from implementing 
enhanced programs because of the 
January 1994 deadline. 

The California Environmental 
Protection Agency (CALEPA), the 
California I/M Review Committee, the 
South Coast Air Quality Management 
District (SCAQMDJ. and the Wisconsin 
Department of Transportation (WIDOT) 
all formally commented that more time 
was needed for implementation in 
enhanced areas. CALEPA is concerned 
because it believes it cannot obtain 
legislation until late in 1993. CALEPA 
suggests the implementation date for 
states switching to test-only be January 
1996. Similarly, the California I/M 
Review Committee comments that the 
state legislature cannot be expected to 
grant broad authority for sweeping 
program changes on such a short 
schedule; they suggest that July of 1995 
is the earliest practical date for 
implementation of a different program. 
These California agencies contend that 
the 30% phase-in between 1994 and 1996 
does nothing to alleviate the time 
constraints of the implementation 
schedule. The SCAQMD commented 
that the phase-out period for 
decentralized test-and-repair programs 
should be longer than provided for. 
given that substantial inertia already 
exists against program changes. WIDOT 


favors a deadline for full enhanced 
program implementation by November 
15.1996, noting that States who are 
considering different I/M vendors 
instead of having current contractors 
upgrade the program will need more 
time. 

The New Jersey, Utah, and New 
Hampshire I/M agencies also requested 
more time. The Texas Vehicle 
Inspectors Association contended that 
EPA originally promised phase-out of 
test-and-repair through the year 2000. 

3. Response to Comments 

EPA agrees in general that the original 
deadlines written into the proposed rule 
do not, at this late date, give states 
adequate time to accomplish the many 
tasks involved in implementing new or 
revised 1/M programs. It should be 
noted that the Clean Air Act did not 
specify implementation dates for basic 
I/M programs. Sections 182(a)(2](6)(i) 
and (b)(4) merely require states to 
submit plans *‘immediately after the 
date of enactment.’* Nevertheless, the 
Clean Air Act contains ambitious 
deadlines for attainment and reasonable 
further progress that press for faster 
implementation than might normally be 
pursued. There are three states that are 
faced with a new 1/M requirement; all of 
the other states have operating I/M 
programs and policy makers are 
generally familiar with many of the 
issues and requirements involved in 
upgrading and expanding I/M programs. 
This shoiild help expedite the legislative 
and re^latory process to some extent. 

On the other hand, EPA recognizes 
that the legislative and regulatory 
processes have inherent time 
constraints. The legislative process 
generally takes 3-4 months, at best, and 
the administrative procedures 
requirements in states typically require 
notice-and-comment proposal of 
regulations prior to being finally 
adopted. Then additional time is needed 
to implement the program. Thus, getting 
legislative changes, regulatory changes, 
and program modifications implemented 
in 7 months in basic, decentralized 
programs (as proposed) is not feasible in 
most cases and clearly not in the new 
basic areas. Similarly, the 
implementation time in centralized, 
basic programs is even longer because 
states must develop and issue RFPs, 
negotiate and award contracts, site and 
construct stations, and get them up and 
running smoothly prior to the start date. 
Thus, WPA believes a thirteen month 
schedule (i.e., after promulgation of this 
rule) is feasible for decentralized basic 
programs, and 19 months for centralized 
basic system. In the past, centralized 
systems have taken 24 to 36 months to 


implement, but EPA believes that states 
must compress the normal schedule. 
Enhanced areas face even greater 
challenges than basic centralized 
programs, given the complexity and 
magnitude of changes that are required. 
These programs will be putting in more 
sophisticated and complicated 
equipment to conduct the new. high-tech 
tests. This equipment will require more 
time to install and to acceptance test; it 
is essential that complete acceptance 
and ’’shake-down” testing be conducted 
before starting official testing. The 
states will also have to acquire the 
capability and expertise to conduct on¬ 
road testing and program evaluation. 
Quality assurance systems need to be 
put into place to control waivers, 
compliance, and equipment quality 
control. These additional burdens 
require more time than that involved in 
a basic program. Again, EPA believes 
the Act pushes states to move as quickly 
as possible and the rule requires start-up 
in only 25 months from publication— 
about the same amount of time states 
have needed in the past to implement 
simpler basic programs. 

It is also EPA’s intention to approve 
extended time schedules for basic I/M 
programs that want to employ high-tech 
testing and achieve comparable 
emission performance to that of an 
enhanced I/M area. Implementation 
dates beyond those required for 
enhanced I/M areas, however, could not 
be justified. 

Therefore, the dates for start up for 
both basic and enhanced programs have 
been moved back six months. Basic 
areas that opt for decentralized 
programs have until January 1,1994 to 
begin testing under new or revised 
requirements, and basic areas that opt 
for centralized systems have until July 1. 
1994. Enhanced I/M programs must 
begin enhanced operation starting 
January 1,1995 with 50% of the fleet 
subject to test-only operations. Phase¬ 
out of test-and-repair operations still 
applies and full enhanced, test-only 
operation must begin by January 1.1996. 

EPA believes that section 110(k)(4) 
gives the agency the authority to 
conditionally approve I/M SIP 
submittals based on a commitment by 
the state to adopt and submit 
enforceable 1/M regulations by 
November 15,1993. Where EPA can 
conditionally approve an 1/M SIP 
submittal. EPA does not believe it is 
required to find either that a state has 
failed to submit an I/M program as 
required by section 182, or that such a 
submittal is incomplete within the 
meaning of 110(k)(l). EPA believes that 
conditional approval under 110(k)(4) is a 
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complete substitute for full or partial 
approval under 110(k)(3). Noth^ in 
section 110 concerning approvals or 
section 179 concerning sanctions 
indicates that Congress would have 
wanted the sanctions for failure to 
submit or submission of an incomplete 
SIP to apply where £PA has made a 
conditional approval The only apparent 
reason to include coodittonal approval 
authority in the statute is to provide 
states with additional time to adopt fully 
approvaUe programs where they cannot 
do so by the otherwise required date. It 
would be absurd to provide such 
flexibility while at the same lime 
imposing sanctions for failure to submit 
a fully approVable plan. EPA recognizes 
that as currently drafted the 
completeness criteria at 40 CFR part 51. 
appendix V. do not explicitly account 
for committal SlPs. EPA intends to 
propose to amend the completeness 
criteria to clarify that committal SlPs 
can satisfy the completeness criteria. 

EPA acknowledges that section 
182(c)(3J requires that enhanced 1/M 
programs should take effect by 
November 15,1992. In light of the delay 
in promulgation of these final 
regulations, however, it is simply not 
possible at this late date for states to 
adopt and put in place enhanced 1/M 
programs that comply in every respect 
with EPA*8 I/m guidance, as required by 
section 182(c)(3)(B]. by November 15, 
1992. Given tlds impossibility, EPA 
believes that states should be required 
to adopt enhanced 1/M programs that 
take effect as soon as possible after the 
statutory date. EPA believes that it will 
take states one year after submission of 
committal SlPs to adopt such programs. 
Consequently, EPA is requiring that 
states submit I/M programs that are in 
effect by November 15,1993. Further, 
EPA believes that such programs will 
meet the statutory requirement to "take 
effect.'* within the meaning of section 
182(c)(3), as soon as regulations 
imposing 1/M requirements are effective. 
The fact that certain aspects of the 
testing requirements provide for a 
phase>in of testing stringency does not 
diimmsh the effectiveness of the 
regulations themselves. 

D. Improving Repair Effectiveness 

1. Summary of Proposal 

EPA recognizes that effective repairs 
are the key to achieving the goals of an 
I/M program. The NPRM required slates 
to take steps towards ensuring the 
repair industry has the capability to 
perfomi effecti\*e repairs. Specifically, 
states are required to provide technical 
assistance to repair facilities and to 
monitor the performance of individual 


repair facilities. Technical assistance is 
to include regularly informing repair 
facilities of program changes and 
training course schedules, providing 
information on commonly found 
problems, and providing a "hot line" 
service to assist repair technicians with 
specific repair problems and to answer 
technical and legal questions. 
Performance monitoring requires states 
to provide information on the retest 
pass/faiJ rate of individual service 
providers to the provider and the public. 
The proposal did not require mechanic 
training or mechanic certification. 

2. Summary of Comments 

Commenlers were virtually 
unanimous in stating that advanced 
repair technician training is needed, that 
adequate training is often not available, 
and that without a systematic effort to 
insure the availability of training, 1/M 
will continue to fall short of its goals. 
Commenters from every point view on 
other issues agreed that a national effort 
was needed and that EPA should do 
more, and the common thread was that 
the I/M rule should require mechanic 
training. Commenters argued that 
intervention is needed so that 
consumers subject to mandatory 1/M 
testing can get effective repairs. In 
addition, improved cost-efTcctiveness 
and better program acceptance were 
cited. A state automotive service 
association commented that mechanics 
in their area have a hard enough time 
fixing cars in the BAR90 program. IM240 
and the increased waiver requirements 
in enhanced areas are expected to result 
in more pressure on the repair industry 
to perform. Without training, there is 
general agreement that many repair 
technicians will not have the skills 
needed to effectively repair vehicles. 

On-board diagnostics and information 
from the IM240 are expected to help, but 
commenters noted this would not 1^ 
enough in the absence of strong training 
programs. The American Lung 
Association, STAPPA/ALAPCO. the 
Coaliticin for Safer Cleaner Vehicles. Che 
Natural Resources Defense Coundl and 
several state agencies and local 
environmental groups support mandated 
training. These groups also support 
mandated or volimtary repair technician 
and/or facility certification programs. 
The Motor V^cle Manufacturer 
Association, Texas Air Control Board. 
Mobil Oil and the National Automobile 
Dealers Association support training 
and certification programs. The 
Automotive Service Association and the 
National Automobile Dealers 
Association suggest credit incentive 
programs to encourage early training 
and certiBcation programs. 


3. Response to Comments 

EPA has launched a Vehicle 
Maintenance Initiative, discussed 
previously, to meet the challenge of the 
1990s for high-tech service. EPA cannot 
by itself solve aH of the problems 
associated with the rep^r industry. That 
is the basis for the cooperative effort the 
agency has undertaken. However, It is 
clear that the success of the I/M 
program depends upon the availability 
of capable repair technicians. The past 
15 years of I/M experience have 
demonstrated that market mechanisms 
alone will not serve to deliver either 
good training or adequate numbers of 
capable tec^idans (in terms of 
reducing actual on-road emissions as 
opposed to merely getting cars to pass 
the l/M short test or merely qualifying 
cars for a waiver). EPA is taking the 
lead to insure that national standards, 
tests spedfic to emission diagnosis and 
repair, and curricula are available for 
states to use. It is up to states to ensure 
the administration of these products. 
Therefore, today's action requires states, 
as part of the SIP process, to assure the 
availability of repair technidan training 
in the local community. This is not a 
requirement for the slate to conduct 
training, per se. but it is a requirement to 
take action to get adequate training 
programs started at local community 
colleges or vocational schools, or to 
attract private training providers to offer 
the kinds of training needed. 

EPA believes this is only a first step 
and that much more is needed. Even the 
most expert technldans in a community 
are going to be unfamiliar with the new 
test procedures, the standards, and 
other program related issues. It is 
essential that state programs take the 
initiative to set up a process that get this 
information to technidans. so that when 
motorists that fail start showing up for 
repairs, they won't be in the dark. This 
is the kind of activity that the outreach 
program required by the rule is intended 
to encourage. Beyond this. EPA would 
encourage states to establish repair 
technician and repair fadlity 
certification programs. Most 
commenters cahed for the establishment 
of a national technician certification 
program. At this point. EPA believes it 
can best contribute by establishing 
national examples and guidelines but it 
is up to the states to actually implement 
and enforce certification requirements. 

E. On-Road Testing 

1. Summary of Proposal 

Enhanced areas are required to use 
on-road testing. i.e., using remote 
sensing devices or roadside pullovers, to 
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evaluate the in-use performance of at 
least 0.5% of the subject fleet each year. 
Owners of vehicles found to be high 
emitters are to be required to pass an 
out-of-cycle follow-up inspection. 
Emission credit for on-road testing is not 
specified but will be granted for a 
program designed to obtain significant 
reductions over and above those already 
achieved by other aspects of the 
program. 

2. Summary of Comments 

Comments on the on-road testing 
provisions were fairly balanced 
between those who believe EPA should 
strengthen on-road requirements and 
those who believe EPA should relax on¬ 
road requirements. In general, states 
opposed the 0.5% requirement as 
burdensome and statistically unjustified 
and the requirement for out-of-cycle 
inspections, given the limits of the 
technology and the high risk of false 
failures. California suggested a cap on 
the number of vehicles that would need 
to be tested in states with large vehicle 
populations. On the other hand. New 
York State Senator Owen Johnson 
commented that EPA is bypassing 
Congressional intent by requiring only 
0.5% of the fleet to be on-road tested. 
Remote Sensing Technologies suggests 
EPA should increase the minimum 
requirement to between 10 and 15%. 
Resources for the Future, Donald 
Stedman. and the New Jersey Chapter of 
the National Motorists Association 
suggest changes to the NPRM to 
increase the role of remote sensing. Mr. 
Stedman suggests that remote sensing 
can do a better job of testing than an 
idle or two-speed idle test in a 
traditional network. 

Many organizations did not offer an 
opinion on the technical merits of the 
technology but demonstrated 
considerable interest in remote sensing 
as a way to possibly reduce costs and 
inconvenience of I/M. for example by 
serving as a screening mechanism, and 
as a way of possibly increasing an I/M 
program's effectiveness, for example by 
reducing between cycle tampering and 
encouraging better maintenance. These 
organizations urged EPA to continue to 
evaluate and improve remote sensing 
technology, and to use remote sensing 
as a supplement to traditional I/M 
programs. 

The Motor Vehicle Manufacturers 
Association commented that the 0.5% 
requirement was arbitrary and that the 
requirement should be based on cost/ 
benefit analysis. Ohio EPA and Remote 
Sensing Technologies commented that 
EPA should establish credits for on-road 
testing. 


3. Response to Comments 

EPA has considered the conflicting 
comments received and has chosen to 
leave the on-road testing requirement as 
it was proposed, except for a cap on the 
minimum number of vehicles that must 
be tested and minor clarification of 
terms. The Clean Air Act clearly 
requires on-road testing to be part of 
enhanced I/M programs, not simply as 
window-dressing but as an active part 
of the overall system. Thus, taking 
measurements alone is not enough— 
enforcement of emission limits mut be 
pursued. EPA plans to issue guidance to 
states on how to employ remote sensing 
technology, addressing its current 
limitations and possibilities. EPA 
believes that the carbon monoxide 
channel is accurate enough to use in an 
I/M program setting as long as certain 
standards and criteria are employed. It 
should be reemphasized that remote 
sensing is not an adequate replacement 
for enhanced I/M testing. At this point, 
there is no NO, capability, it cannot 
detect evaporative emission system 
problems, and the hydrocarbon channel 
is still very coarse. The bottom line is 
that remote sensing is a useful 
supplement to enhanced I/M. What is 
not clear at this point is the amount of 
emission reduction that could be derived 
from on-road testing in the context of a 
stringent, comprehensive, and well- 
enforced enhanced I/M program, which 
the Clean Air Act also expects. 
Therefore, EPA believes that more work 
is needed to actually deploy on-road 
testing instruments, require high- 
emitters to be repaired, and assess the 
emission reduction benefits derived 
given various levels of effort. Once this 
study is completed, EPA believes it will 
have enough information to establish a 
general credit model for on-road testing. 
In the interim. EPA would welcome 
specific on-road testing plans from 
states that include an analysis of the 
potential credit to be derived from the 
proposed program. EPA is ready to work 
with states to establish credit where 
appropriate. 

The House Committee Report states 
that "On-road emission testing is to be a 
part of the emission testing system, but 
is to be a complement to testing 
otherwise required since on-road testing 
is not intended to replace such testing. 
On-road emission may not be practical 
in every season or for every vehicle, and 
is not required. However, it shoiJd play 
some role in the State program." (House 
Rept 101-490. part 1. page 239) It seems 
that Congress recognized practical 
difficulties and limitations of on-road 
testing but still wanted "some" role for 
it in enhanced programs. It clearly did 


not intend for all vehicles to receive on¬ 
road testing. In selecting the 0.5% test 
level for on-road testing. EPA felt it was 
important to establish minimum 
requirements but not to preclude 
different options. EPA chose the 0.5% 
minimum based on an analysis of the 
feasibility of employing either remote 
sensing devices or roadside pullover 
programs. EPA agrees with California 
that a cap on the number of vehicles 
required to be tested is appropriate and 
the rule has been modified to limit the 
minimum to 20,000 vehicles per year or 
0.5% of the subject fleet, whichever is 
less. Setting the minimum testing 
requirement higher would make 
roadside pullover programs impractical 
for 1/M programs, especially large ones. 
For example, in a 4,000,000 car fleet, to 
obtain a 0.5% test sample requires about 
2j0 weeks of roadside pullovers. A 1% 
test sample would require on-road 
testing just about year round for a single 
team. EPA agrees with the House 
Committee report that on-road emission 
testing is not practical all year round. 
Weather conditions, especially, will 
limit when on-road testing can be 
performed—for both road-side pullovers 
and remote sensing. States are free, of 
course, to test more than the minimum. 

E Enhanced I/M Performance Standard 

1. Summary of Proposal 

EPA proposed an enhanced 
performance standard based on annual 
testing of all 1968 and later light duty 
vehicles and light duty trucks, with 
transient mass-emission testing of 1986 
and later model year vehicles using the 
IM240 driving cycle, transient 
evaporative system purge test for 1986 
and later model year vehicles, and 
evaporative system integrity test of 1983 
and later model year vehicles. The 
performance standard includes a visual 
inspection of the catalyst and fuel inlet 
restrictor on all 1984 and later model 
year vehicles. The standard is based on 
a pre-1981 stringency rate (failure rate) 
of 20%. a waiver rate of 1%. and a 
compliance rate of 98%. States will have 
to use the most current version of EPA's 
mobile source emission factor model at 
the time of SIP submission (or an 
alternative approved by the 
Administrator) to demonstrate its 
program will achieve VOC. NO». and/or 
CO emissions levels that are equal to or 
less than those that would be achieved 
by the model program. 

It was proposed that NO, emission 
reductions not be required in any ozone 
nonattainment area where it was 
determined by the Administrator under 
section 182(b)(l)(A)(i) of the Act 
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pertaining to reasonable further progress 
demonstrations or section 182(f)(1) of 
the Act pertaining to provisions for 
major stationary sources that such 
reductions would not be benenciai in 
lowering ozone concentrations. 

EPA requested comment on the above 
issues including specifically: the legality 
of providing for NO, exemptions; the 
assumptions used for waiver rate, 
compliance rate, and model year 
coverage; comment on the low and 
medium performance standard options 
described in the preamble: and. 
comments on an enhanced performance 
standard that would incorporate steady* 
state tests. 

2. Summary of Comments 

The vast majority of commenters 
supported the high*option performance 
standard proposed by EPA. citing its 
cost-effectiveness and potential to 
significantly reduce the contribution of 
motor vehicles to the air quality 
problem. STAPPA/ALAPCO commented 
on the need for a strong performance 
standard in light of political pressure to 
preserve the status quo. They argue 
adopting a weaker standard will result 
in weak programs, necessitating more 
costly but more politically acceptable 
controls for stationary or new vehicle 
regulations. Motor vehicle 
manufacturers, oil companies, and 
chamber of commerce groups agreed. 
Comment and opposition focused on 
evaluating and/or allowing alternative 
test procedures to the IM240, not on 
lowering the performance standard to 
the level of the medium or low options. 

Most commenters recommended that 
EPA continue to evaluate tests such as 
the Acceleration Simulation Mode tests 
advocated by ARCO so that they might 
be used in place of the IM240 but 
virtually no one suggested that the ASM 
be the basis for the enhanced I/M 
performance standard. 

There was mixed comment on 
whether NO, waivers should be 
allowed. Two parlies, an oil company 
and a motor vehicle manufacturer 
supported the proposed waiver, while 
two parties, both slate agencies, 
opposed the exemptions. Those opposed 
argued that NO, emission reductions are 
beneficial in any ozone nonattainment 
area, and that the Clean Air Act does 
not allow for such a waiver. They 
suggest that authority for NO, 
exemptions under the Act applies only 
to stationary sources. 

On the issue of waivers and 
compliance, the American Lung 
Association commented that the 
standard should be based on 100% 
compliance and 0% waivers, arguing that 
the standard should be at least as strict 


as it was in the past for the basic 
standard. They argue states should have 
to make up the difference, if they fail to 
meet these goals, in some other way. A 
state agency and three oil companies 
commented that these rates were 
unrealistic, even with an increase in the 
waiver rate of $450. The state agency 
suggested compliance should be about 
95%, and an oil company suggested 90- 
95%. based on California data from 
roadside checks showing above 5% of 
vehicles without valid registrations. 

The Natural Resources Defense 
Council urged EPA to strengthen the 
proposed standard to include high-tech 
testing for more model year vehicles, 
and to require inclusion of heavy duty 
trucks. The Arizona Department of 
Environmental Quality suggests that idle 
and two speed tests should be limited to 
areas not doing enhanced 1/M. as these 
tests offer little or no advantage over a 
high-tech test. 

3. Response to Comments 

The final rule makes minor changes to 
the “model program** that forms the 
basis of the enhanced I/M performance 
standard. EPA believes that this is a 
cost-effective and reasonably 
achievable standard for enhanced 1/M 
areas. The question of alternative tests 
has been addressed at length in a 
previous section. States will have the 
option of implementing other test 
regimes if ongoing evaluations show 
them to be effective. Strengthening the 
standard would diminish state flexibility 
in designing the enhanced I/M program. 
Section 182(c)(3)(B)(i) of the Act 
specified the mc^el year coverage for 
the enhanced performance standard to 
include only light-duty cars and trucks. 
There is no requirement for heavy-duty 
trucks to be included in the performance 
standard. EPA believes It should be up 
to the states to weigh the costs and 
benefits of including heavy-duty trucks 
against making other program 
decisions—such as the cost and benefits 
of improving motorist compliance 
enforcement. 

While the idle and two-speed tests arc 
less effective at both identifying 
vehicles that need repair and ensuring 
effective repairs, the marginal benefit to 
be derived from instituting an IM240 on 
old technology vehicles, as suggested by 
Arizona, is not clear at this time. It 
should be reemphasized that EPA is 
establishing a performance standard— 
not a program design requirement per 
se. States have the flexibility to institute 
any combination of tests that will 
achieve the standard. EPA has focused 
its testing program on newer technology 
vehicles because the idle and two-speed 
tests perform very poorly on these 


vehicles and because they will dominate 
the fleet in the next few years and 
beyond. These tests do fairly well on old 
technology vehicles, although problems 
with reliability and consistency still 
exist—especially when it comes to test 
defeating adjustments to make the 
vehicle pass. Nevertheless, it may be 
that states can mix idle, two-speed, and 
transient testing in the I/M program and 
get effective results at a lower cost than 
doing transient testing on all vehicles 
covered. On the other hand, the cost 
associated with deploying three 
different test regimes in one test 
network may outweigh the savings in 
time offered by the idle and two-speed 
tests. EPA believes states should weigh 
these options and the advantages and 
disadvantages for each very carefully 
before selecting a network design. In 
general, broader coverage of the 
transient test may well be the most cost- 
effective strategy. The failure rates for 
particular model years, and the emission 
benefits derived from testing them, are 
easily controlled by adjusting the 
emission standards to desired levels—as 
is the case with pre-1981 vehicles in 1/M 
programs today. (Note, however, that 
tighter standards for 1981 and later 
vehicles than the 1.2% CO and 220 ppm 
HC levels in use today on the steady- 
state tests would result in major 
increases in false failures and would not 
be acceptable.) 

EPA sees no legal impediment to the 
NO, waiver provision and until ongoing 
air quality analyses are completed it 
won't be clear in some areas as to 
whether NO, reductions are useful. The 
issue may be moot, however, if the 
current trend continues which indicates 
that NO, emission reductions are 
essential for attainment of the ozone 
standard. EPA acknowledges that the 
statute does^not contain an explicit 
provision for waivers of NO, 
requirements with respect to the I/M 
program, as it does for certain stationary 
source requirements in section 162(f). 
EPA believes, however, that requiring 
NO, reductions where they would be 
useless or even counterproductive in 
reducing ozone concentrations would be 
absurd, and that Congress could not 
have meant for the Act to be 
implemented in a manner that would 
lead to absurd results. Therefore. EPA 
believes that where the Administrator 
has made the finding, necessary to 
support the section 182(f) exemptions, 
the NO, reductions would not be 
beneficial in reducing ozone 
concentrations, then NO, reductions 
would not be required by the I/M 
program. As stated previously. EPA 
does not now consider it likely that the 
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Administrator would make such 
findings, in light of new scientific 
evidence that NO, reductions are 
significantly more important in 
a^ieving ozone reductions than 
previously believed. 

The mobile source emission factor 
model has compliance and waiver rates 
as inputs. Lower compliance and higher 
waivers simply means less emission 
reduction benefit. EPA does not believe 
that a compliance rate of 100%, as 
suggested by the American Lung 
Association, is realistic. EPA has 
reviewed the compliance issue and 
agrees with comments that 98% may not 
be achievable. On the other hand, some 
programs have dearly demonstrated 
that 96% compliance is achievable. Thus, 
the final "model program" has been 
modified to include a 96% compliance 
rate. It will be up to the states to assess 
the effectiveness of current and 
upgraded enforcement and waiver 
systems and commit to a performance 
level for these two criteria in the SIP. 

The state will be held accountable for 
these commitments and must run the 
program such that they meet those 
standards. If a state chooses not to or 
structural limitations are such that they 
cannot achieve these levels of 
performance, then program expansion is 
necessary to account for the emission 
reduction losses that occur. For 
example, if a state could only achieve a 
95% compliance rate instead of 96%, 
then one option would be to expand 
model year coverage of the high-tech 
tests to make up for the lost r^uctions. 
The state will need to make trade>o^ 
decisions between more resources 
dedicated to the enforcement process 
versus more testing. 

EPA believes that achieving the 
waiver rales in the short run will be 
relatively easy since looser outpoints 
will be used in the early stages of the 
program. How well the state implements 
repair technician awareness program, 
however, will influence initial waiver 
experience. In the long run, as the 
program tightens the outpoints to 
achieve the standards it will be more 
difficult for some vehicles to comply. 
This could cause waiver rates to 
increase. Again, repair technician 
training will be a key factor in ensuring 
effective repairs at this point. Thus. EPA 
has decided to increase the model 
program waiver rate to 3% of failed 
vehicles. 

Compliance and waivers are 
important equity issues. EPA believes it 
unfair to the mafority of motorists that 
comply with program requirements if the 
program is poorly enforced and a small 
portion of the vehicle population is 


allowed to slip through the cracks 
without complying. A similar situation 
exists with waivers. The data EPA has 
seen shows that most motorists that fail 
do go out and get the vehicle fbced, 
regardless of cost, because they are 
dedicated to the goal of the program. So, 
again, it is unfair to these motorists to 
set up a waiver system that allows 
economically able motorists to drive 
non-complying vehicles. 

This rule establishes comprehensive 
quality control and quality assurance on 
both waivers and compliance. EPA 
believes these measures will go a long 
way towards eliminating the abuses of 
the program that are found in many 
programs. For ail of these reasons, EPA 
sees no justincation for weakening the 
compliance target or the waiver rate 
target in the enhanced 1/M performance 
standard. 

G. Basic I/M Performance Standard 

1. Summary of Proposal 

The NPRM proposed to keep the basic 
1/M performance the same as it was 
prior to enactment of the Clean Air Act 
Amendments of 1990. EPA requested 
public comment on whether the basic 1/ 
M performance standard should be 
strengthened to require additional 
emission reductions, including whether 
high-tech tests should be required In 
basic I/M programs. EPA also requested 
comment on whether the basic 
performance standard should be revised 
to better reflect typical program 
operation in terms of waivers, 
compliance and the inclusion of light- 
duty trucks. 

2. Summary of Comments 

There was support for strengthening 
the basic stand^d to include light-duty 
trucks, pressure tests, visual checks, and 
tests such as the 2-8peed loaded mode 
or ASM-type tests that include NO, 
testing from environmental groups, oil 
companies. I/M contractors, and four 
state agencies. STAPPA/ALAPCO 
supported upgrading the standard. It 
was commented that the idle test has 
been discredited and should not be 
used, even in basic areas. There was 
little support for including IM240 type 
testing in basic areas from these groups. 
Three parties including the Motor 
Vehicle Manufacturers Association 
suggested It would not be worthwhile to 
require high-tech testing in areas where 
only basic testing is ne^ed. Two 1/M 
contractors and an association for 
emission control manufacturers were In 
favor of the best test available for all 
areas. 


3. Response to Comments 

EPA agrees with the general thrust of 
the comments that indicate that cxirrent 
science and technology with regard to 1/ 
M should be considered in establishing 
the performance standard for basic I/M 
areas. EPA believes states should 
seriously consider pursuing high-tech 
testing l^cause it is a highly cost- 
effective approach to emission control, 
but does not believe, however, that 
requiring a performance level on the 
order of that required for enhanced I/M 
areas is appropriate at this time. In that 
NO, is viewed as increasingly important 
for ozone attainment. EPA believes that 
basic 1/M areas that are nonattainment 
for ozone need to take this factor into 
consideration. Historically. I/M 
programs have been designed to reduce 
only emissions of VOCs and CO (and 
exhaust opacity in some areas]. Such 
programs, however, can lead to small 
increases in NO, levels. EPA is 
concerned that such NO, increases 
could make ozone attainment more 
difficult. Thus, today's action leaves the 
basic I/M performance standard as 
proposed except it requires that basic 1/ 
M programs in ozone nonattainment 
areas be designed and implemented in 
such a way as to prevent increases in 
NO, emissions, unless a demonstration 
can be made that such NO, increases 
would not delay or prevent attainment 
of the ozone standard. The deadline for 
meeting the NO, requirement shall be 
within 12 months of initial 
implementation of the 1/M requirement 
pursuant to this rule to allow areas time 
to implement NO, reduction techniques, 
except that newly implemented basic 
programs shall include NO, controls 
from the start Tropospheric ozone 
formation is a function of many site- 
specific variables, most importantly the 
local VOC to NO, ratio. In areas where 
the VOC/NO, ratio is relatively large. 
NO, reductions are needed to reduce 
ozone. EPA would encourage areas that 
are NO, limited to implement NO, 
emission testing to achieve appropriate 
NO, emission reductions. 

Apart from demonstrating that NO, 
increases would not be harmful, states 
have a variety of program design 
options that would avoid NO, Increase^ 
or actually decrease NO,. The most 
important way states could pursue NO, 
control is through three-way catalyst 
inspections. Replacement of missing or 
misfueled catalysts may get enough NO, 
benefit to overcome the Increases in 
NO, from HC and CO repairs. EPA is 
also investigating the effect of relaxing 
CO outpoints in ozone nonattainment 
areas that are CO attainment areas. This 
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approach alone might be enough to 
overcome any NO, increases associated 
with HC repairs. Many states could add 
steady-state NO, testing fairly simply 
and require repair of vehicles with high 
NO, emissions. EPA anticipates that 
steady-state NO, testing will be 
effective enough to overcome the NO, 
increases associated with HC and CO 
repairs (see later discussions of steady- 
state tests for enhanced f/M programs). 
States could also design programs that 
emphasize evaporative emission repairs 
and other HC related strategies that 
would not increase NO, emissions. The 
technical support document contains 
further discussion and 8|>ecific examples 
of program designs that would meet this 
requirement. 

VII. Environmental and Health Benefits 

This rule will provide environmental 
and health benefits by decreasing in-use 
motor vehicle emissions of VOCs, CO, 
and NO,. In 1985. motor vehicles were 
responsible for 70 percent of the nation's 
CO. 45 percent of the NO,, and 34 
percent of the VOCs. Ozone, the major 
component of smog, is produced by the 
photochemical reaction of VOC and 
NO, emissions. Motor vehicles are also 
a significant source of toxic air 
pollutants. Their contribution to toxics is 
decreased as hydrocarbon levels are 
lowered. All of these pollutants have 
Hignificant adverse effects on human 
health and the environment. 

Carbon monoxide interferes with the 
oxygen-carrying capacity of the blood. 
Exposure aggravates angina and other 
aspects of coronary heart disease and 
decreases exercise tolerance in persons 
with cardiovascular problems. Infants, 
fetuses, elderly persons, and individuals 
with respiratory diseases are also 
particularly susceptible to CO poisoning. 

Nitrogen oxides, a family of gases 
including nitrogen dioxide (NCS) and 
nitric oxide (NO), irritate the lungs, 
lower resistance to respiratory 
infections, and contribute to the 
development of emphysema, bronchitis, 
and pneumonia. NO, contributes to 
ozone formation and can also react 
chemically in the air to form nitric acid. 

HC emissions include VOC, which 
react with NO, to form ozone and other 
photochemical oxidants. Some VOCs, 
including benzene, formaldehyde, and 
1.3-butadiene, are air toxics. They cause 
cancer and other adverse health effects, 
as well as toxic depositions in lakes and 
coastal waters. 

As shown in the following table, when 
compared to the no-I/M case, current 1/ 
M programs obtain estimated total 
annual emission reductions of 118.000 
tons of VOC and 1,566.000 tons of CO. 
Implementation of the recommended 


biennial high option would yield 
estimated annual emission reductions of 
384,000 tons of VOC and 2,345,000 tons 
of CO from enhanced I/M programs, and 
36,000 tons of VOC and 500,000 tons of 
CO from basic programs, as compared 
to the no-I/M case. Enhanced I/M 
programs would also reduce NO, 
emissions. The transient test with NO, 
outpoints designed to fail 10% to 20% of 
the vehicles would yield estimated NO, 
reductions of 9% relative to emission 
levels with no program in place. 

National Benefits of I/M 


(Annua) Ions of ennission reductk)n3 In 2000 
compared to the no-f/M case] 



VOC 

CO 

Reductions Frofn 
Contimjing I/M 
Unchanged: 
Centralized .................. 

Decentralized. 

55.540 

60.476 

775.228 

791.167 

Current Total.. 

116,016 

1,566.395 

Expected Reductions: 
Enhanced Areas. 

384.130 

2.345.278 

Basic Areas: 

Centralized™.._ 

Decentralized. 

23.289 

12.996 

326.290 

174.186 


Basic Total_ 

36.285 

500.476 

Total Future 
Benefits........ 

420.415 

2.845.754 


Thus, enhanced I/M and 
improvements to existing and new I/M 
programs will result in national emission 
reductions substantially greater than 
current I/M programs. 

VIII. Economic Costs and Benefits 

A. Impacts on Motorists 

EPA has developed estimates of 
inspection and repair costs in a "high- 
tech" I/M program. The derivation of 
these estimates is detailed in the 
Regulatoi 7 Impact Analysis, included in 
the technical support documents for this 
rulemaking. A conventional steady-state 
I/M test including emission control 
device checks currently costs about 
$8.50 per vehicle on average in a 
centralized program, and $17.70 on 
average in decentralized programs. The 
test for 1986 and later vehicles in today's 
action, including transient, purge, and 
pressure testing, is expected to cost 
approximately $17 per vehicle in an 
effectively run. high-volume program. If 
the inspection were performed 
biennially (and extended to 1984 and 
1985 vehicles) the estimated annual per 
vehicle cost would be about $9. 

The cost to fix a transient test failure 
that would also fail the 2500/idle test is 
estimated at $75. The average cost to 


repair vehicles failing the transient test 
that would not fail the 2500/idle test is 
estimated to be $150. The overall 
average repair cost for transient failures 
is estimated to be $120. Average repair 
costs for pressure and purge test failures 
are estimated to be $38 and $70. 
respectively. Repairs for NO, failures 
are estimated to cost approximately 
$100 per vehicle. Data from a pilot 
program in Indiana indicate that it 
would be very rare for one vehicle to 
need all three of these repair costs. Also, 
some vehicles will be repaired at no 
charge to the owner, due to warranty 
coverage provided by the manufacturer. 

These repairs have been found to 
produce fuel economy benefits that will 
at least partially offset the cost of 
repairs. Fuel economy improvements of 
6.1% for repair of pressure test failures 
and 5.7% for repair of purge test failures 
were observed. Vehicles that failed the 
transient short test at the established 
outpoints were found to enjoy a fuel 
economy improvement of 12.6% as a 
result of repairs. Fuel economy 
improvements persist beyond the year 
of the test. 

Currently, there are an estimated 64 
million vehicles subject to 1/M 
nationwide. Of these, 24 million are in 
centralized programs and 40 million are 
in decentralized programs: some of 
these are annual programs and a few 
are biennial. EPA estimated the 
economic impact of continuing these 
programs as they exist today and 
evaluated this in the year 2000. 
Inspection fees would total an estimated 
$747 million annually, $182 million in 
centralized programs, and $565 million 
in decentralized programs. Repair costs 
would total an estimated $392 million. 
$140 million in centralized programs, 
and $252 million in decentralized 
programs. Fuel economy benefits from 
repairs would total an estimated $245 
million. $92 million in centralized 
programs, and $153 million in 
decentralized programs. These costs are 
expressed in 1990 dollars but are not 
discounted since the costs and benefits 
of I/M accrue during each year the 
program is in operation. 

As shown in the table below, 
estimates using EPA's cost effectiveness 
model show that total inspection costs 
in the year 2000 in enhanced I/M 
programs accounting for growth in the 
size of the inspected vehicle fleet due to 
expanded and additional program areas 
are expected to be $451 million, with 
repairs totaling $710 million assuming 
that programs are biennial. Fuel 
economy benefits are expected to total 
$825 million, with $617 million 
attributable to the tailpipe emissions 
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test and $208 million due to the 
functional evaporative tests. 

In basic I/M programs, total annual 
inspection costs in the year 2000 are 
estimated at $162 million, and repair 
costs are expected to be approximately 
$113 million. 

Thus, despite significant Increases in 
repair expenditures as a result of the 
program, the switch to biennial testing 
and the improved fuel economy benefits 
will result in a lower national annual 
cost of the inspection program. 


If EPA were to establish the low 
option as the performance standard, 
states could continue the kinds of 
programs we see being run today. EPA 
believes that this would result in 
significantly higher direct and indirect 
costs to the nation. There would be the 
direct cost, discussed above, of about 
$350 million that would be avoided by 
the changes called for in today's action. 
The indirect cost has to do with the cost 
of achieving the emission reductions 
forgone by establishing the low option 


standard. EPA believes that alternative 
VOC emission reduction strategies will, 
on the margin, cost about $5000 per ton. 
Given this, the cost of getting the 
additional tons of benefit that the high 
option offers from these more expensive 
sources amounts to about $1.25 billion. 
Thus, the total cost of implementing a 
low option 1/M program may be as 
much as $1.6 billion more than the 
approach taken in today's action. 


Program Costs and Economic Benefits 

fMillions of annual doUars v) 2000] 



Test cosi 

Emission 
test repair 
cosi 

Evap repar 
cod 

Emission 
lest fuel 
economy 
savings 

Evao fuel 
economy 
savings 

Net cost' 

Cosis and Econormc Banafits of Conbnumg I/M Unchanged 







Central-.. . . . .. ......._ ... 

182 

140 

oa 

(92) 

na 

230 

Oecentral. ...».... . 

565 

252 

na 

(153) 

na 

664 

Total _......____ 

/47 

J92 


1 C245) 

_ 

894 

Expected Costs and Econonvc Benefits 







FnhAnrMl. . . _ 

451 

489 

221 ' 

' (617) 

(200) 

336 

Basic Areas. 





Central.. -...... 

67 

60 

ne 

(39) 

na 

86 

Oecentral_ ... . . « .. 

95 

53 

na 

(31) 

na 

117 

Total-, rr -TT-T,. -.... 

162 

113 


(70) 


205 

Grand Total... . _ ____ 

613 

602 

221 

(687) 

(200) 

541 


* Nei coal • dorived by adding inepecbon and regair coals and subtrading fuel aconomy benefits. 


B. Impacts on the Inspection and Repair 
Industry 

EPA has determined that the 
regulations promulgated today may 
have a significant impact on a 
substantial number of the small 
businesses that own and operate 
emission test facilities in states that 
currently have decentralized lest 
networks and are required to implement 
enhanced I/M. Testing revenues in such 
states are currently about $300 million. 

In states which choose a multiple- 
independent supplier, test-only format 
for inspections, this impact will involve 
the small businesses having to choose 
between providing inspection-only 
services and repair-only services, and 
the associated costs of making such a 
transition. In some cases, the businesses 
may not be able to make the investment 
to become a test-only station, but may 
also be unable or unwilling to compete 
successfully in the high-tech repair 
market. The impact of this rule could 
potentially mean closure for some of 
these businesses that are otherwise 
marginal. This is discussed in more 
detail later in this section. EPA has 
outlined a set of mitigating measures, 
discussed in detail previously, as well as 
later in this section, intended to ease the 


transition to an enhanced 1/M program 
that separates test and repair functions. 
Given the phase-in of I/M requirements 
that discussed above and established by 
today's rule, EPA anticipates any 
negative impacts will be ameliorated, if 
not eliminated. By contrast, many small 
businesses will be positively affected by 
the major increase in repair activity 
expected as a result of today's action. 
The volume of repair expenditures is 
expected to increase from current levels 
of about $392 million to approximately 
$623 million. This includes an increase 
of $211 million in areas that currently 
have decentralized programs, $100 
million in areas that currently have 
centralized programs, and $120 million 
in areas that are not currently operating 
I/M programs but are required to by the 
Act, 

The types of small businesses that 
currently do inspections in decentralized 
I/M programs include car dealerships, 
service stations, general and specialized^ 
repair shops, and similar businesses. 
Equipment manufacturers were not 
examined here because such firms do 
not constitute small entities. In general, 
inspections are just one of many 
services these businesses provide, 
although some inspection stations are 
set up for the sole purpose of performing 


inspections and provide no other 
services. The average inspection station 
in decentralized programs tests about 
1,025 vehicle per year. An average 
station has gross receipts of between 
$5,000 and $30,000 per year from 
providing emission testing services, 
depending on the allowable test fee in 
the state. After accounting for costs 
associated with purchasing and 
maintaining the analyzer, the test 
stations are left with a net gain of 
between $2,000 and $8,000 per year. 
Thus, it is clear that inspection services 
do not, by themselves, yield significantly 
high profit to the average inspection 
station. Even if the inspection labor is 
that of the owner of the station, which is 
often the case, average test volume 
alone would not generally sustain the 
business by itself. 

While the average profit is low. the 
distribution of inspection volume varies 
considerably, with some stations, 
typically performing virtually no 
inspections at all ranging to some that 
perform over twice the average niunber 
of inspections. The best data available 
to EPA on this comes from California 
where equipment costs are high due to 
the transition to BAR90 analyzers in 
1990 and inspection fees are high, as 
well. Obviously, the stations in 
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California that report no inspection 
activity m a quarter (about 22% of the 
total) are losing money on the 
equipment and related costs of 
maintaining it (estimated loss of about 
$5,000 per year), and may be ready to 
abandon the test program in any case. 
Based on available infonnation from 
California, net profit in stations that do 
over tivice the average insfiection 
volume (18% of the stations) in 
California is estimated to average about 
$29,000 per year. 

A.8 mentioned above, the adoption of 
test-only stations in enhanced I/M 
programs would force existing tesl and- 
repair stations in decentralize 
programs to choose between the test 
business and the repair business. To opt 
for the test business, an investment of 
about $140,000 will be needed for die 
equipment to perform the tests (EPA 
based this estimate on conversations 
with equipment manufacturers over the 
past year however, more recent data 
indicate that a lower figure is more 
likely). This Is a much larger investment 
than the $6,000-^,000 cost of equipment 
in most current decentralized programs, 
and very large even compared to the 
cost of BAR90 anal 3 rzers which are 
about $10,000-^5,000. The stations that 
are most likely to opt for the test 
business are those that currently derive 
substantial profit from the test business 
and little or none from repairs. For the 
purposes of this analysis, it is assumed 
that the 23% of stations performing over 
150% of the average test volume might 
opt into the test-only business, or. to the 
same effect, that there is a new entrant 
to the test-only business for each of 
these 23% that chooses to pursue the 
repair-only business instead. After 
withdrawals by other stations, as 
explained below, these stations would 
each do about 4.100 tests annually on 
average. 

Car dealerships and repair shops, 
especially those that specialize in engine 
repair, will probably opt out of the test 
business but will compete for the 
additional repair business that 
enhanced l/M will create. Data 
avaBable indicate that roughly 50% of 
test stations in current I/M programs fall 
into the dealership and engine-repair 
category. These stations also lend to do 
fewer tests than average because of 
their focus on repair, and some of them 
likely fall Into the 22% of stations that 
report no test activity. For the purposes 
of this analysis, ft is assumed that half 
of the licensed statione that do virtually 
no testing are repair-oriented shops. 
Much of the emission repair business for 
dealerships and repair shops is referrals 
from stations that do little or no 


emissions-related repair (data indicate 
that about half of the motorists that fail 
a test In a decentralized program go to 
another facility for repair). These 
businesses will be faced with the need 
to upgrade repair technician skills and 
to obtain equipment necessary to 
perform effective repairs on new 
technology vehicles. The emission 
analyzers owned by these stations will 
be useful in testing vehicles that will 
still be subject to steady-state testing 
and may also provide an indicator of 
repair success on vehicles receiving a 
transient emission test. In the case of 
BAR90 analyzers, this equipment was 
designed to down load OBD fault codes 
and to act as a platform for diagnosis of 
vehicle problems. The degree to which 
these businesses need to upgrade their 
skills and equipment will affect the 
number that can afford to perform 
emissions repairs and depends much 
upon the current resources employed. 

The remaining 27% of the licensed 
station population (Le.. 100%-'50% 
dealer/repair shops—23% higb-volume 
test shops] are a mix of: service stations 
some of which do some engine repairs 
including t/M repairs on some of the 
cars they test, in addition to gasoline 
sales; non-engine service or repair 
shops, such as brake and muffler shops; 
and retailers. Assuming that the other 
half of the 22% of stations that show 
virtually no test activity fall into this 
group, then 16% of the licensed stations 
(27%-ll%) in decentralized programs are 
now active and may opt not to engage in 
the test business (which would preclude 
their repair business) and also opt not to 
make up for the lost test revenue by 
seriously competing for some of the 
increased I/M-generated engine repair 
bnsiness. The 11% in this group that did 
no test business during the survey 
period are assumed to be unlikely to be 
adversely affected by this regulation 
since they arc deriving no income from 
the inspection business at this time. The 
16% that are doing test business all 
currently have other sources of tneome 
other than the inspection business, 
including non-emission related engine 
repairs, non-engine repairs, gasoline 
sales, and merchandising. Data are not 
available on the contribution of test 
business and associated repairs to total 
revenue in these businesses. Since these 
stations by definition perform less than 
150% of the annual inspection volume, 
the lost profit should be less than 
$12,000 for inspections, plus about $5,000 
from at most 2001/M repairs each yecu*. 

If 10% of the 16% of the stations 
comprising this category were so 
marginalty profitable that the loss of 
inspection and associated repair 


revenue forced closure of the business it 
would amount to a total of 400 stations 
in enhanced inspection programs 
nationwide that would close as a result 
of this action. The discussion in Section 
V.F., above on mitigating impacts on 
inspection stations is espedally 
intended to address the impact on this 
group of station owners. 

If a single contractor, centralized 
program were instituted in an area 
where a decentralized program is 
currently operating, the option to 
become a test-only station would not be 
available to the 23% of the station 
population that would be likely to 
pursue it. Members of this group without 
profitable alternatives would also face 
the risk of closure. 

The likelihood of closure would 
depend upon the fraction of incomes 
derived from inspections. Data on this is 
not available. Since many of these 
stations have other lines of business, 
such as gasoline sales, auto parts sales, 
or various types of vehicle repair and 
servicing, the loss of inspection business 
wHl not necessarily mean closure. As 
before, if 10% of diese stations might 
close as a result of a switch to a single- 
contractor, centralized system, as well 
as 10% of the 10% of stations identified 
previously as being at risk, then 977 
stations might close nationwide if all 
decentralized programs in enhanced I/M 
areas switched to centralized, single- 
contractor systems. If the areas 
containing half of the current inspection 
stations were to switch to a single- 
contractor. centralized system, then 
potential closures would number about 
489. 

The most severely impacted would be 
the test-only stations, which in 
California comprise 2% of the test 
stations (about 160 stations in 
CaHfomia). EPA believes California 
probably has many more test-only 
stations than other decentralized l/M 
states due to the fact that average test 
fees are higher making it feasible to 
have testing as a sole source of income 
(there is no cap on test fees in 
California, as there is in most other 
states). Given that they have no other 
lines of business to compensate for the 
loss of inspection revenue, these test- 
only stations would almost certainly 
dose if the area were to switch to a 
centralized single contractor system, 
unless these stations were able to win 
the contract (some of these businesses 
have made it clear to EPA that they 
intend to do this). 

Section V.F.. above, regarding 
mitigating impacts on existing test 
stations, details ways states could 
minimize or eliminate the loss of jobs or 
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closure of small businesses. The 
regulation includes a phase-in of the 
test-only requirement, by January 1996, 
to allow adequate time for small 
businesses to make the transition. 

These losses to the small business 
community and to labor would be offset 
by the increase in jobs resulting from a 
test-only program. Repair shop business 
is likely to increase and would require 
the services of additional mechanics, 
and test-only inspection stations would 
need additional inspectors. The $431 
million in extra expenditures estimated 
in the section on Economic Costs is 
comprised of about 40% parts cost and 
the remainder for labor, profit and 
overhead. The additional parts demand 
has potential economic benefits for the 
parts manufacturers as well as retailers 
in the local community. The 60% 
remainder is estimated to be about 50% 
profit and overhead at the repair shop 
and 50% labor (for about $130 million 
total). EPA estimates that in a high 
volume enhanced I/M lane, 3-4 
inspectors would be needed per lane 
instead of the 1-2 typically employed in 
current high volume systems. The table 
below shows that current jobs in I/M 
areas are about 11,400, with 
approximately 9,100 In the inspection 
sector and 2,300 in the repair sector. As 
a result of today's action EPA expects 
the total number of jobs in the repair 
sector to increase to 6,200 jobs for a gain 
of 3,900 repair technician jobs. The 
change in inspector jobs depends upon 
the type of systems states choose to 
implement. If states choose the 
decentralized, test-only approach with 
multiple, independent suppliers, it is 
expected that more jobs would result, a 
total of 10,500 inspectors would be 
required in addition to the 2,700 
inspector jobs in basic I/M programs. If 
states chose a single-supplier contractor 
approach, then atout 2,700 inspector 
jobs would be needed in enhanced I/M 
areas. Thus, total future inspector jobs 
would range from 5.400 to 13,200. In 
addition to inspector and repair 
technician jobs, the increased 
expenditure for auto parts and for 
setting up and servicing test-only 
stations, will result in construction 
industry jobs, parts manufacturing jobs, 
and service industry jobs. EPA 
estimates a total of 3.600 additional jobs 
in these sectors. Overall, EPA estimates 
that today's action will result in 
between 3.800 and 11.600 additional 
jobs, directly or indirectly related to 
testing and repair of motor vehicles as a 
result of the program. It is important to 
note that these may not represent a net 
increase in nationwide employment 
overall. The resources allocated to test 


and repair services may otherwise have 
been spent on other goods and services 
in the economy. Thus, it may be that 
other sectors of the economy would 
incur an employment loss. 

In conclusion, today's action may 
cause significant shifts in business 
opportunities. Small businesses that 
currently do both inspections and 
repairs in decentralized I/M programs 
may have to choose between the two. 
Significant new opportunities will exist 
in these areas for small businesses to 
continue to participate in the inspection 
and repair industry. This will mean 
shifts in jobs but an overall increase in 
jobs in the repair sector and a small to 
potentially large increase in the 
inspection sector, depending on state 
choices. Up to four years is provided by 
today's rule for this transition. EPA 
believes this will provide ample time for 
these businesses and individuals to take 
advantage of the new program. In 
addition, EPA believes there are several 
other ways states can help test stations, 
inspectors, and repair technicians make 
the transition to an enhanced I/M 
program, as described above. 

Changes in Jobs as a Result of the 
Rule 



FTE 

Current Test and Repair Jobs: 


Inspector Jobs: 


Decentralized Programs. .. 

6.600 

Centralized Programs.. 

2.500 

Repair Jobs: 


Decentralized Programs __ 

800 

Centralized Prograrrw.. 

1,500 

Total Currerrt Jobs___ 

11,400 

Future Test and Repair Jobs: 


Er)haf>ced I/M Praams: 


Inspector Jobs: 


Multipfe Indeperxtent Sup- 


pliw.. 

10,500 

Single Contractor Program.... 

2.700 

Inspector Job Subtotal.. 

2700-10.500 

Repair Jobs.. 

5.500 

Basic I/M Programs: 


Inspector Jobs___............. 

2.700 

Repair Jobs.... 

700 

Total Future Inspection arxt 


Repair Jobs___ 

11.600-19.400 

Other Job Gains: 


Equipment MarHjfacturtng..._ 

na 

Parts Manufacturing__ 

1,000 

Construction... 

1,800 

Small Busir>ess Services....... 

800 

Total Net Gain in Jobs____ 

3,800-11.600 


IX. Cost-Effectiveness 

Based upon the inspection and repair 
costs and fuel economy benefits 
described above, a biennial high-tech 1/ 
M program satisfying the requirements 
of this rule has an estimated net annual 
cost of $5,400,000 per year per million 
vehicles. If all program costs are 
allocated to VOC reductions the 


biennial high-tech program has an 
annual cost effectiveness of $880 per ton 
of VOC (without inconvenience 
assumptions): if performed annually the 
cost e^ectiveness of the high-tech 
program is $1,700 per ton of VOC. This 
compares with a cost effectiveness of 
$5,400 per ton for basic l/M, $4,400 per 
ton for the Low Option, and $2,600 for 
the Medium Option. If all of the program 
costs were allocated to CO, the biennial 
high option program would have a cost- 
effectiveness of $143 per ton. while the 
basic program would be $334 per ton. If 
all of the costs were allocated to NO, 
reductions (which only occur in the high 
option program), then the cost per ton 
for the annual high-tech program would 
be $6,298 per ton and for the biennial 
high-tech program $3,267 per ton of NO, 
benefit. 

If program costs are allocated among 
all three pollutants as described in 
“Enhanced I/M Costs and Benefits,'' 
costs per ton of VOC reduction are 
estimated at $4,500 for Basic I/M, $3,700 
for the Low Option. $2,200 for the 
Medium Option and $500 for the 
biennial high-tech program. If the high- 
tech program were performed on an 
annual basis, the cost effectiveness 
would be $1,300 per ton. 

The cost-effectiveness estimates 
discussed above do not include the cost 
associated with the time it takes for a 
motorist to get through the inspection 
process (to allow for straightforward 
comparisons among 1/M options). In a 
well-designed, high-volume system (the 
type being required here), the time to 
drive to the station, get tested, and drive 
home is estimated to be about 45 
minutes. Assuming a time value of $20 
per hour, that would add $15 to the cost. 
Assuming this, the biennial high-tech 
program would have a cost- 
effectiveness of $1,600 per ton. rather 
than $500 per ton (with cost split among 
the three pollutants). If all costs were 
allocated to VOC, then the cost 
effectiveness including the 
inconvenience assumption is $2,000 per 
ton of VOC (as opposed to $880 per ton 
of VOC without the inconvenience 
assumption). This is still significantly 
lower than costs per ton of other 
available control strategies. 

X. Relationship to Other In-Use Control 
Strategies 

Considerable emission control 
development effort has been expended 
in the last two decades by both the 
vehicle manufacturers and the federal 
government, and each new vehicle 
produced represents a monetary 
investment in terms of emission control 
components. These efforts and 


















Federal Register / Vol. 57, No. 215 / Thursday, November 5, 1992 / Rules and Regulations 52M5 


investment have caused the passenger 
cars and iight-duty trucks produced in 
recent years to be much lower emitting 
than their predecessors, provided that 
they are properly operating and that the 
conditions of temperature, traffic 
speeds, etc. they encounter are the same 
as the conditions of the EPA compliance 
test. However, a laige body of evidence 
has been acoumuiated showing that 
current generation vehicles are not all 
operating properly in actual service. 
Moreover, they are often used under 
other temperature and driving 
conditions, and significant excess 
emissions are released as a result. These 
facts have been true of every generation 
of vehicles to some extent and have 
always been recognized by policy 
makers and professionals in the field of 
motor vehicle emission controi 
However, as nearly total control over 
the emissions of properly functioning 
vehicles under standard test conditions 
has been achieved, the lack of 
equivalent control over malfunctions 
and during non-standard conditions has 
became more evident to all. The Clean 
Air Act Amendments of 1990 reflect a 
renewed realization of these two 
problems. The Amendments contain 
several provisions aimed at reducing 
them. This section explains these 
provisions and their interrelationships. 

The Amendments address emissions 
performance under non-standard 
conditions by directing EPA to revise 
the procedures under which compliance 
is determined, for both exhaust and 
evaporative emissions. EPA is in the 
process of doing so, and has underway a 
number of studies and rulemakings in 
this area, some begun prior to the 1990 
Amendments. When completed, these 
actions will ensure that properly 
functioning vehicles maintain excellent 
control of emissions at colder and hotter 
temperatures than now used in 
compliance testing, when left parked for 
several days, and in driving patterns 
that play a significant role in everyday 
traffic. For vehicles produced before 
these new requirements lake effect it ts 
generally true that in-use strategies 
aimed at prevention or correction of 
malfunctions (discussed belowj will 
achieve emission reductions even under 
conditions not well represented by the 
pre-amendment test (R'oeedures. 

The piroblem of excess emissions due 
to in-use malfunctions is addressed by 
several provisions of the 1990 
Amendments. First, the Amendments 
extend the useful life of light-duty 
vehicles to ten years or 100,000 miles. 
Manufacturers are responsible for 
recalling their vehicles of a given model 
'vhen emissions testing performed 


within the first 7 years or 75.000 miles 
reveals that a substantial number of 
properly maintained vehicles fail to 
comply with standards. Previously, the 
useful life has been only 5 years or 
50.000 miles. EPA believes that the 
extension of the recall period will lead 
to emission control systems that are 
more durable, with less frequent 
malfunctions. An extension of the 
emissions warranty period for catalysts 
and on-board emission control 
computers to 8 years or 80,000 miles will 
also lead to more durable designs for 
these components and to more frequent 
action hy owners to have them replaced 
when needed. (The 1990 Amendments 
reduce the warranty coverage period for 
other components, striking a balance 
between the emissions control 
advantages of long warranty coverage 
and the disadvantages of the same in 
terms of competition in the vehicle 
service and repair markets.) 

Second, section 182(c)(3) of the Act 
directs EPA to revise its 1/M policy to 
achieve an enhanced level of 
effectiveness in certain metropolitan 
areas. EPA is also directed to enforce 
the requirement for a '‘basic** 1/M 
program in more areas, and to 
reconsider its previous policy for the 
design and operation of such programs. 
Basic and enhanced I/M programs both 
achieve their objective by identifying 
vehicles that have high emissions as a 
result of one or more malfunctions, and 
requiring tliem to be repaired. An 
"enhanced** program is enhanced in the 
sense that it must cover more of the 
vehicles in operation than has been the 
case to date in many metropolitan areas, 
must employ inspection methods which 
are better at finding all high emitting 
vehicles, and must have additional 
features to better ensure that all 
vehicles are tested properly and 
properly repaired if failed by the tests. 

lliird. section 202(m) of Ihe amended 
Act directs EPA to promulgate 
regulations requiring new vehicles to be 
equipped with on-board diagnostic 
(OBO) systems. On-board diagnostic 
systems have been incorporated into 
some vehicles at the manufacturers' 
initiative since 1980. The new 
regulations will require all 
manufacturers to install equipment that 
will monitor the performance of 
emission control equipment, the 
vehicle's fuel metering system and 
ignition system, and other equipment 
and operating parameters for the 
purpose of delecting malfunction or 
deterioration in per^rmance that would 
be expected to cause a vehicle to fail 
emission standards. When such 
problems are detected, a malfunction 


indicator lamp located in the dashboard 
of the vehicle will be illuminated, 
instructing the vehicle driver to "Service 
Engine Soon." Codes indicating the 
lik^y problem will also be stored in the 
vehicle's onboard computer for ready 
access by the servicing technician to aid 
in proper diagnosis and repair of the 
vehicle. The Agency has proposed 
onboard diagnostics regulations 
(September 24.1991; 56 FR 48272) that 
would be phased in beginning with the 
1994 model year. In accordance with 
section 202(m), today's action allows the 
opportunity for case-by-case waivers 
until the 1998 model year. 

OBD systems will have their greatest 
benefit when the vehicle owner 
observes the warning signal and on his 
or her initiative obtains appropriate 
emission system repair promptly. 

Prompt action minimizes the time the 
vehicle is operated in a higher polluting 
condition, and the possibility of a 
prolonged malfunction in one 
component or subsystem causing 
secondary damage to another. EPA is 
hopeful that many owners will take such 
prompt voluntary action. There is. of 
course, no way to ensure that they do. 
Another way that OBD systems will 
have an emissions benefit is that vehicle 
repair technicians may access the OBO 
codes when vehicles are presented to 
them %vith symptoms of poor driveability 
or even just for routine servicing, and 
thereby discover emission malfunctions 
of which the owner was unaware. EPA 
hopes that in many such cases the 
owner will consent to an appropriate 
repair of the vehicle. 

An appropriately designed OBD 
system also presents an opportunity to 
include a scan of the stored malfunction 
codes at the time of the periodic 1/M 
test, to identify vehicles whose owners 
did not seek repairs when the warning 
signal first occurred. The presence of 
one or more codes in a vehicle indicates 
the current or recent existence of a 
malfunction with the potential to cause 
high emissions. Such a car should be 
failed and required to return after repair. 
Code inspections can be viewed as a 
supplement to the inspection regime 
which improves its effectiveness in 
finding high emitting vehicles, but also 
as a possible long-term replacement to 
the other tests for identifying high 
emitting vehtcies. With the rapid 
connection and data transfer 
capabilities which have been developed 
by industry and are required by EPA's 
proposed OBD regulation, code 
inspections would not add significantly 
if at all to the time or cost for an 
inspection. The Act requires EPA to 
promulgate a rule which will require all 
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I/M programs to include code 
inspections. Today’s notice makes note 
here of this requirement, but does not 
actually establish that rule currently. 
EPA believes it would be inappropriate 
to do so prior to final adoption of OBD 
rules. EPA expects to make a proposal 
on OBD inspection simultaneously with 
or soon after finalizing the regulation 
which requires OBD systems to be 
installed on new vehicles. 

OBD systems, in addition to 
improving the identification of high 
emitting vehicles in an I/M program will 
also be of great utility in the repair of 
vehicles which fail the inspection, 
including the exhaust emission test. 

OBD will speed identification of the 
responsible component, and help avoid' 
trial and error replacement of 
components which the repair technician 
cannot evaluate otherwise. The Clean 
Air Act requires that OBD inspections 
be performed in 1/M programs once 
vehicles with mandated OBD systems 
become part of the fleet. At this point. 
EPA believes it is too early to be 
absolutely certain about the potential 
for OBD to replace existing or newly 
established test procedures or how long 
it will take to refine the technology to 
the point where it could substitute. 

Fourth, the Act requires the sale of 
reformulated gasoline in many of the 
worst ozone nonattainment areas, with 
the option for others to elect to be 
subject to the program also. The Act 
also requires the sale of oxygenated 
gasoline in all carbon monoxide 
nonattainment areas. These special 
fuels will reduce the emissions of 
vehicles that are not operating properly 
due to a malfunction, as well as 
emissions from properly functioning 
vehicles. Reformulated fuels will only 
partially soften the effect of a 
malfunction in the emission control 
system. Similarly, changes in 
certification test procedures and new 
vehicle standards will not eliminate the 
need to inspect and repair in-use 
vehicles. 

Finally. EPA is undertaking an 
initiative in response to the Act which 
may reduce the need for certain 
enhanced 1/M emission checks. On 
October 3.1991 (56 FR 50196). EPA 
proposed a program in which EPA 
would, at the manufacturer's option, 
certify specific vehicle models as 
"inherently low emitting vehicles" 
(ILEVs). The inherently low emitting 
character of these vehicles would arise 
mostly in regard to their evaporative 
emissions, which are required to remain 
very low even under malfunction 
conditions. 


XI. Other Issues 

Since the publication of EPA's draft 1/ 
M guidance in April 1991, the Agency 
has been made aware of a unique 
situation which concerns air quality 
planning for the City and County of El 
Paso. Texas. El Paso lies across the Rio 
Grande from Ciudad Juarez. Mexico. 

The 1990 populations of the two cities 
are about 592,000 and 798,000 
respectively. Efforts are underway to 
develop an emissions inventory for 
Ciudad Juarez and to execute an 
Integrated Border Environmental Plan 
(IBEP) involving both the United States 
and Mexico over the next few years. 
Although the emission inventories are 
not yet complete, it is believed that the 
mobile source contribution from Ciudad 
Juarez is greater than that from El Paso 
County. 

El Paso is a serious ozone 
nonattainment area, which makes it 
subject to the enhanced I/M provisions 
of the Act. Its required attainment date 
for ozone is November 15.1999. by 
which time it must also achieve a 24 
percent reduction in adjusted 1990 
baseline emissions in order to comply 
with the reasonable further progress 
requirements of section 182(c)(2). 
Because of the Influence of emissions 
from Ciudad Juarez, ozone attainment in 
El Paso is believed to be impossible 
without very significant new controls in 
that city, which despite progress on the 
IBEP are uncertain in the 1999 time 
frame. In recognition of this. Congress 
provided in section 179B for approval of 
plans from an area like El Paso that 
would otherwise be satisfactory to 
achieve attainment but for emissions 
emanating from outside the United 
States. 

Nevertheless, the goal for El Paso 
should be to make as much progress as 
possible in reducing ambient ozone 
concentrations by 1999 and thereafter. 

In doing so. El Paso will also face 
additional obstacles due to the difficult 
economic situation in the area, the 
relatively long period for which vehicles 
are used before being retired, and the 
importance of vehicle emissions to the 
total inventory on the El Paso side of the 
border. Because of its special 
circumstances. EPA believes that El 
Paso should be allowed to use its limited 
resources with as much fiexibility as 
possible in how they are applied to the 
ambient ozone problem, subject to the 
Act's reasonable further progress 
requirements. EPA therefore has 
explored whether and how it might 
establish a unique requirement for 
enhanced I/M in El Paso, within the 
range of discretion it has under the Act 
in defining enhanced 1/M in general. 


Specifically. EPA has determined that 
provided the area can demonstrate that 
the 24% reasonable further progress 
requirement is being met. then the 
enhanced I/M program in El Paso shall 
meet a performance standard which is 
achievable by a model program that is 
identical to that for other areas except 
in the following ways: the transient 
emission test and transient purge test 
are conducted on 1990 and later model 
year vehicles, two speed testing on 
1981-89 model year vehicles, idle testing 
on 1968-81 model year vehicles, and 
pressure testing on 1971 and later model 
year vehicles. El Paso must match the 
emission reductions from this program 
in November 1999. and every three years 
thereafter until its attainment year. El 
Paso must meet the same SIP submittal 
deadlines discussed above as 
established for all other areas. 

EPA received no comment challenging 
its ability to establish this unique 
performance standard for El Paso. Small 
businesses in El Paso urged a more 
relaxed standard, but EPA does not 
believe that would be consistent with 
the statutory requirement for an 
enhanced I/M program. 

XII. Administrative Requirements 

A, Administrative Designation 

Under Executive Order 12291, EPA 
has determined that this regulation is 
major. A Regulatory Impact Analysis 
has been prepared and is available from 
the address provided under "For More 
Information Contact." 

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. Any written 
comments from OMB and any EPA 
response to those comments are in the 
public docket for this rulemaking. 

B. Reporting and Record Keeping 
Requirement 

The information collection 
requirements in this rule have been 
submitted for approval to the Office of 
Management and Budget (OMB) under 
the Paperwork Reduction Act, 44 U.S.C. 
3501. et seq. An Information Collection 
Request document has been prepared by 
EPA (ICR No. 783) and a copy may be 
obtained from Sandy Farmer, 
Information Policy Branch. EPA. 401 M 
. Street SW. (PM-223Y). Washington, DC 
20460. or by calling Sandy Farmer (202) 
260-2740. 

Public reporting burden for this 
collection of information is estimated to 
vary from 43 to 127 hours per response 
with an average of 85 hours per 
response, including time for reviewing 
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instructions, searching existing data 
sources, gathering and maintaining the 
data needed, and completing the 
collection of information. 

These requirements are not effective 
until OMB approves them and a 
technical amendment to this effect is 
published in the Federal Regisier. 

C, Regulatory Flexibility Act 

The Regulatory Flexibility Act of 1980 
requires federal agencies to identify 
potentially adverse impacts of federal 
regulations upon small entities. In 
instances where significant impacts are 
possible on a substantial number of 
these entities, agencies are required to 
perform a Regulatory Flexibility 
Analysis. This analysis has been 
completed and is included in the docket. 
Issues related to this analysis have been 
addressed previously in various sections 
of this preamble. 

XIll. Rationale for Effective Date 

The Clean Air Act requires certain 
areas to submit SIP revisions containing 
I/M programs by November 15.1992. 
This rule clarifies the content of those 
required SIP revisions. EPA believes 
that it is appropriate to make the rule 
effective on the date of publication so 
that states will know what the rule 
requires before the date for SIP 
submission. EPA has previously 
announced its intentions with respect to 
these required SIP submittals in the 
General Preamble for Implementation of 
Title I of the Act. 57 FR 13498 (April 16, 
1992). and the Notice of Proposed 
Rulemaking for this rule. 57 FR 31058 
(July 13.1992). Consequently, states 
have been on notice for some time of 
how EPA would be interpreting the 
statutory requirements for I/M SIP 
submittals. States have repeatedly urged 
EPA to take final action on these rules 
before the statutory deadline for SIP 
submittal. For all of these reasons EPA 
concludes that it has good cause for 
making this rule effective on the date of 
publication. EPA is making this rule 
effective without thirty days advance 
notice for good cause shown and 
published with this rule. 

Ust of Subjects in 40 CFR Part 51 

Administrative practice and 
procedure. Air pollution control. Carbon 
monoxide, Intergovernmental relations. 
Lead, Motor vehicle pollution. Nitrogen 
oxide. Ozone. Particulate matter. 
Reporting and recordkeeping 
requirements. Sulfur oxides. Volatile 
organic compounds. 


Dated: November 1.1992. 

William K. Reilly, 

Administrator, 

For the reasons set out in the 
preamble, part 51 of chapter 1, title 40 of 
the Code of Federal Regulations is 
revised as follows: 

PART 51—REQUIREMENTS FOR 
PREPARATION, ADOPTION. AND 
SUBMITTAL OF IMPLEMENTATION 
PLANS 

1. The authority citation for part 51 is 
revised to read as follows: 

Authority: 42 U.S.C. 7401-7071 q. 

Appendix N to Part 51 [Removed and 
Reserved! 

2. Appendix N of part 51 is removed 
and reserved. 

3. A new subpart S is added to part 51 
to read as follows: 

Subpart S—Inspection/Matntenance 
Program Requirements 

Sec. 

51.350 Applicability. 

51.351 Enhanced 1/M performance standard. 

51.352 Basic 1/M performance standard. 

51.353 Network type and program 
evaluation. 

51.354 Adequate tools and resources. 

51.355 Test frequency and convenience. 

51.356 Vehicle coverage. 

51.357 Test procedures and standards. 

51.358 Test equipment 

51.359 Quality control. 

51.360 Waivers and compliance via 
diagnostic inspection. 

51.361 Motorist compliance enforcement 

51.362 Motorist compliance enforcement 
program oversight. 

51.363 Quality assurance. 

51.364 Enforcement against contractors, 
stations and inspectors. 

51.365 Data collection. 

51.366 Data analysis and reporting. 

51.367 Inspector training and licensing or 
certification. 

51.368 Public information and consumer 
protection. 

51.369 Improving repair effectiveness. 

51.370 Compliance with recall notices. 

51.371 On-road testing. 

51.372 State implementation plan 
submissions. 

51.373 Implementation deadlines. 
Appendices to Subpart S of Part 51 

Appendix A to Subpart S—Calibrations. 

Adjustments and Quality Control 
Appendix B to Subpart S—Test Procedures 
Appendix C to Subpart S—Steady-State 
Short Test Standards 
Appendix D to Subpart S—Steady-State 
Short Test Equipment 
Appendix E to Subpart S—Transient Test 
Driving Cycle 


Subpart S—Inspection/Maintenance 
Program Requirements 

§51.350 Applicability. 

Inspection/maintenance (I/M) 
programs are required in both ozone and 
carbon monoxide (CO) nonattainment 
areas, depending upon population and 
nonattainment classification or design 
value. 

(a) Nonattainment area classification 
and population criteria. (1) States or 
areas within an ozone transport region 
shall implement enhanced 1/M programs 
in any metropolitan statistical area 
(MSA), or portion of an MSA, within the 
state or area with a 1990 population of 
100.000 or more as defined by the Office 
of Management and Budget (OMB) 
regardless of the area*8 attainment 
classification. In the case of a multi¬ 
state MSA, enhanced 1/M shall be 
implemented in all ozone transport 
region portions if the sum of these 
portions has a population of 100,000 or 
more, irrespective of the population of 
the portion in the individual ozone 
transport region state or area. 

(2) Apart from those areas described 
in paragraph (a)(1) of this section, any 
area classified as serious or worse 
ozone nonattainment, or as moderate or 
serious CO nonattainment with a design 
value greater than 12.7 ppm, and having 
a 1980 Bureau of Census-defined 
(Census-defined) urbanized area 
population of 200,000 or more, shall 
implement enhanced I/M in the 1990 
Census-defined urbanized area. 

(3) Any area classified, as of 
November 5.1992, as marginal ozone 
nonattainment or moderate CO 
nonattainment with a design value of 
12.7 ppm or less shall continue operating 
1/M programs that were part of an 
approved State Implementation Plan 
(SIP) as of November 15.1990, and shall 
update those programs as necessary to 
meet the basic 1/M program 
requirements of this subpart. Any such 
area required by the Clean Air Act. as in 
effect prior to November 15.1990, as 
interpreted in EPA guidance, to have an 
1/M program shall also implement a 
basic 1/M program. Serious, severe and 
extreme ozone areas and CO areas over 
12.7 ppm shall also continue operating 
existing I/M programs and shall upgrade 
such programs, as appropriate, pursuant 
to this subpart. 

(4) Any area classified as moderate 
ozone nonattainment, and not required 
to implement enhanced I/M under 
paragraph (a)(1) of this section, shall 
implement basic I/M in any 1990 
Census-defined urbanized area in the 
nonattainment area. 
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(5) Any area outside an ozone 
transport region classiHed as serious or 
worse ozone nonattainment, or 
moderate or serious CO nonattainment 
with a design value greater than 12.7 
ppm. and having a 1990 Census^defined 
urbanized area population of less than 
200.000 shall implement basic I/M in the 
1990 Census-defined urbanized area. 

(6) If the boundaries of a moderate 
ozone nonattainment area are changed 
pursuant to section 107(d)(4)(A)(iHii) of 
the Clean Air Act, such that the area 
includes additional urbanized areas, 
then a basic I/M program shall be 
implemented in the newly included 1990 
Census-defined urbanized areas. 

(7) If the boundaries of a serious or 
worse ozone nonattainment area or of a 
moderate or serious CO nonattainment 
area with a design value greater than 
12.7 ppm are changed any time after 
enactment pursuant to section 
107(d)(4)(A) such that the area includes 
additional urbanized areas, then an 
enhanced I/M program shall be 
implemented in the newly included 1990 
Census-defined urbanized areas, if the 
1980 Census-defined urban area 
population is 200.000 or more. If such a 
newly included area has a 1980 Census- 
defined population of less than 200,000. 
then a basic 1/M program shall be 
implemented in the 1990 Census-defined 
urbanized area. 

(8) If a marginal ozone nonattainment 
area, not required to implement 
enhanced I/M under paragraph (a)(1) of 
this section, Is reclassified to moderate, 
a basic I/M program shall be 
implemented in the 1990 Census-defined 
urbanized area(s) in the nonattainment 
area. If the area is reclassified to serious 
or worse, an enhanced I/M program 
shall be implemented in the 1990 
Census-defined urbanized area, if the 
1980 Census-defined urban area 
population is 200.000 or more. If less 
than 200.000, a basic 1/M program shall 
be implemented in the 19^ Census- 
defined urbanized area(B) in the 
nonattainment area. 

(9) If a moderate ozone or CO 
nonattainment area is reclassified to 
serious or worse, an enhanced I/M 
program shall be implemented in the 
1990 Census-defined urbanized area, if 
the 1980 Census-defined urban area 
population is 200.000 or more. In the 
case of ozone areas reclassified as 
serious or worse, if the 1980 Census- 
defined population of the urbanized area 
is less than 200.000, a basic 1/M program 
shall be implemented in the 1990 
Census-defined urbanized area(8) in the 
nonattainment area. 

(b) Extent of area coverage. (1) In an 
ozone transport region, the program 
shall entirely cover all counties within 


subject MSAs or subject portions of 
MSAs. as defined by 0MB in 1990. 
except largely rural counties having a 
population density of less than 200 
persons per square mile based on the 
1990 Census can be excluded provided 
that at least 50% of the MSA population 
is included in the program. This 
provision does not preclude the 
voluntary inclusion of portions of an 
excluded rural county. Non-urbanized 
islands not connected to the mainland 
by roads, bridges, or tunnels may be 
excluded without regard to population. 

(2) Outside of ozone transport regions, 
programs shall nominally cover at least 
the entire urbanized area, based on the 
1990 census. Exclusion of some urban 
population is allowed as long as an 
equal number of non-urban residents of 
the MSA containing the subject 
urbanized area are included to 
compensate for the exclusion. 

(3) Emission reduction benefits from 
expanding coverage beyond the 
minimum required urban area 
boundaries can be applied toward the 
reasonable further progress 
requirements or can be used for offsets, 
provided the covered vehicles are 
operated in the nonattainment area, but 
not toward the enhanced I/M 
performance standard requirement. 

(4) In multi-state urbanized areas 
outside of ozone transport regions, I/M 
is required in those states in the subject 
multi-state area that have an urban area 
population of 50.000 or more, as defined 
by the Bureau of Census in 1990. In a 
multi-state urbanized area with a 
population of 200.000 or more that is 
required under paragraph (a) of this 
section to implement enhanced I/M. any 
state with a portion of the urbanized 
area having a 1990 Census-defined 
population of 50.000 or more shall 
implement an enhanced program. The 
other coverage requirements in 
paragraph (b) of this section shall apply 
in multi-state areas as well. 

(c) Requirements after attainment All 
1/M programs shall provide that the 
program will remain effective, even if 
the area is redesignated to attainment 
status, until the state submits and EPA 
approves a maintenance plan, under 
section 175A, which convincingly 
demonstrates that the area can maintain 
the relevant standard for the 
maintenance period without benefit of . 
the emission reductions attributable to 
the 1/M program. The state shall commit 
to fully implement and enforce the 
program tliroughout such period, and, at 
a minimum, for the purposes of SIP 
approval, legislation authorizing the 
program shall not sunset prior to the 
attainment deadline. 


(d) SIP requirements. The SIP shall 
describe the applicable areas in detail 
and. consistent with { 51.372 of this 
subpart, shall include the legal authority 
or rules necessary to establish program 
boundaries. 

S 51.351 Enhanced I/M performance 
standard. 

(а) Enhanced 1/M programs shall be 
designed and implemented to meet or 
exceed a minimum performance 
standard, which is expressed as 
emission levels in area-wide average 
grams per mile (gpm), achieved from 
highway mobile sources as a result of 
the program. The performance standard 
shall be established using the following 
model 1/M program inputs and local 
characteristics, such as vehicle mix and 
local fuel controls, except as provided in 
paragraph (e) of this section. The 
emission levels achieved by the state's 
program design shall be calculated using 
the most current version, at the time of 
submittal, of the EPA mobile source 
emission factor model or an alternative 
model approved by the Administrator, 
and shall meet the minimum 
performance standard both in operation 
and for SIP approval. Areas shall meet 
the performance standard for the 
pollutants which cause them to be 
subject to enhanced I/M requirements. 
In the case of ozone nonattainment 
areas subject to enhanced I/M. the 
performance standard must be met for 
both oxides of nitrogen (NO^) and 
volatile organic compounds (VOCs), 
except as provided in paragraph (d) of 
this section. 

(1) Network type. Centralized testing. 

(2) Start date. For areas with existing 
I/M programs. 1983. For areas newly 
subject. 1995. 

(3) Test frequency. Annual testing. 

(4) Model year coverage. Testing of 
1968 and later vehicles. 

(5) Vehicle type caverage. Light duty 
vehicles, and light duty trucks, rated up 
to 8,500 pounds Gross Vehicle Weight 
Rating (GVWR). 

(б) Exhaust emission test type. 
Transient mass-emission testing on 1986 
and later model year vehicles using the 
IM240 driving cycle, two-speed testing 
(as described in appendix B of this 
subpart S) of 1981-1985 vehicles, and 
idle testing (as described in appendix B 
of this subpart S) of pre-1981 vehicles is 
assumed. 

(7) Emission standards, (i) Emission 
standards for 1988 through 1993 model 
year light duty vehicles, and 1994 and 
1995 light-duty vehicles not meeting Tier 
1 emission standards, of 0.80 gpm 
hydrocarbons (HC). 20 gpm CO. and 20 
gpm NO,: 
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(ii) Emission standards for 1988 
through 1993 light duty trucks less than 
6000 pounds gross vehicle weight rating 
(GVWR), and 1994 and 1995 trucks not 
meeting Tier 1 emission standards, of 1.2 
j?pm HC. 20 gpm CO. and 3.5 gpm NO,; 

(iii) Emission standards for 1986 
through 1993 light duty trucks greater 
than 6000 pounds GVWR, and 1994 and 
1995 trucks not meeting Tier 1 emission 
standards, of 1.2 gpm HC. 20 gpm CO. 
and 3.5 gpm NO,: 

(iv) Emission standards for 1994 and 
later light duty vehicles meeting Tier 1 
emission standards of 0.70 gpm non¬ 
methane hydrocarbons (NMHC). 15 gpm 
CO. and 1.4 gpm NO,; 

(v) Emission standards for 1994 and 
later light duty trucks under 6000 pounds 
GVWR and meeting Tier 1 emission 
standards of 0.70 gpm NMHC. 15 gpm 
CO. and 2.0 gpm NO,; 

(vi) Emission standards for 1994 and 
later light duty trucks greater than 6000 
pounds GVWR and meeting Tier 1 
emission standards of 0.80 gpm NMHC. 

15 gpm CO and 2.5 gpm NO,; 

(vii) Emission standards for 1981-1985 
model year vehicles of 1.2% CO. and 220 
ppm HC for the idle, two-speed tests 
and loaded steady-state tests (as 
described in appendix B of this subpart 
S): and 

(viii) Maximum exhaust dilution 
measured as no less than 6% CO plus 
carbon dioxide (COj) on vehicles 
subject to a steady-state test (as 
described in appendix B of this subpart 
S). 

(8) Emission control device 
inspections. Visual inspection of the 
catalyst and fuel inlet restrictor on all 
1984 and later model year vehicles. 

(9) Evaporative system function 
checks. Evaporative system integrity . 
(pressure) test on 1983 and later model 
year vehicles and an evaporative system 
transient purge lest on 1988 and later 
model year vehicles. 

(10) Stringency. A 20% emission test 
failure rate among pre-1981 model year 
vehicles. 

(11) Waiver rate. A 3% waiver rate, as 
a percentage of failed vehicles. 

(12) Compliance rate, A 96% 
compliance rate. 

(13) Evaluation date. Enhanced I/M 
programs shall be shown to obtain the 
Bame or lower emission levels as the 
model program by 2000 for ozone 
nonattainment areas and 2001 for CO 
nonattainment areas, and for severe and 
extreme ozone nonattainment areas, on 
each applicable milestone and 
ei|‘'iinment deadline, thereafter. 

Milestones for NO, shall be the same as 
for ozone. 

(b) On-road testing. The performance 
Blandard shall include on-road testing of 


at least 0.5% of the subject vehicle 
population, or 20.000 vehicles whichever 
is less, as a supplement to the periodic 
inspection required in paragraph (a) of 
this section. Specific requirements are 
listed in 5 51.371 of this subpart. 

(c) On-board diagnostics (OBD). 
(Reserved) 

(d) Modeling requirements. 
Equivalency of the emission levels 
which will be achieved by the I/M 
program design in the SIP to those of the 
model program described in this section 
shall be demonstrated using the most 
current version of EPA's mobile source 
emission model, or an alternative 
approved by the Administrator, using 
EJPA guidance to aid in the estimation of 
input parameters. States may adopt 
alternative approaches that meet this 
performance standard. States may do so 
through program design changes that 
affect normal I/M input parameters to 
the mobile source emission factor 
model, or through program changes 
(such as the accelerated retirement of 
high emitting vehicles) that reduce in- 
use mobile source emissions. If the 
Administrator finds, under section 
182(b)(l)(A)(i) of the Act pertaining to 
reasonable further progress 
demonstrations or section 182(f)(1) of 
the Act pertaining to provisions for 
major stationary sources, that NO, 
emission reductions are not beneficial in 
a given ozone nonattainment area, then 
NO, emission reductions are not 
required of the enhanced I/M program, 
but the program shall be designed to 
offset NO, increases resulting from the 
repair of HC and CO failures. 

(e) El Paso, Texas, In the case of El 
Paso. Texas, providing that its SIP has 
been approved as meeting the 
reasonable further progress 
requirements of the Act and that the 
Administrator has not determined that a 
milestone has been missed, the model 
program Inputs shall be as in paragraph 

(a) of this section, except that the 
transient and purge tests shall be 
assumed for 1990 and later model year 
vehicles, two-speed testing on 1981-1989 
model year vehicles, idle testing on 
1968-1980 model year vehicles and 
pressure testing on 1971 and later 
vehicles. 

§ 51.352 Basic I/M performance standard. 

(a) Basic I/M programs shall be 
designed and implemented to meet or 
exceed a minimum performance 
standard, which is expressed as 
emission levels achieved from highway 
mobile sources as a result of the 
program. The performance standard 
shall be established using the following 
model I/M program inputs and local 
characteristics, such as vehicle mix and 


local fuel controls. Similarly, the 
emission reduction benefits of the 
8tate*s program design shall be 
estimated using the most current version 
of the EPA mobile source emission 
model, and shall meet the minimum 
performance standard both in operation 
and for SIP approval. 

(1) Network type. Centralized testing. 

(2) Start date. For areas with existing 
I/M programs. 1983. For areas newly 
subject, 1994. 

(3) Test frequency. Annual testing. 

(4) Model year coverage. Testing of 
1968 and later model year vehicles. 

(5) Vehicle type coverage. Light duly 
vehicles. 

(6) Exhaust emission test typo. Idle 
test. 

(7) Emission standards. No weaker 
than specified in 40 CFR Part 85. Subpart 
W. 

(8) Emission control device 
inspections. None. 

(9) Stringency, A 20% emission lest 
failure rate among pre-1981 model year 
vehicles. 

(10) Waiver rate. A 0% waiver rate. 

(11) Compliance rate. A 100% 
compliance rate. 

(12) Evaluation date, Basic I/M 
programs shall be shown to obtain the 
same or lower emission levels as the 
model inputs by 1997 for ozone 
nonattainment areas and 1998 for CO 
nonattainment areas; and. for serious or 
worse ozone nonaltainment areas, on 
each applicable milestone and 
attainment deadline, thereafter. 

(b) Oxides of nitrogen. Basic I/M 
testing in ozone nonattainment areas 
shall be designed such that no increase 
In NO, emissions occurs as a result of 
the program. If the Administrator finds, 
under section 182(b)(l)(A)(i) of the Act 
pertaining to reasonable further progress 
demonstrations or section 182(f)(1) of 
the Act pertaining to provisions for 
major stationary sources, that NO, 
emission reductions are not beneficial In 
a given ozone nonattainment area, then 
the basic I/M NO, requirement may be 
omitted. States shall implement any 
required NO, controls within 12 months 
of implementation of the program 
deadlines required in S 51.373 of this 
subpart, except that newly implemented 
I/M programs shall include NO, controls 
from the start. 

(c) On-board diagnostics. (Reserved) 

(d) Modeling requirements. 

Equivalency of emission levels which 
will be achieved by the I/M program 
design in the SIP to those of the model 
program described in this section shall 
be demonstrated using the most current 
version of EPA's mobile source emission 
model and EPA guidance on the 
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estimation of input parameters. Areas 
required to implement basic I/M 
programs shall meet the performance 
standard for the pollutants which cause 
them to be subject to basic 
requirements. Areas subject as a result 
of ozone nonattainment shall meet the 
standard for VOCs and shall 
demonstrate no NO. increase, as 
required in paragraph (b) of this section. 

§ S1.353 Nstwofk typ« and program 
avaluation. 

Enhanced I/M programs shall be 
operated in a centralized test-only 
format, unless the state can demonstrate 
that a decentralized program is equally 
effective in achieving the enhanced 1/M 
performance standard. Basic 1/M 
programs can be centralized, 
decentralized, or a hybrid at the state*8 
discretion, but shall be demonstrated to 
achieve the same emission reduction as 
the program described in } 51.352 of this 
subpart. 

(a) Presumptive equivalency. A 
decentralized network consisting of 
stations that only perform official 1/M 
testing (which may include safety- 
related inspections) and in which 
owners and employees of those stations, 
or companies owning those stations, are 
contractually or legally barrel from 
engaging in motor vehicle repair or 
service, motor vehicle parts sales, and 
motor vehicle sale and leasing, either 
directly or indirectly, and are barred 
from referring vehicle oivners to 
particular providers of motor vehicle 
repair services (except as provided in 

§ 51.369(b)(1) of this subpart) shall be 
considered equivalent to a centralized, 
test-only system. States may allow such 
stations to engage in the sale of 
refreshments for the use of employees 
and customers waiting at the station and 
may fulfill other functions typically 
carried out by the state such as renewal 
of vehicle registration and driver's 
licenses, or tax and fee collections. 

(b) Case-by-case equivalency. (1) 
Credits for test-and-repair networks, i.e., 
those not meeting the requirements of 
paragraph (a) of this section, are 
assumed to 50% less than those for a 
test-only network for the tailpipe 
emission test, purge test, evaporative 
system integrity test, catalyst check, and 
gas cap check; and 75% less for the 
evaporative canister checks. PCV check, 
and air system checks. Smaller 
reductions in credits for the various test 
protocols may be claimed if a state can 
demonstrate to the satisfaction of the 
Administrator that based on past 
performance with the specific test-type 
and inspection standards employed, its 
test-and-repair system will exceed these 


levels. At a minimum, such a 
demonstration shall include 

(1) Surveys that assess the 
effectiveness of repairs performed on 
vehicles that failed the tailpipe emission 
test and evaporative system tests; 

(ii) In programs including tampering 
checks, measurement of actual 
tampering rates, their change over time, 
and the dhange attributable to finding 
and fixing such tampering as opposed to 
deterrence effects: and 

(iii) The results of undercover surveys 
of inspector effectiveness as it relates to 
identifying vehicles that need repair. 

(2) In the case of hybrid systems, 
which may be implemented in basic 
I/M areas, including both test-only and 
test-and-repair facilities, full credit shall 
apply to the portion of the fleet initially 
tested and subsequently retested at a 
test-only facility meeting the 
requirements of paragraph (a) of this 
section, and to the portion of the fleet 
initially tested and failed at a test-and- 
repair facility but subsequently passing 
a comprehensive retest at a test-only 
facility meeting those same 
requirements. The credit loss 
assumptions described in paragraph 
(b)(1) of this section shall apply to the 
portion of the fleet initially passed at a 
test-and-repair facility, and to the 
portion initially failed at a test-only 
facility and retested at a test-and-repair 
facility. 

(3) Areas operating test-and-repair 
networks or hybrid networks may, in the 
future, claim greater effectiveness than 
described in paragraph (b)(1) of this 
section, if a demonstration of greater 
effectiveness is made to the satisfaction 
of the Administrator using the program 
evaluation protocol described in 
paragraph (c) of this section. 

(c) Program evaluation. Enhanced I/M 
programs shall include an ongoing 
evaluation to quantify the emission 
reduction benefits of the program, and to 
determine if the program is meeting the 
requirements of the Clean Air Act and 
this subpart. 

(1) The state shall report the results of 
the program evaluation on a biennial 
basis, starting two years after the initial 
start date of mandatory testing as 
required in § 51.373 of this subpart. 

(2) The evaluation shall be considered 
in establishing actual emission 
reductions achieved from I/M for the 
purposes of satisfying the requirements 
of sections 182(g)(1) and 182(g)(2) of the 
Clean Air Act. relating to reductions in 
emissions and compliance 
demonstration. 

(3) The evaluation program shall 
consist, at a minimum, of those items 
described in paragraph (b)(1) of this 


section and mass emission test data 
using the procedure specified in 
i 51.3.571 aII111 of this subnart or an\ 
other transient, mass emission test 
procedure approved as equivalent, and 
evaporative system checks, specified in 
§ 51.357(a)(9) and (10) of this subpart 
for model years subject to those 
evaporative system lest procedures. The 
test data shall be obtained from a 
representative, random sample, taken at 
the time of initial inspection (before 
repair), of at least 0.1 percent of the 
vehicles subject to inspection in a given 
year. Such vehicles shall receive a state 
administered or monitored IM240 mass 
emission test or equivalent, as specified 
in this paragraph (c)(3), at the time the 
initial test is due. 

(4) The program evaluation test data 
shall be submitted to EPA and used by 
the state to calculate local fleet emission 
factors, to assess the effectiveness of the 
1/M program, and to determine if the 
performance standard is being met. EPA 
will update its emission factor model 
periodically to reflect the appropriate 
emission reduction effectiveness of 
program elements within S 51.351 of this 
subpart based on actual performance. 

(d) SIP requirements. (1) The SIP shall 
include a description of the network to 
be employed, the required legal 
authority, and. in the case of areas 
making claims under paragraph (b) of 
this section, the required demonstration 

(2) The SIP shall include a description 
of the evaluation schedule and protocol, 
the sampling methodology, the data 
collection and onalysis system, the 
resources and personnel for evaluation, 
and related details of the evaluation 
program, and the legal authority 
enabling the evaluation program. 

S 51.354 Adequate tools and resources. 

(a) Administrative resources. The 
program shall maintain the 
administrative resources necessary to 
perform all of the program functions 
including quality assurance, data 
analysis and reporting, and the holding 
of hearings and adjudication of cases. A 
portion of the test fee or a separately 
assessed per vehicle fee shall be 
collected, placed in a dedicated fund 
and retained, to be used to finance 
program oversight, management, and 
capital expenditures. Alternatives to 
this approach shall be acceptable if the 
state can demonstrate that adequate 
funding of the program can be 
maintained in some other fashion (e.g.» 
through contractual obligation along 
with demonstrated past performance). 
Reliance on future uncommitted annual 
or biennial appropriations from the state 
or local General Fund is not acceptable. 
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unless dome otherwise would be a 
violation of the state s constitution This 
section shall in no way require the 
establishment of a test fee if the state 
chooses to fund the program in some 
other manner. 

(b) Personnel. The program shall 
employ sufficient personnel to 
effectively carry out the duties related to 
the program, including but not limited to 
administrative audits, inspector audits, 
data analysis, program oversight, 
program evaluation, public education 
and assistance, and enforcement against 
stations and inspectors as well as 
against motorists who are out of 
compliance with program regulations 
and requirements. 

(c) Equipment The program shall 
possess equipment necessary to achieve 
the objectives of the program and meet 
program requirements, including but not 
limited to a steady supply of vehicles for 
covert auditing, test equipment and 
facilities for program evaluation, and 
computers capable of data processing, 
analysis, and reporting. Equipment or 
equivalent services may be contractor 
supplied or owned by the state or local 
authority. 

(d) SIP requirements. The SIP shall 
include a description of the resources 
that will be used for program operation, 
and discuss how the performance 
standard will be met. 

(1) The SIP shall include a detailed 
budget plan which describes the source 
of funds for personnel, program 
administration, program enforcement, 
purchase of necessary equipment (such 
as vehicles for undercover audits), and 
any other requirements discussed 
throughout, for the period prior to the 
next biennial self-evaluation required in 
§ 51.366 of this subpart. 

(2) The SIP shall include a description 
of personnel resources. The plan shall 
include the number of personnel 
dedicated to overt and covert auditing, 
data analysis, program administration, 
enforcement, and other necessary 
functions and the training attendant to 
each function. 

9 51.3S5 Test frequency and convenience. 

(a) The performance standards for 1/ 

M programs assume an annual test 
frequency; other schedules may be 
approved if the required emission 
targets are achieved. The SIP shall 
describe the test schedule in detail, 
including the test year selection scheme 
if testing is other than annual. The SIP 
shall include the legal authority 
necessary to implement and enforce the 
test frequency requirement and explain 
how the test frequency will be 
integrated with the enforcement process. 


(bl in enhanced I/M programs, test 
systems shall be designed in such a way 
as to provide convenient service to 
motonsts required to get their vehicles 
tested. The SIP shall demonstrate that 
the network of stations providing test 
services is sufficient to insure short 
waiting times to get a test and short 
driving distances. Stations shall be 
requir^ to adhere to regular testing 
hours and to test any subject vehicle 
presented for a test during its test 
period. 

9 51456 Vehicle coverage. 

The performance standard for 
enhanced 1/M programs assumes 
coverage of all 1966 and later model 
year li^t duty vehicles and light duty 
trucks up to 8,500 pounds GVWR, and 
includes vehicles operating on all fuel 
types. The standard for basic I/M 
programs does not include light duty 
trucks. Other levels of coverage may be 
approved if the necessary emission 
reductions are achieved. Vehicles 
registered or required to be registered 
within the I/M program area l^undaries 
and fleets primarily operated within the 
I/M program area boundaries and 
belonging to the covered model years 
and vehicle classes comprise the subject 
vehicles. 

(a) Subject vehicles. (1) All vehicles of 
a covered model year and vehicle type 
shall be tested according to the 
applicable test schedule, including 
leased vehicles whose registration or 
titling is in the name of an equity owner 
other than the lessee or user. 

(2) All subject fleet vehicles shall be 
inspected. Fleets may be officially 
inspected outside of the normal 1/M 
program test facilities, if such 
alternatives are approved by the 
program administration, but shall be 
subject to the same test requirements 
using the same quality control standards 
as non-fleet vehicles. If all vehicles in a 
particular fleet are tested during one 
part of the cycle, then the quality control 
requirements shall be met during the 
time of testing only. Any vehicle 
available for rent in the I/M area or for 
use in the I/M area shall be subject. 

Fleet vehicles not being tested in normal 
1/M test facilities in enhanced I/M 
programs, however, shall be inspected 
in independent, test-only facilities, 
according to the requirements of 

§ 51.353(a) of this subpart. 

(3) Subject vehicles which are 
registered in the program area but are 
primarily operat^ in another I/M area 
shall be tested, either in the area of 
primary operation, or in the area of 
registration. Alternate schedules may be 
established to permit convenient testing 
of these vehicles (e.g., vehicles 


belonging to students away at college 
should be rescheduled for testing during 
a visit home). I/M programs shall make 
provisions for providing official testing 
to vehicles registered elsewhere. 

(4) Vehicles which are operated on 
Federal installations located within an 
I/M program area shall be tested, 
regardless of whether the vehicles are 
registered in the state or local I/M area. 
This requirement applies to all 
employee-owned or leased vehicles 
(including vehicles owned, leased, or 
operated by civilian and military 
personnel on Federal installations) as 
well as agency-owned or operated 
vehicles, except tactical military 
vehicles, operated on the installation. 
This requirement shall not apply to 
visiting agency, employee, or military 
personnel vehicles as long as such visits 
do not exceed 60 calendar days per 
year. In areas without test fees collected 
in the lane, arrangements shall be made 
by the installation with the 1/M program 
for reimbursement of the costs of tests 
provided for agency vehicles, at the 
discretion of the I/M agency. The 
installation shall provide documentation 
of proof of compliance to the I/M 
agency. The documentation shall 
include a list of subject vehicles and 
shall be updated periodically, as 
determined by the I/M program 
administrator, but no less frequently 
than each inspection cycle. The 
installation shall use one of the 
following methods to establish proof of 
compliance: 

(1) Presentation of a valid certificate of 
compliance from the local I/M program, 
from any other I/M program at least as 
stringent as the local program, or from 
any program deemed acceptable by the 
I/M program administrator. 

(ii) Presentation of proof of vehicle 
registration within the geographic area 
covered by the I/M program, except for 
any program whose enforcement is not 
through registration denial. 

(iii) Another method approved by the 
state or local 1/M program 
administrator. 

(5) Special exemptions may be 
permitted for certain subject vehicles 
provided a demonstration is made that 
the performance standard will be met. 

(b) SIP requirements. (1) The SIP shall 
Include a detailed description of the 
number and types of vehicles to be 
covered by the program, and a plan for 
how those vehicles are to be identified, 
including vehicles that are routinely 
operated in the area but may not be 
registered in the area. 

(2) The SIP shall include a description 
of any special exemptions which will be 
granted by the program, and an estimate 
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of Ihe percentage and number of subject 
vehicles which will be impacted. Such 
exemptions shall be accounted for In the 
emission reduction analysis. 

(3) The SIP shall include the legal 
authority or rule necessary to implement 
and enforce the vehicle coverage 
requirement. 

§ 51.357 Test procedures mnd standards. 

Written test procedures and pass/fail 
standards shall be established and 
followed for each model year and 
vehicle type included in the program. 

(а) Test procedure requirements. 
Emission tests and functional tests shall 
be conducted according to good 
engineering practices to assure test 
accuracy. 

(1) Initial tests (i.e., those occurring for 
the first time in a test cycle) shall be 
performed without repair or adjustment 
at the inspection facility, prior to the 
test, except as provided in paragraph 
(a)(10)(i) of this section. 

(2) TTie vehicle owner or driver shall 
have access to the test area such that 
observation of the entire official 
inspection process on the vehicle is 
permitted. Such access may be limited 
but shall in no way prevent full 
observation. 

(3) An official test, once initiated, 
shall be performed in its entirety 
regardless of intermediate outcomes 
except in the case of invalid test 
condition, unsafe conditions, or fast 
pass/fail algorithms. 

(4) Tests involving measurement shall 
be performed with program-approved 
equipment that has been calibrated 
accordingly to the quality procedures 
contained in appendix A to this subpart. 

(5) Vehicles shall be rejected from 
testing if the exhaust system is missing 
or leaking, or if the vehicle is in an 
unsafe condition for testing. 

(б) Vehicles shall be retested after 
repair for any portion of the inspection 
that is failed on the previous test to 
determine if repairs were effective. To 
the extent that repair to correct a 
previous failure could lead to failure of 
another portion of the test, that portion 
shall also be retested. Evaporative 
system repairs shall trigger an exhaust 
emissions retest. 

(7) Steady-state testing. Steady-state 
tests shall be performed In acco^ance 
with the procedures contained in 
appendix B to this subpart. 

(8) Emission control device 
inspection. Visual emission control 
device checks shall be performed 
through direct observ^ation or through 
indirect observation using a mirror, 
video camera or other visual aid. These 
inspections shall include a 
determination as to whether each 


subject device is present and appears to 
be properly connected and appears to 
be the correct type for the certihed 
vehicle configuration. 

(9) Evaporative system purge test 
procedure. The purge test procedure 
shall consist of measuring the total 
purge flow (in standard liters) occurring 
in the vehicle’s evaporative system 
during the transient dynamometer 
emission test specified in paragraph 
(a)(ll) of this section. The purge flow 
measurement system shall be connected 
to the purge portion of the evaporative 
system in series between the canister 
and the engine, preferably near the 
canister. The inspector shall be 
responsible for ensuring that all items 
that are disconnected in the conduct of 
the test procedure are properly re¬ 
connected at the conclusion of the test 
procedure. Alternative procedures may 
be used if they are shown to be 
equivalent or better to the satisfaction of 
the Administrator. Except in the case of 
government-run test facilities claiming 
sovereign immunity, any damage done 
to the evaporative emission control 
system during this test shall be repaired 
at the expense of the inspection facility. 

(10) Evaporative system integrity test 
procedure. The test sequence shall 
consist of the following steps: 

(i) Test equipment shall ^ connected 
to the fuel tank canister hose at the 
canister end. The gas cap shall be 
checked to ensure that it is properly, but 
not excessively tightened, and shall be 
tightened if necessary. 

(11) The system shall be pressurized to 
14±0.5 inches of water without 
exceeding 26 inches of water system 
pressure. 

(iii) Close off the pressure source, seal 
the evaporative system and monitor 
pressure decay for up to two minutes. 

(iv) Loosen the gas cap after a 
maximum of two minutes and monitor 
for a sudden pressure drop, indicating 
that the fuel tank was pressurized. 

(v) The inspector shall be responsible 
for ensuring that all items that are 
disconnected in the conduct of the test 
procedure are properly re-connected at 
the conclusion of the test procedure. 

(vi) Alternative procedures may be 
used if they are sho%vn to be equivalent 
or better to the satisfaction of the 
Administrator. Except in the case of 
government-run test facilities claiming 
sovereign immunity, any damage done 
to the evaporative emission control 
system during this test shall be repaired 
at the expense of the inspection facility. 

(11) Transient emission test. The 
transient emission test shall consist of 
240 seconds of mass emission 
measurement using a constant volume 
sampler while the vehicle is driven 


through a computer-monitored driving 
cycle on a dynamometer with inertial 
weight settings appropriate for the 
weight of the vehicle. The driving cycle 
shall include acceleration, deceleration, 
and idle operating modes as specified in 
appendix E to this subpart. The 240 
second sequence may be ended earlier 
using fast pass or fast fail algorithms 
and multiple pass/fail algorithms may 
be used during the test cycle to 
eliminate false failures. The transient 
test procedure, including algorithms and 
other procedural details, shall be 
approved by the Administrator prior to 
use in an !/M program. 

(12) On-board diagnostic checks. 
(Reserved). 

(13) Approval of alternative tests. 
Alternative test procedures may be 
approved if the Administrator finds 
that— 

(i) Such procedures are in accordance 
with good engineering practice, 
including errors of commission (at 
outpoints corresponding to equivalent 
emission reductions) no higher than the 
tests they would replace; 

(ii) Such procedures show a 
correlation with the Federal Test 
Procedure (with respect to their ability 
to detect high emitting vehicles and 
ensure their effective repair) equal to or 
better than the tests they would replace: 
and 

(iii) Such procedures would produce 
equivalent emission reductions in 
combination with other program 
elements. 

(b) Test standards —(1) Emissions 
standards. HC. CO. and CO±COi (or 
COi alone) emission standards shall be 
applicable to all vehicles subject to the 
program and repairs shall be required 
for failure of any standard regardless of 
the attainment status of the area. NO, 
emission standards shall be applied to 
vehicles subject to a transient test in 
ozone nonattainment areas and in an 
ozone transport region, unless a waiver 
of NO, controls is provided to the state 
under § 51.351(d) of this subpart. 

(1) Steady-state short tests. The 
steady-state short test emission 
standards for 1981 and later model year 
light duty vehicles and light duty trucks 
shall be at least as stringent as those in 
appendix C to this subpart. 

(ii) Transient test. Transient test 
emission standards shall be established 
for HC. CO. CO 2 . and NO, for subject 
vehicles based on model year and 
vehicle type. 

(2) Visual equipment inspection 
standards, (i) Vehicles shall fail visual 
inspections of subject emission control 
devices if such devices are part of the 
original certified configuration and are 
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found to be missing, modified, 
disconnected, or improperly connected. 

(i1) Vehicles shall fail visual 
inspections of subject emission control 
devices if such devices are found to be 
incorrect for the certified vehicle 
configuration under inspection. 
Aftermarket parts, as well as original 
equipment manufacture parts, may be 
considered correct if they are proper for 
the certiHed vehicle configuration. 

Where an EPA aftermarket approval or 
self-certification program exists for a 
particular class of subject parts, vehicles 
shall fail visual equipment inspections if 
the part is neither original equipment 
manufacture nor from an approved or 
self-certified aftermarket manufacturer. 

(3) Functional test standards —(i) 
Evaporative system integrity test. 
Vehicles shall fail the evaporative 
system pressure test if the system 
cannot maintain a system pressure 
above eight inches of water for up to 
two minutes after being pressurized to 
14 ±0.5 inches of water or if no pressure 
drop is detected when the gas cap is 
loosened as described in paragraph 
(a)(10)(iv) of this section. Additionally, 
vehicles shall fail the evaporative test if 
the canister is missing or obviously 
damaged, if hoses are missing or 
obviously disconnected, or if the gas cap 
is missing. 

|ii) Evaporative canister purge test 
Vehicles with a total purge system flow 
measuring less than one liter, over the 
course of the transient test required in 
paragraph {a)(9) of this section, shall fail 
the evaporative purge test. 

(4) On-board diagnostics test 
standards. [Reserved! 

(c) Fast test algorithms and standards. 
Special test algorithms and pass/fail 
algorithms may be employed to reduce 
lest time when the test outcome is 
predictable with near certainty, if the 
Administrator approves by letter the 
equivalency to full procedure testing. 

(d) Applicability. In general section 
203(a)(3)(A) of the Clean Air Act 
prohibits altering a vehicle's 

^ onHguration such that it changes from a 
certified to a non-certified configuration. 
In the inspection process, vehicles that 
have been altered from their original 
certified configuration are to be tested in 
the same manner as other subject 
vehicles. 

(1) Vehicles with engines other than 
the engine originally installed by the 
manufacturer or an identical 
replacement of such engine shall be 
subject to the test procedures and 
standards for the chassis type and 
model year including visual equipment 
inspections for all parts that are part of 
the original or nuw-applicable certified 
configuration and part of the normal 


inspection. States may choose to require 
vehicles with such engines to be subject 
to the test procedures and standards for 
the engine model year if it is newer than 
the chassis model year. 

(2) Vehicles that have been switched 
from an engine of one fuel type to 
another fuel type that is subject to the 
program (e.g., from a diesel engine to a 
gasoline engine) shall be subject to the 
test procedures and standards for the 
current fuel type, and to the 
requirements of paragraph (d)(1) of this 
section. 

(3) Vehicles that are switched to a fuel 
type for which there is no certified 
configuration shall be tested according 
to the most stringent emission standards 
established for that vehicle type and 
model year. Emission control device 
requirements may be waived if the 
program determines that the 
alternatively fueled vehicle 
configuration would meet the new 
vehide standards for that model year 
without such devices. 

(4) Mixing vehicle classes (e.g., light- 
duty with heavy-duty) and cer^ication 
types (e.g.. California with Federal) 
within a single vehide configuration 
shall be considered tampering. 

(e) SIP requirements. The SIP shall 
include a description of each test 
procedure used. The SIP shall indude 
the rule, ordinance or law describing 
and establishing the test procedures. 

§ 51.368 Test squipmsot 

Computerized test systems are 
required for performing any 
measurement on subject vehicles. 

(a) Performance features of 
computerized test systems. TTie test 
equipment shall be certified by the 
program to meet the requirements 
contained in appendix D to this subpart, 
and newly acquired systems shall be 
subjected to acceptance test procedures 
to ensure compliance with program 
specifications. 

(1) Emission test equipment shall be 
capable of testing all subject vehicles 
and shall be u|>dated from time to time 
to accommodate new technology 
vehicles as well as changes to the 
program. 

(2) At a minimum, emission test 
equipment: 

(i) Shall be automated to the highest 
degree commercially available to 
minimize the potential for intentional 
fraud and/or human error. 

(ii) Shall be secure from tampering 
and/or abuse; 

(hi) Shall be based upon written 
specifications: and 

(iv) Shall be capable of 
simultaneously sampling dual exhaust 
vehicles. 


(3) The vehicle owner or driver shall 
be provided with a computer-generated 
record of test results, including ail of the 
items listed in 40 CFR part 65. subpart 
W as being required on the test record. 
The test report shall include; 

(i) A vehicle description, including 
license plate number, vehicle 
identification number, and odometer 
reading; 

(ii) The date and time of test: 

(iii) The name or identification 
number of the individual(s) performing 
the tests and the location of the test 
station and lane; 

(iv) The type of tests performed, 
including emission tests, visual checks 
for the presence of emission control 
components, and functional, evaporative 
system checks; 

(v) The applicable test standards; 

(vi) The test results, including exhaust 
concentrations and pass/fail results for 
each mode measured, pass/fail results 
for evaporative system checks, and 
which emission control devices 
inspected were passed, failed, or not 
applicable; 

(vii) A statement indicating the 
availability of warranty coverage as 
required in section 207 of the Clean Air 
Act; 

(viii) Certification that tests were 
performed in accordance with the 
regulations and. in the case of 
decentralized programs, the signature of 
the individual who performed the test; 
and 

(ix) For vehicles that fail the tailpipe 
emission test, information on the 
possible causes of the specific pattern of 
high emission levels found during the 
test. 

(b) Functional characteristics of 
computerized test systems. The test 
system is composed of emission 
measurement devices and other motor 
vehicle test equipment controlled by a 
computer. 

(1) The test system shall 
automatically: 

(i) Make a pass/fail decision for all 
measurements; 

(ii) Record test data to an electronic 
medium; 

(iii) Conduct regular self-testing of 
recording accuracy; 

(iv) Perform electrical calibration and 
system integrity checks before each test, 
as applicable; and 

(v) Initiate system lockouts fon 

(A) Tampering with security aspects 
of the test system; 

(B) Failing to conduct or pass periodic 
calibration or leak checks; 

(C) Failing to conduct or pass the 
constant volume sampler flow rate 
check (if applicable); 
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(D) Failing to conduct or pass any of 
the dynamometer checks, including 
coast-down, roll speed and roll distance, 
power absorption capability, and inertia 
weight selection checks (if applicable); 

(E) Failing to conduct or pass the 
pressure monitoring device check (if 
applicable); 

(F) Failing to conduct or pass the 
purge flow metering system check (if 
applicable); and 

(G) A full data recording medium or 
one that does not pass a cyclical 
redundancy check. 

(2) Test systems in enhanced I/M 
programs shall include a real-time data 
link to a host conmuter that prevents 
unauthorized mulffple initial tests on the 
same vehicle in a test cycle and to 
insure test record accuracy. 

(3) The test system shall insure 
accurate data collection by limiting, 
cross-checking, and/or confirming 
manual data entry. 

(4) On-board diagnostic test 
equipment requirements. (Reserved! 

(c) SIP requirements. The SIP shall 
include written technical specifications 
for all test equipment used in the 
program and shall address each of the 
above requirements. The specifications 
shall describe the emission analysis 
process, the necessary test equipment, 
the required features, and written 
acceptance testing criteria and 
procedures. 

$51.359 Quality control. 

Quality control measures shall insure 
that emission measurement equipment is 
calibrated and maintained properly, and 
that inspection, calibration records, and 
control charts are accurately created, 
recorded and maintained. 

(a) General requirements. (1) The 
practices described in this section and 
in Appendix A to this subpart shall be 
followed, at a minimum. Alternatives or 
exceptions to these procedures or 
frequencies may be approved by the 
Administrator based on a 
demonstration, including control chart 
analysis, of equivalent performance. 

(2) Preventive maintenance on all 
inspection equipment necessary to 
insure accurate and repeatable 
operation shall be performed on a 
periodic basis. 

(3) Computerized analyzers shall 
automatically record quality control 
check information, lockouts, attempted 
tampering, and any other recordable 
circumstances which should be 
monitored to insure quality control (e.g.. 
service calls). 

(b) Requirements for steady-state 
emissions testing equipment. (1) 
Equipment shall be maintained 
according to demonstrated good 


engineering practices to assure test 
accuracy. The calibration and 
adjustment requirements in Appendix A 
to this subpart shall apply to all steady- 
state test equipment. States may adjust 
calibration schedules and other quality 
control frequencies by using statistical 
process control to monitor equipment 
performance on an ongoing basis. 

(2) For analyzers that use ambient air 
as zero air. provision shall be made to 
draw the air from outside the inspection 
bay or lane in which the analyzer is 
situated. 

(3) The analyzer housing shall be 
constructed to protect the analyzer 
bench and electrical components from 
ambient temperature and humidity 
Huctuations that exceed the range of the 
analyzer's design specifications. 

(4) Analyzers shall automatically 
purge the analytical system after each 
test. 

(c) Requirements for transient exhaust 
emission test equipment. Equipment 
shall be maintained according to 
demonstrated good engineering 
practices to assure test accuracy. 
Computer control of quality assurance 
checks and quality control charts shall 
be used whenever possible. Exceptions 
to the procedures and the frequency of 
the checks described in Appendix A of 
this subpart may be approved by the 
Administrator based on a demonstration 
of equivalent performance. 

(d) Requirements for evaporative 
system functional test equipment. 
Equipment shall be maintained 
according to demonstrated good 
engineering practices to assure test 
accuracy. Computer control of quality 
assurance checks and quality control 
charts shall be used whenever possible. 
Exceptions to the procedures and the 
frequency of the checks described in 
appendix A of this subpart may be 
approved by the Administrator based on 
a demonstration of equivalent 
performance. 

(e) Document security. Measures shall 
be taken to maintain the security of all 
documents by which compliance with 
the inspection requirement is 
established including, but not limited to 
inspection certificates, waiver 
certificates. license plates, license tabs, 
and stickers. This section shall in no 
way require the use of paper documents 
but shall apply if they are used by the 
program for these purposes. 

(1) Compliance documents shall be 
counterfeit resistant. Such measures as 
the use of special fonts, water marks, 
ultra-violent inks, encoded magnetic 
strips, unique bar-coded identifiers, and 
difficult to acquire materials may be 
used to accomplish this requirement. 


(2) All inspection certificates, waiver 
certificates, and stickers shall be printed 
with a unique serial number and an 
official program seal. 

(3) Measures shall be taken to ensure 
that compliance documents cannot be 
stolen or removed without being 
damaged. 

(f) SIP requirements. The SIP shall 
include a description of quality control 
and record keeping procedures. The SIP 
shall include the procedure manual, rule, 
ordinance or law describing and 
establishing the quality control 
procedures and requirements. 

§ 51.360 Waivers and compliance via 
diagnostic Inspection. 

The program may allow the issuance 
of a waiver, which is a form of 
compliance with the program 
requirements that allows a motorist to 
comply without meeting the applicable 
test standards, as long as prescribed 
criteria are met. 

(a) Waiver issuance criteria. The 
waiver criteria shall include the 
following at a minimum. 

(1) Waivers shall be issued only after 
a vehicle has failed a retest performed 
after all qualifying repairs have been 
completed. 

(2) Any available warranty coverage 
shall be used to obtain needed repairs 
before expenditures can be counted 
towards the cost limits in paragraphs 
(a)(5) and (a)(6) of this section. The 
operator of a vehicle within the 
statutory age and mileage coverage 
under section 207(b) of the Clean Air 
Act shall present a written denial of 
warranty coverage from the 
manufacturer or authorized dealer for 
this provision to be waived for approved 
tests applicable to the vehicle. 

(3) Waivers shall not be issued to 
vehicles for tampering-related repairs. 
The cost of tampering-related repairs 
shall not be applicable to the minimum 
expenditure in paragraphs (a)(5) and 
(a)(6) of this section. States may issue 
exemptions for tampering-related 
repairs if it can be verified that the part 
in question or one similar to it is no 
longer available for sale. 

(4) Repairs shall be appropriate to the 
cause of the test failure, and a visual 
check shall be made to determine if 
repairs were actually made if. given the 
r\ature of the repair, it can be visually 
confirmed. Receipts shall be submitted 
for review to further verify that 
qualifying repairs were performed. 

(5) Repairs shall be performed by a 
recognized repair technician (i.e., one 
professionally engaged in vehicle repair, 
employed by a going concern whose 
purpose is vehicle repair, or possessing 
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nationally recognized certification for 
emission-related diagnosis and repair) 
in order to qualify for a waiver. 1/M 
programs may allow repairs performed 
by non-technicians (e.g.. owners) to 
apply toward the waiver limit for pre- 

1980 model year vehicles. 

(6) In basic I/M programs, a minimum 
of $75 for pre-81 vehicles and $200 for 

1981 and later vehicles shall be spent in 
order to qualify for a waiver. 

(7) In enhanced I/M programs, the 
motorist shall make an expenditure of at 
least $450 in repairs to qualify for a 
waiver. The I/M program shall provide 
that the $450 minimum expenditure shall 
be adjusted in January of each year by 
the percentage, if any, by which the 
Consumer Price Index for the preceding 
calendar year differs from the Consumer 
Price Index for 1989. 

(i) The Consumer Price Index for any 
calendar year is the average of the 
Consumer Price Index for all-urban 
consumers published by the Department 
of Labor, as of the close of the 12-month 
period ending on August 31 of each 
calendar year. A copy of the current 
Consumer Price Index may be obtained 
from the Emission Planning and 
Strategies Division. U.S. Environmental 
Protection Agency. 2565 Plymouth Road. 
.\nn Arbor, Michigan 48105. 

(ii) The revision of the Consumer Price 
Index which is most consistent with the 
Consumer Price Index for calendar year 
1989 shall be used. 

(8) States may establish lower 
minimum expenditures if a program is 
established to scrap vehicles that do 
meet standards after the lower 
expenditure is made. 

(9) A time extension, not to exceed the 
period of the inspection frequency, may 
be granted to obtain needed repairs on a 
vehicle in the case of economic hardship 
when waiver requirements have not 
been met. but the extension may be 
granted only once for a vehicle and shall 
be tracked and reported by the program. 

(b) Compliance via diagnostic 
inspection. Vehicles subject to a 
transient IM240 emission test at the 
outpoints established in § 51.351(a)(7) of 
this subpart may be issued a certificate 
of compliance without meeting the 
prescribed emission outpoints, if. after 
failing a retest on emissions, a complete, 
documented physical and functional 
diagnosis and inspection performed by 
the I/M agency or a contractor to the 1/ 
M agency show that no additional 
emission-related repairs are needed. 

Any such exemption policy and 
procedures shall be subject to approval 
by the Administrator. 

(c) Quality control of waiver issuance. 

(1) Enhanced programs shall control 
waiver issuance and processing by 


establishing a system of agency-issued 
waivers. The state may delegate this 
authority to a single contractor but 
inspectors in stations and lanes shall 
not issue waivers. Basic programs may 
permit inspector-issued waivers as long 
as quality assurance efforts include a 
comprehensive review of waiver 
issuance. 

(2) The program shall include methods 
of informing vehicle owners or lessors of 
potential warranty coverage, and ways 
to obtain warranty repairs. 

(3) The program shall insure that 
repair receipts are authentic and cannot 
be revised or reused. 

(4) The program shall insure that 
waivers are only valid for one test cycle, 

(5) The program shall track, manage, 
and account for time extensions or 
exemptions so that owners or lessors 
cannot receive or retain a waiver 
improperly. 

(d) SIP requirements. (1) The SIP shall 
include a maximum waiver rate 
expressed as a percentage of initially 
failed vehicles. This waiver rate shall be 
used for estimating emission reduction 
benefits in the modeling analysis. 

(2) The state shall take corrective 
action if the waiver rate exceeds that 
committed to in the SIP or revise the SIP 
and the emission reductions claimed. 

(3) The SIP shall describe the waiver 
criteria and procedures, including cost 
limits, quality assurance methods and 
measures, and administration. 

(4) The SIP shall include the necessary 
legal authority, ordinance, or rules to 
issue waivers, set and adjust cost limits 
as required in paragraph (a)(5) of this 
section, and carry out any other 
functions necessary to administer the 
waiver system, including enforcement of 
the waiver provisions. 

$ 51.361 Motorist compliance 
enforcement 

Compliance shall be ensured through 
the denial of motor vehicle registration 
in enhanced 1/M programs unless an 
exception for use of an existing 
alternative is approved. An enhanced 1/ 
M area may use an existing alternative 
if it demonstrates that the alternative 
has been more effective than 
registration denial. An enforcement 
mechanism may be considered an 
''existing alternative" only in areas that 
had approved I/M programs with that 
mechanism in the State Implementation 
Plan prior to passage of the 1990 
Amendments to the Act. A basic I/M 
area may use an alternative 
enforcement mechanism if it 
demonstrates that the alternative will be 
as effective as registration denial. Two 
other types of enforcement programs 
may qualify for enhanced I/M programs 


if demonstrated to have been more 
effective than enforcement of the 
registration requirement in the past: 
Sticker-based enforcement programs 
and computer-matchii^ programs. For 
newly implementing enhanced areas, 
including newly subject areas In a state 
with an I/M program in another part of 
the stale, there is no provision for 
enforcement alternatives in the Act. 

(а) Registration denial. Registration 
denial enforcement is defined as 
rejecting an application for initial 
registration or reregistration of a used 
vehicle (i.e.. a vehicle being registered 
after the initial retail sale and 
associated registration) unless the 
vehicle has complied with the I/M 
requirement prior to granting the 
application. Pursuant to section 207(g)(3) 
of the Act, nothing in this subpart shall 
be construed to require that new 
vehicles shall receive emission testing 
prior to initial retail sale. In designing its 
enforcement program, the state shall: 

(1) Provide an external, readily visible 
means of determining vehicle 
compliance with the registration 
requirement to facilitate enforcement of 
the program; 

(2) Adopt a schedule of testing (either 
annual or biennial) that clearly 
determines when a vehicle shall comply 
prior to registration; 

(3) Design a testing certification 
mechanism (either paper-based or 
electronic) that shall be used for 
registration purposes and clearly 
indicates whether the certification is 
valid for purposes of registration, 
including: 

(i) Expiration date of the certificate; 

(ii) Unambiguous vehicle 
identification information; and 

(iii) Whether the vehicle passed or 
received a waiver; 

(4) Routinely issue citations to 
motorists with expired or missing 
license plates, with either no registration 
or an expired registration, and with no 
license plate decals or expired decals, 
and provide for enforcement officials 
other than police to issue citations (e g., 
parking meter attendants) to parked 
vehicles in noncompliance; 

(5) Structure the penalty system to 
deter non-compliance with the 
registration requirement through the use 
of mandatory minimum fines (meaning 
civil, monetary penalties, in this 
subpart) constituting a meaningful 
deterrent and through a requirement 
that compliance be demonstrated before 
a case can be closed; 

(б) Ensure that evidence of testing is 
available and checked for validity at the 
time of a new registration of a used 
vehicle or registration renewal; 
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(7) Prevent owners or lessors from 
avoiding testing through manipulation of 
the title or r^istration system: title 
transfers may re-start the clock on the 
inspeciioD cycle only if proof of current 
compiiance is required at title transfer, 

(8) Prevent the fraudulent initial 
classification or redcrasification of a 
vehicle from subiect to non-subfect or 
exempt by requiring proof of address 
changes pricM- to registration record 
modification, and documentation from 
the testing program (or delegate) 
certifying based on a physical 
inspection that the vehide is exempt: 

(9) Limit and track the use of time 
extensions of the registration 
requirement to prevent repeated 
extensions: 

(lOJ Provide for meaningful penalties 
for cases of registration fraud: 

(11) Limit and track exemptions to 
prevent abuse of the exemption policy 
for vehides claimed to be out-of-state: 
and 

(12) Encourage enforcement of vehicle 
registration transfer requirements when 
vehicle owners move into the 1/M area 
by coordinating with local and state 
enforcement agencies and 8tructurii\g 
other activities (e.g.. drivers license 
issuance) to effect registration transfers. 

(b) Alternative enforcement 
mechanisms —(1) General requirements. 
The program shall demonstrate that a 
non-registration-based enforcement 
program is currently more effective than 
registration-denial enforcement in 
enhanced I/M programs or. 
prospectively, as effective as 
registration denial in basic programs. 

The following general requirements 
shall apply: 

(i) For enhanced I/M programs, the 
area in question shall have had an 
approved SIP with an operating I/M 
program using the alternative 
mechanism prior to enactment of the 
Clean Air Act Amendments of 1990. 
While modifications to improve 
compliance may be made to the program 
that was in effect at the time of 
enactment, the expected change in 
effectiveness cannot be considered in 
determining acceptability; 

(ii) The state shall assess the 
alternative programme effectiveness, as 
well as the current effectiveness of the 
registration s^'stem. induding the 
following: 

(A) Determine the number and 
percentage of vehides subject to the 1/M 
program that were in compliance %vith 
the program over the course of at least 
one test cycle: and 

(B) Determine the number and fraction 
of the same group of vehides as in 
paragraph (b)(l)(ii)(A) of this section 
that were in compliance with the 


registration requirement over the same 
period Late re^stration shall not be 
considered non-compliance for the 
purposes of this determination. The 
precise definition of late registration 
versus a non-complying vehide shall be 
explained and justified in the SIP; 

(iii) An alternative mechanism shall 
be considered more effective if the 
fraction of vehides complying with the 
existing pro^am. as determined 
according to the requirements of this 
section, is greater than the fraction of 
vehicles complying with the registration 
requirement An alternative mechanism 
is as effective if the fraction complying 
with the program is at least equal to the 
fraction €x>mplying with the registration 
requirement 

(2) Sticker^hased enforcement In 
addition to the general requirements, a 
sticker-based e^orcement program shall 
demonstrate that the enforcement 
mechanism will swiftly and effectively 
prevent operation of subject vehicles 
that fail to comply. Such demonstration 
shall indude the following: 

(i) An assessment of the current 
extent of the following forms of non- 
compliance and demonstration that 
mechanisms exist to keep such non- 
compliance within acceptable limits: 

(A) Use of stolen, counterfeit or 
fraudulently obtained stickers: 

(B) In states with safety inspections, 
the use of “Safety Inspection Only** 
stickers on vehides t^t should be 
subject to the I/M requirement as welL 
and 

(C) Operation of vehides with expired 
stickers, including a stratification of 
non-compliance by length of 
noncompliance ai^ m(^ei year. 

(ii) The program as currently 
implemented or as proposed to be 
improved shall also: 

(A) Require an easily observed 
external identifier such as the county 
name on the license plate, an obviously 
unique iiceose plate tab. or other means 
that shows whether or not a vehicle is 
subject to the I/M requirement, 

(B) Require an easily observed 
external Identifier, such as a ivindshield 
sticker or license plate tab that shows 
whether a subject vehide is in 
compliance with the inspection 
requirement: 

(C) Impose monetary fines at least as 
great as the estimated cost of 
compliance with 1/M requirements (e.g.. 
test fee plus minimum waiver 
expenditure) for the absence of such 
identifiers: 

(D) Require that such identifiers be of 
a quality that makes them difficult to 
counlerfeit difficult to remove %vithout 
destroying once installed, and durable 
enough to last until jihe next inspection 


without fading, peeling, or other 
deterioration: 

(E) Perform surveys In a variety of 
locations and at different times for the 
presence of the required identifiers such 
that at least 10% of the vehides or 10.000 
vehicles (whichever is less) in the 
subject vehide population are sampled 
each yean 

fF) Track missing identifiers for all 
inspections performed at each station, 
with stations being held accountable for 
all such identifiers they are issued; and 

(G) Assess and collect significant 
fines for each identifier that is 
unaccoimted for by a station. 

(3) Computer matching. In addition to 
the genera! requirements, computer¬ 
matching programs shall demonstrate 
that the enforcement mechanism will 
swiftly and effectively prevent operation 
of subject vehicles that fail to comply. 
Such demonstration shall: 

(i) Require an expeditious system that 
results in at least 90% of the subject 
vehicles in compliance within 4 months 
of the compliance deadline; 

(ii) Require that subject vehicles be 
given compliance dea^ines based on 
the regularly scheduled test date, not the 
date of previous compliance; 

(Hi) Require that motorists pay 
monetary fines at least as great as the 
estimated cost of compliance with I/M 
requirements (e.g.. test fee plus 
minimum waiver expenditure) for the 
continued operation of a noncompljring 
vehicle beyond 4 months of the 
deadline: 

(iv) Require that continued non- 
compliance will eventually result in 
preventing operation of the non¬ 
complying vehicle (no later than the 
date of the next test cycle) through, at a 
minimum, suspension of vehicle 
registration and subsequent denial of 
reregistration: 

(v) Demonstrate that the computer 
system currently in use is adequate to 
store and manipulate the I/M vehicle 
database, generate computerized 
notices, and provide regular backup to 
said system while maintaining auxiliary 
storage devices to insure ongoing 
operation of the system and prevent 
data losses: 

(vi) Track each vehicle through the 
steps taken to ensure compliance, 
including: 

/A) The compliance deadline; 

(B) The date of initial notification: 

(C) The dates warning letters are sent 
to non-complying vehide owners; 

(D) The dates notices of violation or 
other penalty notices are sent and 

(£) The dates and outcomes of other 
steps in the process, including the final 
compliance date; 
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(vii) Compile and report monthly 
summaries including statistics on the 
percentage of vehicles at each stage in 
the enforcement process; and 

(viii) Track the number and 
percentage of vehicles initially identified 
as requiring testing but which are never 
tested as a result of being junked, sold 
to a motorist in a non-I/M program area, 
or for some other reason. 

(c) SIP requirements. (1) The SIP shall 
provide information concerning the 
enforcement process, including: 

(1) A description of the existing 
compliance mechanism if it is to be used 
in the future and the demonstration that 
it is as effective or more effective than 
registration-denial enforcement: 

(ii) An identification of the agencies 
responsible for performing each of the 
applicable activities in this section: 

(iii) A description of and accounting 
for all classes of exempt vehicles; and 

(iv) A description of the plan for 
testing fleet vehicles, rental car fleets, 
leased vehicles, and any other subject 
vehicles, e.g., those operated in (but not 
necessarily registered in] the program 
area. 

(2) The SIP shall include a 
determination of the current compliance 
rate based on a study of the system that 
includes an estimate of compliance 
losses due to loopholes, counterfeiting, 
and unregistered vehicles. Estimates of 
the effect of closing such loopholes and 
otherwise improving the enforcement 
mechanism shall be supported with 
detailed analyses. 

(3) The SIP shall include the legal 
authority to implement and enforce the 
program. 

(4) The SIP shall include a 
commitment to an enforcement level to 
be used for modeling purposes and to be 
maintained, at a minimum, in practice. 

$ SI.362 Motorist compliance 
enforcement program oversight. 

The enforcement program shall be 
audited regularly and shall follow 
effective program management 
practices, including adjustments to 
improve operation when necessary. 

(a) Quality assurance and quality 
control A quality assurance program 
shall be implemented to insure effective 
overall performance of the enforcement 
system. Quality control procedures are 
required to instruct individuals in the 
enforcement process regarding how to 
properly conduct their activities. At a 
minimum, the quality control and quality 
assurance program shall include: 

(1) Verification of exempt vehicle 
status by inspecting and confirming such 
vehicles by the procram or its delegate: 

(2) Facilitation of accurate critical test 
data and vehicle identifier collection 


through the use of automatic data 
capture systems such as bar-code 
scanners or optical character readers, or 
through redundant data entry: 

(3) Maintenance of an audit trail to 
allow for the assessment of enforcement 
effectiveness: 

(4) Establishment of written 
procedures for personnel directly 
engaged in 1/M enforcement activities; 

(5) Establishment of written 
procedures for personnel engaged in 1/M 
document handling and processing, such 
as registration clerks or personnel 
involved in sticker dispensing and 
waiver processing, as well as written 
procedures for the auditing of their 
performance; 

(6) Follow-up validity checks on out- 
of-area or exemption-triggering 
registration changes: 

(7) Analysis of registration-change 
applications to target potential violators: 

(8) A determination of enforcement 
program effectiveness through periodic 
audits of test records and program 
compliance documentation: 

(9) Enforcement procedures for 
disciplining, retraining, or removing 
enforcement personnel who deviate 
from established requirements, or in the 
case of non-government entities that 
process registrations, for defranchising, 
revoking or otherwise discontinuing the 
activity of the entity issuing 
registrations; and 

(10) The prevention of fraudulent 
procurement or use of inspection 
documents by controlling and tracking 
document distribution and handling, and 
making stations financially liable for 
missing or unaccounted for documents 
by assessing monetary fines reflecting 
the “street value** of these documents 
(i.e., the test fee plus the minimum 
waiver expenditure). 

(b) Information manogemenL In 
establishing an information base to be 
used in characterizing, evaluating, and 
enforcing the program, the state shall: 

(1) Determine the subject vehicle 
population; 

(2) Permit EPA audits of the 
enforcement process; 

(3) Assure the accuracy of registration 
and other program document files; 

(4) Maintain and ensure the accuracy 
of the testing database through periodic 
internal and/or third-party review; 
through automated or redundant data 
entry; and. through automated analysis 
for valid alpha-numeric sequences of the 
vehicle identification number (VIN). 
certificate number, or license plate 
number 

(5) Compare the testing database to 
the registration database to determine 
program effectiveness, establish 
compliance rates, and to trigger 


potential enforcement action against 
non-complying motorists; and 

(6) Sample the fleet as a 
determination of compliance through 
parking lot surveys, road-side pull-overs, 
or other in-use vehicle measurements. 

(c) SIP requirements. The SIP shall 
include a description of enforcement 
program oversight and information 
management activities. 

§ 51.363 Quality assurance. 

An ongoing quality assurance program 
shall be implemented to discover, 
correct and prevent fraud, waste, and 
abuse and to determine whether 
procedures are being followed, are 
adequate, whether equipment is 
measuring accurately, and whether 
other problems might exist which would 
impede program performance. The 
quality assurance and quality control 
procedures shall be periodically 
evaluated to assess their effectiveness 
and relevance in achieving program 
goals. 

(a) Performance audits. Performance 
audits shall be conducted on a regular 
basis to determine whether inspectors 
are correctly performing all tests and 
other required functions. Performance 
audits shall be of two types: overt and 
covert, and shall include: 

(1) Performance audits based upon 
written procedures and results shall be 
reported using either electronic or 
written forms to be retained in the 
inspector and station history files, with 
sufficient detail to support either an 
administrative or civil hearing; 

(2) Performance audits in addition to 
regularly programmed audits for stations 
employing inspectors suspected of 
violating regulations as a result of 
audits, data analysis, or consumer 
complaints; 

(3) Overt performance audits shall be 
performed at least twice per year for 
each lane or test bay and shall include: 

(i) A check for the observance of 
appropriate document security: 

(ii) A check to see that required record 
keeping practices are being followed: 

(iii) A check fof licenses or certificates 
and other required display information: 
and 

(iv) Observation and written 
evaluation of each inspectors ability to 
properly perform an inspection; 

(4) Covert performance audits shall 
include: 

(i) Remote visual observation of 
inspector performance, which may 
include the use of aids such as 
binoculars or video cameras, at least 
once per year per inspector in high- 
volume stations (i.e., those performing 
more than 4000 tests per year): 
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(ii) Site visits at least once per year 
per number of inspectors using covert 
vehicles set to fail fthis requirement sets 
a mininmm level of activity, not a 
requirement that each inspector be 
involved in a covert audit); 

(iii) For stations that conduct both 
testing and repairs, at least one covert 
vehicle visit per station per year 
including the purchase of repairs and 
subsequent retesting if the vehicle is 
initially failed for tailpipe emissions 
(this activity may be accomplished in 
conjunction with paragraph (a}(4)(n] of 
this section but must involve each 
station at least once per year): 

(iv) Documentation of the audit, 
including vehicle condition and 
preparation, sufficient for building a 
legal case and establishing a 
performance record; 

(v) Covert vehicles covering the range 
of vehicle technology groups (e g., 
carbureted and fuel-injected vehicles) 
included in the promm. including a full 
range of introduced malfunctions 
covering the emission test, the 
evaporative system tests, and emission 
control component diecks (as 
applicable); 

(vi) Sufficient numbers of covert 
vehicles and auditors to allow for 
frequent rotation of both to prevent 
detection by station personnel: and 

(vii) Access to on-bne inspection 
databases by state personnel to permit 
the creation and maintenance of covert 
vehicle records. 

(b) Record audits. Station and 
inspector records shall be reviewed or 
screened at least monthly to assess 
station pcsrformance and identify 
problems that may indicate potential 
fraud or incompeience. Such review 
shall include: 

(1) Softw'are-based. computerized 
analysis to identify statistical 
inconsisteocies, unusual patterns, and 
other discrepancies: 

(2) Visits to insf^ection stations to 
review records not already covered in 
the electronic analysis (if any); and 

(3) Comprehensive accounting for all 
official forms that can be used to 
demonstrate compliance with the 
program. 

(c) Equipment audits. During overt site 
visits, auditors shaU conduct quality 
control evaluations of the required test 
equipment including (where applicable): 

(1) A gas audit using gases of known 
concentrations at least as accurate as 
those required for regular equipment 
quality control and comparing these 
concentrations to actual readings: 

(2) A check for tampering, worn 
instrumentation, blocked filters, and 
other conditions that would impede 
accurate sampling; 


(3) A check for critical flow in critical 
flow CVS units; 

(4) A check of the Constant Volume 
Sampler flow calibration; 

(5) A check for the optimization of the 
Flame Ionization Detection fuel-air ratio 
using methane; 

(6) A leak check: 

(7) A check to determine that station 
gas bottles used for calibration purposes 
are properly labelled and within the 
relevant tolerances; 

(8) Functional dynamometer checks 
addressing coast-down, roll speed and 
roll distance, inertia weight selection, 
and power absorption: 

(9) A check of the system’s ability to 
accurately detect background pollutant 
concentrations: 

(10) A check of the pressure 
monitoring devices used to perform the 
evaporative canister pressure test; and 

(11) A check of the purge flow 
metering system. 

(d) Auditor training and proficiency. 

(1) Auditors shall be formally trained 
and knowledgeable In: 

(1) The use of analyzers: 

(ii) Program rules and regulations; 

(iii) The basics of air pollution control 

(iv) Basic principles of motor vehicle . 
engine r^air, related to emission 
perionnance; 

(v) Emission control systems; 

(vi) Evidence gathering; 

(vii) State administrative procedures 
laws; 

(viii) Quality assurance practices; and 

(ix) Covert audit procedures. 

(2) Auditors shall themselves be 
audited at least once annually. 

(3) The training and knowledge 
requirements in paragraph (d)(1) of this 
section may be waived for temporary 
auditors engaged solely for the purpose 
of conducting covert vehicle runs. 

(e) SIP requirements. *1116 SIP shall 
include a description of the quality 
assurance program, and written 
procedures manuals covering both overt 
and covert performance audits, record 
audits, and equipment audits. This 
requirement does not include materials 
or discussion of details of enforcement 
strategies that would ultimately hamper 
the ei^orcement process. 

S 51.3S4 Enf o fcafiwmt against contractors, 
stations and inspectors. 

Enforcement against licensed stations 
or contractors, and inspectors shall 
include swift, siire, effective, and 
consistent penalties for violation of 
program requirements. 

(a) Imposition of penalties. A penalty 
schedule shall be developed that 
establishes minimum penalties for 
violations of program rules and 
procedures. 


(1) The schedule shall categcfize and 
list violations and the minimum 
penalties to be imposed for First, second, 
and subsequent violations and for 
multiple violation of different 
requirements. In the case of contracted 
systems, the state may use 
compensation retainage in lieu of 
penalties. 

(2) Substantial penalties or retainage 
shall be imposed on the first offense for 
violations that directly affect emission 
reduction benefits. At a minimum, in 
test-and-repair programs inspector and 
station license suspension shall be 
imposed for at least 6 months whenever 
a vehicle is intentionally Improperly 
passed for any required portion of Ac 
test. In test-only programs, inspectors 
shall be removed from inspector duty for 
at least 6 months (or a retainage penalty 
equivalent to the Inspector’s salary for 
that period shall be imposed). 

(3) All findings of serious violations of 
rules or procedural requirements shall 
result in mandatory fines or retainage. 

In Ae case of gross neglect a first 
offense shall result in a Fine or retainage 
of no less than $100 or 5 times Ae 
inspection fee, whichever is greater, for 
Ae contractor or the licensed station, 
and Ae inspector if involved. 

(4) Any finding of inspector 
incompetence shall result in mandatory 
training before inspection privileges are 
restored. 

(5) License or certificate suspension or 
revocation shall mean the individual is 
barred from direct or indirect 
involvement in any inspection operation 
during Ae term of the suspension or 
revocation. 

(b) Legal authority. (1) The quality 
assurance officer shall have Ae 
authority to temporarily suspend station 
and inspector licenses or certificates 
(after approval of a superior) 
immediately upon finding a Eolation or 
equipment failure Aat directly affects 
emission reduction benefits. peoAng a 
hearing when requested. In the case of 
immediate suspension, a hearing shall 
be held wiAin fourteen calendar days of 
a written request by the station licensee 
or Ae inspector. Failure to hold a 
hearing %viAln 14 days when requested 
shall cause the suspension to lapse. In 
the event that a state’s constitution 
precludes such a temporary license 
suspension, the enforcement system 
shall be designed wiA adequate 
resources and mechanisms to hold a 
hearing to suspend or revoke the station 
or inspector license wiAin three station 
business days of the Finding. 

(2) The overall agency shall have 
the authority to impose penalties against 
the licensed station or contractor, as 
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well as the inspector, even if the 
licensee or contractor had no direct 
knowledge of the violation but was 
found to be careless in oversight of 
inspectors or has a history of violations. 
Contractors and licensees shall be held 
fully responsible for inspector 
performance in the course of duly. 

(c) Recordkeeping, The oversight 
agency shall maintain records of ail 
warnings, civil fines, suspensions, 
revocations, and violations and shall 
compile statistics on violations and 
penalties on an annual basis. 

(d) SIP requirements. (IJ The SIP shall 
include the penalty schedule and the 
legal authority for establishing and 
imposing penalties, civil fines, license 
suspension, and revocations. 

(2) In the case of state constitutional 
impediments to immediate suspension 
authority, the state Attorney General 
shall furnish an official opinion for the 
SIP explaining the constitutional 
impediment as well as relevant case 
law. 

(3) The SIP shall describe the 
administrative and judicial procedures 
and responsibilities relevant to the 
enforcement process, including which 
agencies, courts, and jurisdictions are 
involved: who will prosecute and 
adjudicate cases: and other aspects of 
the enforcement of the program 
requirements, the resources to be 
allocated to this function, and the source 
of those funds. In states without 
immediate suspension authority, the SIP 
shall demonstrate that sufficient 
resources, personnel, and systems are in 
place to meet the three day case 
management requirement for violations 
that directly affect emission reductions. 

§ 51.365 Data collection. 

Accurate data collection is essential 
to the management, evaluation, and 
^enforcement of an I/M program. The 
program shall gather test data on 
individual vehicles, as well as quality 
control data on test equipment. 

(a) Test data. The goal of gathering 
test data is to unambiguously link 
specific test results to a specific vehicle. 
I/M program registrant, test site, and 
inspector, and to determine whether or 
not the correct testing parameters were 
observed for the specific vehicle in 
question. In turn, ^ese data can be used 
to distinguish complying and 
noncomplying vehicles as a result of 
analjrzing the data collected and 
comparing it to the registration 
database, to screen inspection stations 
and inspectors for investigation as to 
possible irregularities, and to help 
establish the overall effectiveness of the 
program. At a minimum, the program 


shall collect the following with respect 
to each test conducted: 

(1) Test record number; 

(2) Inspection station and inspector 
numbers; 

(3) Test system number; 

(4) Date of the test; 

(5) Emission test start time and the 
time final emission scores are 
determined; 

(6) Vehicle Identification Number. 

(7) License plate number, 

(0) Test certificate number, 

(9) Gross Vehicle Weight Rating 
(GVWR); 

(10) Vehicle model year, make, and 
type; 

(11) Number of cylinders or engine 
displacement; 

(12) Transmission type; 

(13) Odometer reading; 

(14) Category of test performed (i.e., 
initial test, first retest, or subsequent 
retest); 

(15) Fuel type of the vehicle (i.e., gas, 
diesel, or other fuel): 

(16) Type of vehicle preconditioning 
performed (if any): 

(17) Emission test sequence(8) used; 

(18) Hydrocarbon emission scores and 
standards for each applicable test mode; 

(19) Carbon monoxide emission scores 
and standards for each applicable test 
mode; 

(20) Carbon dioxide emission scores 
(CO-*-COi) and standards for each 
applicable test mode; 

(21) Nitrogen oxides emission scores 
and standards for each applicable test 
mode; 

(22) Results (Pass/Fail/Not 
Applicable) of the applicable visual 
inspections for the catalytic converter, 
air system, gas cap, evaporative system, 
positive crankcase ventilation (PCV) 
valve, fuel inlet restrictor, and any other 
visual inspection for which emission 
reduction credit is claimed: 

(23) Results of the evaporative system 
pressure test expressed as a pass or fail; 
and 

(24) Results of the evaporative system 
puige test expressed as a pass or fail 
along with the total purge flow In liters 
achieved during the test. 

(b) Quality control data. At a 
minimum, the program shell gather and 
report the results of the quality control 
checks required under § 51.359 of this 
subpart, identifying each check by 
station number, system number, date, 
and start time. The data report shall also 
contain the concentration values of the 
calibration gases used to perform the 
gas characterization portion of the 
quality control checks. 


$ 51.366 Data analysla and reportiny. 

Data analysis and reporting are 
required to allow for monitoring and 
evaluation of the program by program 
management and EPA, and shall provide 
information regarding the types of 
program activities performed and their 
final outcomes, including summary 
statistics and effectiveness evaluations 
of the enforcement mechanism, the 
quality assurance system, the quality 
control program, and the testing 
element. Initial submission of the 
following annual reports shall 
commence within 18 months of Initial 
implementation of the program as 
required by { 51.373 of this subparl. The 
biennial report shall commence within 
30 months of initial implementation of 
the program as required by { 51.373 of 
this subpart. 

(a) Test data report. The program 
shall submit to EPA by July of each year 
a report providing basic statistics on the 
testing program for }anuary through 
December of the previous year, 
including: 

(1) The number of vehicles tested by 
model year and vehicle type: 

(2) By model year and vehicle type, 
the number and percentage of vehicles: 

(i) Failing the emissions test initially: 

(ii) Failing each emission control 
component check initially: 

(iii) Failing the evaporative system 
functional and integrity checks initially: 

(iv) Failing the first retest for tailpipe 
emissions; 

(v) Passing the first retest for tailpipe 
emissions; 

(vi) Initially failed vehicles passing 
the second or subsequent retest for 
tailpipe emissions: 

(vii) Initially failed vehicles passing 
each emission control component check 
on the first or subsequent retest by 
component; 

(viii) Initially failed vehicles passing 
the evaporative system functional and 
integrity checks on the first or 
subsequent retest by component: 

(ix) initially failed vehicles receiving a 
waiver, and 

(x) Vehicles with no known final 
outcome (regardless of reason); 

(3) The initial test volume by model 
year and test station: 

(4) The initial test failure rate by 
model year and test station: and 

(5) The average increase or decrease 
in tailpipe emission levels for HC. CO, 
and NO, (if applicable) after repairs by 
model year and vehicle type for vehicles 
receiving a mass emissions test. 

(b) Quality assurance report. The 
program shall submit to EPA by July of 
each year a report providing basic 
statistics on the quality assurance 
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program for January through December 
of the previous year, including: 

(1) The number of inspection stations 
and lanes: 

(1) Operating throughout the yean and 

(ii) Operating for only part of the year. 

(2) The number of inspection stations 
and lanes operating throughout the year 

(i) Receiving overt performance audits 
in the year. 

(ii) Not receiving overt performance 
audits in the year. 

(iii) Receiving covert performance 
audits in the yean 

(iv) Not receiving covert performance 
audits in the year, and 

(v) That have been shut down as a 
result of overt performance audits; 

(3) The number of covert audits: 

(i) Conducted with the vehicle set to 
fail the emission test; 

(ii) Conducted with the vehicle set to 
fail the component check; 

(iii) Conducted with the vehicle set to 
fail the evaporative system checks: 

(iv) Conducted with the vehicle set to 
fail any combination of two or more of 
the above checks; 

(v) Resulting in a false pass for 
emissions; 

(vi) Resulting in a false pass for 
component checks; 

(vii) Resulting in a false pass for the 
evaporative system check; and 

(viii) Resulting in a false pass for any 
combination of two or more of the above 
checks; 

(4) The number of inspectors and 
stations: 

(i) That were suspended, fired, or 
otherwise prohibited from testing as a 
result of covert audits; 

(ii) That were suspended, fired, or 
otherwise prohibited from testing for 
other causes; and 

(iii) That received fines; 

(5) The number of inspectors licensed 
or certified to conduct testing; 

(6) The number of hearings: 

(i) Held to consider adverse actions 
against inspectors and stations: and 

(ii) Resulting in adverse actions 
against inspectors and stations; 

(6) The total amount collected In fines 
from inspectors and stations by type of 
violation; 

(7) The total number of covert vehicles 
available for undercover audits over the 
yean and 

(8) The number of covert auditors 
available for undercover audits. 

(c) Quality control report. The 
program shall submit to EPA by July of 
each year a report providing basic 
statistics on the quality control program 
for January through December of the 
previous year, including: 

(1) The number of emission testing 
sites and lanes in use in the program; 


(2) The number of equipment audits 
by station and lane; 

(3) The number and percentage of 
stations that have failed equipment 
audits; and 

(4) Number and percentage of stations 
and lanes shut down as a result of 
equipment audits. 

(d) Enforcement report (1) All 
varieties of-enforcement programs shall, 
at a minimum, submit to EPA by July of 
each year a report providing basic 
statistics on the enforcement program 
for January through December of the 
previous year, including: 

(1) An estimate of the number of 
vehicles subject to the inspection 
program, including the results of an 
analysis of the registration data base; 

(ii) The percentage of motorist 
compliance based upon a comparison of 
the number of valid final tests with the 
number of subject vehicles; 

(iii) The total number of compliance 
documents issued to inspection stations; 

(iv) The number of missing 
compliance documents; 

(v) The number of time extensions and 
other exemptions granted to motorists; 
and 

(vi) The number of compliance 
surveys conducted, number of vehicles 
surveyed in each, and the compliance 
rates found. 

(2) Registration denial based 
enforcement programs shall provide the 
following additional Information: 

(i) A report of the program's efforts 
and actions to prevent motorists from 
falsely registering vehicles out of the 
program area or falsely changing fuel 
type or weight class on the vehicle 
registration, and the results of special 
studies to investigate the frequency of 
such activity; and 

(ii) The number of registration file 
audits, number of registrations 
reviewed, and compliance rates found in 
such audits. 

(3) Computer-matching based 
enforcement programs shall provide the 
following additional information; 

(i) The number and percentage of 
subject vehicles that were tested by the 
initial deadline, and by other milestones 
in the cycle; 

(ii) A report on the program's efforts 
to detect and enforce against motorists 
falsely changing vehicle classifications 
to circumvent program requirements, 
and the frequency of this type of 
activity; and 

(iii) The number of enforcement 
system audits, and the error rate found 
during those audits. 

(4) Sticker-based enforcement systems 
shall provide the following additional 
information: 


(i) A report on the program's efforts to 
prevent, detect, and enforce against 
sticker theft and counterfeiting, and the 
frequency of this type of activity; 

(ii) A report on the program's efforts 
to detect and enforce against motorists 
falsely changing vehicle classifications 
to circumvent program requirements, 
and the frequency of this type of 
activity; and 

(iii) The number of parking lot sticker 
audits conducted, the number of 
vehicles surveyed in each, and the 
noncompliance rate found during those 
audits. 

(e) Additional reporting requirements. 
In addition to the annual reports in 
paragraphs (a) through (d) of this 
section, programs shall submit to EPA 
by July of every other year, biennial 
reports addressing: 

(1) Any changes made in program 
design, funding, personnel levels, 
procedures, regulations, and legal 
authority, with detailed discussion and 
evaluation of the impact on the program 
of all such changes; and 

(2) Any weaknesses or problems 
identified in the program within the two- 
year reporting period, what steps have 
already been taken to correct those 
problems, the results of those steps, and 
any future efforts planned, 

(0 SIP requirements. The SIP shall 
describe the types of data to be 
collected. 

§ 51.367 Inspector training and licensing 
or certification. 

Ail inspectors shall receive formal 
training and be licensed or certified to 
perform inspections. 

(a) Training. (1) Inspector training 
shall impart knowledge of the following: 

(1) The air pollution problem, its 
causes and effects; 

(ii) The purpose, function, and goal of 
the inspection program; 

(iii) Inspection regulations and 
procedures; 

(iv) Technical details of the test 
procedures and the rationale for their 
design; 

(v) Emission control device function, 
configuration, and inspection; 

(vi) Test equipment operation, 
calibration, and maintenance; 

(vii) Quality control procedures and 
their purpose; 

(viii) Public relations: and 

(ix) Safely and health issues related to 
the inspection process. 

(2) If inspector training is not 
administered by the program, the 
responsible state agency shall monitor 
and evaluate the training program 
delivery. 
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(3) In order to complete the training 
requirement, a trainee shall pass (i.e., a 
minimum of 80% of correct responses or 
lower if an occupational analysis 
justifies it) a written test covering all 
aspects of the training. In addition, a 
hands-on test shall be administered in 
which the trainee demonstrates without 
assistance the ability to conduct a 
proper inspection, to properly utilize 
equipment and to follow other 
procedures. Inability to properly 
conduct all test procedures shall 
constitute failure of the test. The 
program shall take appropriate steps to 
insure the security and integrity of the 
testing process. 

(b) Licensing and certification, (1) All 
inspectors shall be either licensed by the 
program (in the case of test-and-repair 
systems that do not use contracts with 
stations) or certified by an organization 
other than the employer (in test-only 
programs and test-and-repair programs 
that require station owners to enter into 
contracts with the state) in order to 
perform official inspections. 

(2) Completion of inspector training 
and passing required tests shall be a 
condition of licensing or certification. 

(3) Inspector licenses and certificates 
shall be valid for no more than 2 years, 
at which point refresher training and 
testing shall be required prior to 
renewal. Alternative approaches based 
on more comprehensive skill 
examination and determination of 
inspector competency may be used. 

(4) Licenses or certificates shall not be 
considered a legal right but rather a 
privilege bestowed by the program 
conditional upon adherence to program 
requirements. 

(c) SiP requirements. The SIP shall 
include a description of the training 
program, the written and hands-on tests, 
and the licensing or certification 
process. 

§ 51.366 Public Information and consumer 
protection. 

(a) Public awareness. The SIP shall 
include a plan for informing the public 
on an ongoing basis throughout the life 
of the I/M program of the air quality 
problem, the requirements of federal and 
slate law. the role of motor vehicles in 
the air quality problem, the need for and 
benefits of an inspection program, how 
to maintain a vehicle in a low-emission 
condition, how to find a qualified repair 
technician, and the requirements of the 
I/M program. Motorists that fail the I/M 
test in enhanced I/M areas shall be 
offered a list of repair facilities in the 
area and information on the results of 
repairs performed by repair facilities In 
the area, as described in § 51.369(b)(1) 
of this subpart. Motorists that fail the 1/ 


M test shall also be provided with 
software-generated, interpretive 
diagnostic information based on the 
particular portions of the test that were 
failed. 

(b) Consumer protection. The 
oversight agency shall institute 
procedures and mechanisms to protect 
the public from fraud and abuse by 
inspectors, mechanics, and others 
involved in the 1/M program. This shall 
include a challenge mechanism by 
which a vehicle owner can contest the 
results of an inspection. It shall include 
mechanisms for protecting whistle 
blowers and following up on complaints 
by the public or others Involved in the 
process. It shall include a program to 
assist owners in obtaining warranty 
covered repairs for eligible vehicles that 
fail .a test. The SIP shall include a 
detailed consumer protection plan. 

§ 51.369 Improving repair effectiveness. 

Effective repairs are the key to 
achieving program goals and the state 
shall take steps to ensure the capability 
exists in the repair industry to repair 
vehicles that fail I/M tests. 

(a) Technical assistance. The 
oversight agency shall provide the repair 
industry with information and 
assistance related to vehicle inspection 
diagnosis and repair. 

(1) The agency shall regularly inform 
repair facilities of changes in the 
inspection program, training course 
schedules, common problems being 
found with particular engine families, 
diagnostic tips and the like. 

(2) The agency shall provide a hot line 
service to assist repair technicians with 
specific repair problems, answer 
technical questions that arise in the 
repair process, and answer questions 
related to the legal requirements of state 
and federal law with regard to emission 
control device tampering, engine 
switching, or similar issues. 

(b) Performance monitoring. (1) In 
enhanced I/M program areas, the 
oversight agency shall monitor the 
performance of individual motor vehicle 
repair facilities, and provide to the 
public at the time of initial failure, a 
summary of the performance of local 
repair facilities that have repaired 
vehicles for retest. Performance 
monitoring shall include statistics on the 
number of vehicles submitted for a 
retest after repair by the repair facility, 
the percentage passing on first retest, 
the percentage requiring more than one 
repair/retest trip before passing, and the 
percentage receiving a waiver. Programs 
may provide motorists with alternative 
statistics that convey similar 
information on the relative ability of 
repair facilities in providing effective 


and convenient repair, in light of the age 
and other characteristics of vehicles 
presented for repair at each facility. 

(2) Programs shall provide feedback, 
including statistical and qualitative 
information to individual repair facilities 
on a regular basis (at least annually) 
regarding their success in repairing 
failed vehicles. 

(3) A prerequisite for a retest shall be 
a completed repair form that indicates 
which repairs were performed, as well 
as any technician recommended repairs 
that were not performed, and 
identification of the facility that 
performed the repairs. 

(c) Repair technician training. The 
state shall assess the availability of 
adequate repair technician training in 
the I/M area and. if the types of training 
described in paragraphs (c)(l] through 

(4) of this section are not currently 
available, shall insure that training is 
made available to all interested 
individuals in the community either 
through private or public facilities. This 
may involve working with local 
community colleges or vocational 
schools to add curricula to existing 
programs or start new programs or it 
might involve attracting private training 
providers to offer classes in the area. 

The training available shall include: 

(1) Diagnosis and repair of 
malfunctions in computer controlled, 
close-loop vehicles; 

(2) The application of emission control 
theory and diagnostic data to the 
diagnosis and repair of failures on the 
transient emission test and the 
evaporative system functional checks; 

(3) Utilization of diagnostic 
information on systematic or repeated 
failures observed in the transient 
emission test and the evaporative 
system functional checks; and 

(4) General training on the various 
subsystems related to engine emission 
control. 

(d) SIP requirements. The SIP shall 
include a description of the technical 
assistance program to be implemented, 
a description of the procedures and 
criteria to be used in meeting the 
performance monitoring requirements of 
this section, and a description of the 
repair technician training resources 
available in the community. 

§51.370 Compliance with recall noticea. 

States shall establish methods to 
ensure that vehicles subject to enhanced 
I/M and that are included in either a 
*'Voluntary Emissions Recall** as defined 
at 40 CFR 85.1002(d). or in a remedial 
plan determination made pursuant to 
section 207(c) of the Act, receive the 
required repairs. States shall require 
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that owners of recalled vehicles have 
the necessary recall repairs completed, 
either in order to complete an annual or 
biennial inspection process or to obtain 
vehicle registration renewal. All recalls 
for which owner notification occurs 
after )anuary 1,1995 shall be included in 
the enhanced I/M recall requirement. 

(a) General requirements. (1) The 
state shall have an electronic means to 
identify recalled vehicles based on lists 
of VINs with unresolved recalls made 
available by EPA, the vehicle 
manufacturers, or a third party supplier 
approved by the Administrator. The 
state shall update its list of unresolved 
recalls on a quarterly basis at a 
minimum. 

(2) The state shall require owners or 
lessees of vehicles with unresolved 
recalls to show proof of compliance with 
recall notices in order to complete either 
the inspection or registration cycle. 

(3) Compliance shall be required on 
the next registration or inspection date, 
allowing a reasonable period to comply, 
after notification of recall was received 
by the state. 

(b) Enforcement. (1) A vehicle shall 
either fail inspection or be denied 
vehicle registration if the required recall 
repairs have not been completed. 

(2) In the case of vehicles obtaining 
recall repairs but remaining on the 
updated list provided in paragraph (a)(1) 
of this section, the state shall have a 
means of verifying completion of the 
required repairs; electronic records or 
paper receipts provided by the 
authorized repair facility shall be 
required. The vehicle inspection or 
registration record shall be modified to 
include (or be supplemented with other 
VlN-linkcd records which include) the 
recall campaign number(s) and the 
date(s) repairs were performed. 
Documentation verifying required 
repairs shall include the following; 

(i) The VIN, make, and model year of 
the vehicle; and 

(ii) The recall campaign number and 
the date repairs were completed. 

(c) Reporting requirements. The state 
shall submit to EPA, by July of each year 
for the previous calendar year, an 
annual report providing the following 
information: 

(1) The number of vehicles in the 1/M 
area initially listed as having unresolved 
recalls, segregated by recall campaign 
number; 

(2) The number of recalled vehicles 
brought into compliance by owners: 

(3) The number of listed vehicles with 
unresolved recalls that, as of the end of 
the calendar year, were not yet due for 
inspection or registration; 

(4) The number of recalled vehicles 
still in non-compliance that have either 


failed inspection or been denied 
registration on the basis of non- 
compliance with recall; and 

(5) The number of recalled vehicles 
that are otherwise not in compliance. 

(d) SIP submittals. The SIP shall 
describe the procedures used to 
incorporate the vehicle lists provided in 
paragraph (a)(1) of this section into the 
inspection or registration database, the 
quality control methods used to insure 
that recall repairs are properly 
documented and tracked, and the 
method (inspection failure or 
registration denial) used to enforce the 
recall requirements. 

§ 51.371 On-road testing. 

On-road testing is defined as the 
measurement of HC. CO, NO,, and/or 
COi emissions on'any road or roadside 
in the nonattainment area or the I/M 
program area. On-road testing is 
required in enhanced I/M areas and is 
an option for basic I/M areas. 

(a) General requirements. (1) On-road 
testing is to be part of the emission 
testing system, but is to be a 
complement to testing otherwibe 
required. 

(2) On-road testing is not required in 
every season or on every vehicle but 
shall evaluate the emission performance 
of 0.5% of the subject fleet statewide or 
20.000 vehicles, whichever is less, 
including any vehicles that may be 
subject to the follow-up inspection 
provisions of paragraph (a)(4) of this 
section, each inspection cycle. 

(3) The on-road testing program shall 
provide information about the emission 
performance of in-use vehicles, by 
measuring on-road emissions through 
the use of remote sensing devices or 
roadside pullovers including tailpipe 
emission testing. The program shall 
collect, analyze and report on-road 
testing data. 

(4) Owners of vehicles that have 
previously been through the normal 
periodic inspection and passed the final 
retest and found to be high emitters 
shall be notified that the vehicles are 
required to pass an out-of-cycle follow¬ 
up inspection; notification may be by 
mailing in the case of remote sensing on¬ 
road testing or through immediate 
notification if roadside pullovers are 
used. 

(b) SIP requirements. (1) The SIP shall 
include a detailed description of the on¬ 
road testing program, including the 
types of testing, test limits and criteria, 
the number of vehicles (the percentage 
of the fleet) to be tested, the number of 
employees to be dedicated to the on-road 
testing effort, the methods for collecting, 
analyzing, utilizing, and reporting the 
results of on-road testing and. the 


portion of the program budget to be 
dedicated to on-road testing. 

(2) The SIP shall include the legal 
authority necessary to implement the 
on-road testing program, including the 
authority to enforce off-cycle inspection 
and repair requirements. 

(3) Emission reduction credit for on¬ 
road testing programs shall be granted 
for a program designed to obtain 
significant emission reductions over and 
above those already predicted to be 
achieved by other aspects of the I/M 
program. The SIP shall include technical 
support for the claimed additional 
emission reductions. 

§ 51.372 State implementation plan 
submissions. 

(а) SIP submittals. The SIP shall 
address each of the elements covered in 
this subpart, including, but not limited 
to: 

(1) A schedule of implementation of 
the program including interim 
milestones leading to mandatory testing 
The milestones shall include, at a 
minimum: 

(1) Passage of enabling statutory or 
other legal authority; 

(ii) Proposal of draft regulations and 
promulgation of final regulations; 

(iii) Issuance of final specifications 
and procedures; 

(iv) Issuance of final Request for 
Proposals (if applicable); 

(v) Licensing or certifications of 
stations and inspectors; 

(vi) The date mandatory testing will 
begin for each model year to be covered 
by the program: 

(vii) The date full-stringency cutpoints 
will take effect; 

(viii) All other relevant dates; 

(2) An analysis of emission level 
targets for the program using the most 
current EPA mobile source emission 
model or an alternative approved by the 
Administrator showing that the program 
meets the performance standard 
described in § 51.351 or § 51.352 of this 
subpart, as applicable; 

(3) A description of the geographic 
coverage of the program, including ZIP 
codes if the program is not county-wide; 

(4) A detailed discussion of each of 
the required design elements, including 
provisions for federal facility 
compliance; 

(5) Legal authority requiring or 
allowing implementation of the I/M 
program and providing either broad or 
specific authority to perform all required 
elements of the program; 

(б) Legal authority for I/M program 
operation until such time as it is no 
longer necessary (i.e.. until a Section 175 
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maintenance plan without an I/M 
program is approved by EPA); 

(7) Implementing regulations*, 
interagency agreements, and 
memoranda of understanding: and 

(8) Evidence of adequate funding and 
resources to implement all aspects of the 
program. 

(b) Submittal schedule. The SIP shall 
be submitted to EPA according to the 
following schedule— 

(1) States shall submit a SIP revision 
by November 15,1992 which includes 
the schedule required in paragraph (8)(1) 
of this section and a formal commitment 
from the Governor to tiie adoption and 
implementation of an I/M program 
meeting all requirements of this subpart. 

(2) A SIP revision, including all 
necessary legal authority and the items 
specihed in (a)(1) through (a)(8) of this 
section, shall be submitted no later than 
November 15.1993. 

(3) States will be required to revise 
SIPs as EPA develops further 
regulations. Revisions to incorporate 
onboard diagnostic checks in the I/M 
program shall be submitted within 2 
years after promulgation of OBD 
regulations under section 202(m)(3) of 
the Clean Air Act, as amended. 

§ 51.373 Implementation deadlines. 

I/M programs shall be implemented 
as expeditiously as practicable. 

(a) Decentralized basic programs shall 
be fully implemented by January 1,1994, 
and centralized basic programs shall be 
fully implemented by July 1.1994. 

(b) For areas newly required to 
implement basic I/M after promulgation 
of this subpart (as a result of failure to 
attain, reclassihcation, or redesignation) 
decentralized programs shall be fully 
implemented within one year of 
obtaining legal authority. Centralized 
programs shall be fully implemented 
within two years of obtaining legal 
authority. More implementation time 
may be approved by the Administrator 
if an enhanced I/M program is 
implemented. 

(c) All reouirements related to 
<"nhanced l/M programs shall be 
implemented by January 1,1995, with 
the following exceptions. 

(1) Areas switching from an existing 
test-and-repair network to a test-only 
network may phase in the change 
between January of 1995 and January of 
1996. Starting in January of 1995 at least 
30% of the subject vehicles shall 
participate in the test-only system (in 
stales with multiple 1/M areas, 
implementation is not required in every 
area by January 1995 as long as 
statewide. 30% of the subject vehicles 
are involved in testing) and shall be 
subject to the new test procedures 


(including the evaporative system 
checks, visual inspections, and tailpipe 
emission tests). By January 1,1996. all 
applicable vehicle model years and 
types shall be included in the test-only 
system. During the phase-in period, all 
requirements of this subpart shall be 
applied to the test-only portion of the 
program: existing requirements may 
continue to apply for the test-and-repair 
portion of the program until it is phased 
out by January 1.1996. 

(2) Areas starting new test-only 
programs and those with existing test- 
only programs may also phase in the 
new test procedures between January 1, 
1995 and January 1,1996. Other program 
requirements shall be fully implemented 
by January 1,1995. 

(d) In the case of areas newly required 
to implement enhanced I/M after 
promulgation of this subpart (as a result 
of failure to attain, reclassification, or 
nonattainment designation) enhanced 1/ 
M shall be implemented within 24 
months of obtaining legal authority. 

(e) Legal authority for the 
implementing agency or agencies to 
implement and enforce an I/M program 
consistent with this subpart shall be 
obtained from the state legislature or 
local governing body in the first 
legislative session after November 5, 
1992, or after being newly required to 
implement or upgrade an I/M program 
as in paragraph (b) or (c) of this section, 
including sessions already in progress if 
at least 21 days remain before the final 
bill submittal deadline. 

Appendices to Subpart S of Part 51 

Appendix A to Subpart S—Calibrations. 
Adjustments and Quality Control 

(1) Steady-State Test Equipment 

States may opt to use transient emission 

test equipment for steady-state tests and 
follow the quality control requirements in 
paragraph (U) of this appendix instead of the 
following requirements. 

(a) Equipment shall be calibrated in 
accordance with the manufacturers' 
instructions. 

(b) Prior to each test, (1) Hydrocarbon 
hang-up check. Immediately prior to each test 
the analyzer shall automatically perform a 
hydrocarbon hang-up check. If the HC 
reading, when the probe is sampling ambient 
air. exceeds 20 ppm. the system shall be 
purged with clean air or zero gas. The 
analyzer shall be inhibited from continuing 
the test until HC levels drop below 20 ppm. 

(2) Automatic zero and span. The analyzer 
shall conduct an automatic zero and span 
check prior to each test. The span check shall 
include the HC. CO. and C02 channels, and 
the NO and Oi channels, if present. If zero 
and/or span drift cause the signal levels to 
move beyond the adjustment range of the 
analyzer, it shall lock out from testing. 

(3) Low flow. The system shall lock out 
from testing if sample flow is below the 


acceptable level as defined in paragraph 
(I)(b)(6] of appendix D to this subpart. 

(c) Leak check. A system leak check shall 
be performed within twenty-four hours before 
the test in low volume stations (those 
performing less than the 5.000 inspections per 
year) and within four hours in high-volume 
stations (5.000 or more inspections per year) 
and may be performed in conjunction with 
the gas calibration described in paragraph 
(l)(d)(l) of this appendix. If a leak check is 
not performed within the preceding twenty- 
four hours in low volume stations and within 
four hours In high-volume stations or if the 
analyzer fails the leak check, the analyzer 
shall lock out from testing. The leak check 
shall be a procedure demonstrated to 
effectively check the sample hose and probe 
for leaks and shall be performed in 
accordance with good engineering practices. 
An error of more than ±2% of the reading 
using low range span gas shall cause the 
analyzer to lock out from testing and shall 
require repair of leaks. 

(d) Gas calibration. (1) On each operating 
day in high-volume stations, analyzers shall 
automatically require and successfully pass a 
two-point gas calibration for HC. CO. and 
C02 and shall continually compensate for 
changes in barometric pressure. Calibration 
shall be checked within four hours before the 
test and the analyzer adjusted if the reading 
is more than 2% different from the span gas 
value. In low-volume stations, analyzers shall 
undergo a two-point calibration within 
seventy-two hours before each test, unless 
changes in barometric pressure are 
compensated for automatically and statistical 
process control demonstrates equal or better 
quality control using different frequencies. 
Gas calibration shall be accomplished by 
introducing span gas that meets the 
requirements of paragraph (I)(d)(3) of this 
appendix into the analyzer through the 
calibration port. If the analyzer reads the 
span gas within the allowable tolerance 
range (i.e.. the square root of sum of the 
squares of the span gas tolerance described 
in paragraph (I)(d)(3) of this appendix qnd the 
calibration tolerance, which shall be equal to 
2%). no adjustment of the analyzer is 
necessary. The gas calibration procedure 
shall correct readings that exceed the 
allowable tolerance range to the center of the 
allowable tolerance range. The pressure in 
the sample cell shall be the same with the 
calibration gas flowing during calibration as 
with the sample gas flowing during sampling. 
If the system is not calibrated, or the system 
fails the calibration check, the analyzer shall 
lock out from testing. 

(2) Span points. A two point gas calibration 
procedure shall be followed. The span shall 
be accomplished at one of the following pairs 
of span points: 

(A) 300—ppm propane (HC) 

1.0—% carbon monoxide (CO) 

6.0—% carbon dioxide (C02) 

1000—ppm nitric oxide (if equipped with 
NO) 

1200—ppm propane* (HC) 

4.0—% carbon monoxide (CO) 

12.0—% carbon dioxide (C02) 

3000—ppm nitric oxide (if equipped with 
NO) 
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(B) 0—ppm propane 
0.0—% carbon monoxide 
0.0 —% carbon dioxide 
0—ppm nitric oxide (if equipped %vith NO) 
600—ppm propane fHC) 

1.6—^ carbon monoxide tCO) 

Hi)—% carbon dioxide (1^2) 

1200—ppm nhric oxide (if equipped %irith 
NO) 

(3) Span gases. The epan gases used fen the 
gas calibration shall be traceable 1o National 
Institute of Standards and Technole>gy fNIST) 
standards ^2%, and shall be within two 
percent of’the span poiilts specified in 
paragraph (d)f2) of diis appendix. Zero gases 
8haIlt:oiiformto’the specihcations given in 
S 06.114-79(a)(5) of this chapter. 

|e) Dynamometer aheOks —(1) Monthly 
check. Within one month preoeebng each 
loaded test, the accuracy of the toll speed 
indicator shall be verified and the 
dynamometer shall be checked ior proper 
power absorber settingB. 

(2) Semi-annual check. Within six months 
preceding each ^loaded test, the road-ioad 
response of the vanahle<curve dynamometer 
or the fiictional power abeorption of the 
dynamometer shall be chocked by a coast 
down procedure similar to that described in 
§ 86.116-76 of this chapter. The check shall 
be done at SD mpb. and a power absorption 
load setting to generate a total hensepower 
(hp) of 4.1 hp. Tlie actual coast down lime 
from 45 mph to 15 mph shall be within ±1 
second of the time calculated by the 
following equation: 


Coast Down Time 


0.0506 X W 
HP 


where W is the total inertia weight as 
represented by the weight of the rollers 
(excluding free rollers), and any inertia 
flywheels used, measured in pounds. If (he 
coast down time is not within the specified 
tolerance the dynamometer shall be taken out 
of service and corrective action shall be 
lalcen. 

ff) Dtherchecks. In addition to the above 
periodic checks, these shall also be used to 
verify system performance under the 
following special circumstances. 

(11 Cos Calibration. (A) Each time the 
analyzer electronic or optical systems are 
repaired or replaced, a gas calibration shall 
be performed prior 1o returning the unit to 
service. 

,P).In-high-volume stations, monthly multi¬ 
point calibrations shall be performed. Low- 
volume stations shall perfonn multi-point 
calibrations every six months. The 
calibration curve shall be checked at 20%. 
40%. 60%, and 80% of full scale and adjusted 
or repaired if the specifications in appendix 
D(I)(b)(l) to this sobpart ere not met. 

(2) Leak checks. Each time the sample line 
integrity is broken, aleak check shall be 
performed prior 1o testing. 

(II) Transient Test Equipment 

(a) Dynamometer. Once par week, the 
calibration of each dynamometer and eadi 
fly wheel shall be chocked by a dynamometer 
coast-down procedure comparable to ihat in 


§ 86.116-76 of this chapter between the 
speeds of 65 to 45 mph. and between 30 to 20 
mph. All rotating dynamomerter components 
shall be included in the coast-down check for 
the inertia weight selected. For 
dynamometers with uncoupled rolls, the 
uncoupled rollers may undergo a separate 
coast-down check. If a vehide istisedio 
motor the dynamometer to the beginning 
coast-down speed, the vehicle shall be lifted 
off the dynamdmeter Toils before the coast- 
down test begint. If the difference between 
the measured coast-down time and the 
theoretical coast-down time is greater than 
-f*l second, the system shalllo^ out until 
corrective action bnngs the dynamometer 
into calibration. 

Constant volume sampler. (1) The 
constant volume sampler (CVS) flow 
calibraliini shall be checked daily by a 
procedure that identifies deviations in flow 
from the true value. Deviations greater than 
±4% shall be corrected. 

i2) The sample probe shall be deaned and 
chedked alleast once per month.The main 
CVS venturi shall be cleaned and checked at 
least tmee per year. 

(3) Verfficatkm that flow through the 
sample prclbe is adequate for the design shall 
be done daily. Deviations greater than the 
design tolerances shall be corrected. 

{CfYAnalyzer system —(1) Calibration 
checks. (A) Upon initial operation, 
calibration curves be j^enerated for each 

analyzer. The calibration curve shall consider 
the entire range of (he analyzer as one curve. 
At least 6'caHbration points phis zero shall be 
used in the lower portion of the range 
coiresponding to an average concentration of 
approximately 2 gpm for HC. 9B gpmior CO. 

3 B)m for NO., and 400 gpm for COi. For the 
case where a low and a high range analyzer 
is used, the high range analyzer shall use at 
least 6 calibration points plus zero in the 
lower portion Of the high range scale 
corresponding to approximately 100% of the 
full-scale value of the low range analyzer. For 
all analyzers, at least 6 calibration points 
shall also be used to define the calibration 
curve in the region above the 6 lower 
calibration points. Gas dividers may be used 
to obtain the intermediate points for the 
gcmeral range classifications specified. The 
calibration curves generated shall be a 
polynomial of no greater order than 4th order, 
and shall fit the date within 0.5% at each 
calibration point. 

(B) For all calibration curves, curve checks, 
span adjustments, and span cbeoks, the aero 
gas shall be considered e down-scSle 
reference gas, and the analyzer zero shall be 
set at the trace concentration value of the 
specific zero gas used. 

(2) The basic curve shall be checked 
monthly by the some procedure used 1o 
generate the curve, and to the some 
tolerances. 

(3) On a doily basis prior 1o vehicle 
testing— 

(A) The curve for each anulyzer shall be 
checked by adjuBting the analyzer to 
correctly read a zero gas and an up-scale 
span gas. and then by correctly reading a 
mid-scale span gas within 2% of point, tf the 
analyzer does not read the mid-scale span 
point within 2% of point, the system shall lock 


out. The up-scale span gas concentration for 
each analyzer shall correspond to 
approximately 60 percent of lull scale, and 
the mid-point Goncentralion shall correspond 
to approximately 15 percent of full scale; and 

(B) After the up-acale span check, each 
analyzer in a given facility shall analyze a 
sample of a random concentration 
corresponding to approximately 0.5 to 3 limes 
the cut point [in.gpm) for the constituent. The 
value of the random sample maybe 
determined by a gas blender. The deviation 
in andlysrs 'fromihe sample concentration for 
each analyzer shall be recorded and 
compared to the historical mean and 
stauterd deviation fiir the analyzers at the 
facility and at all fadlities. Any reading 
exceeding 8 sigma shall cause the analyzer to 
lock out 

(4) Flame ionization detector check. Upon 
initial operation, and after maintenance to 
the detector, each Flame Ionization Detector 
(FID) shall be checked, and adjusted if 
necessary, tor proper peaking and 
characterization. Procedures described in 
SAE Paper No. 770141 are recommended for 
this purpose. A oopy of ibis paper may be 
obtained from the ^ciaty of Automotive 
Enginears, inc. (SAE), 400 Commonwealth 
Drive. Warrendale. l^nnsylvania. 150g6-000i 
Additionally, every month the response of 
each FID to a •methane concentration of 
approximately 50 ppm CHi shall be checked 
If the response is outside of the range of 1.10 
to 1.20, cofsective action shall be taken to 
bring the FID response within this range. Ibf 
response shall be computed by the following 
formula: 


FID response in 

Ratio of Methane _ _ 

Response njethane in 

cylinder 

(5) Spanning frequency. The zero and up¬ 
scale span point shall be checked, and 
adjusted if necessary, at 2 hour intervals 
following the dally mid-scale curve dfaeCk. IT 
the zero or the up-scale span point drifts by 
more then 2% for the previous check (except 
for the first chedc of the day), the system 
shall look out and corrective action shall be 
taken to bring the system into compliance. 

(6) Spanning limit checks. The tolerance on 
the adjustment of the up-scale span point is 
0.4% of point A software algorithm to 
perform the span adjustment and subsequent 
calibration curve adjustment shall be used. 
However, software up-scale span 
adjustments greater than ±10% shall cause 
the system to lock out. requiring system 
maintenance. 

(7) integrator checks. Upon initial 
opOTBtion. and every three months Iheseafter. 
emissions from a Taitdomiy selected vehicle 
with official test value greater than 60% of the 
standard (determined retroapeclivelyl shall 
be simultaneously sampled by the nonnal 
integration method and by the hag.roetbod in 
each lane. The date from each method shall 
be put into a historical data base for 
determining normal and deviant performance 
for each lest lane, facility, and all facflrties 
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combined. Specific deviations exceeding 
±5% shall require corrective action. 

(8) Interference. CO and CO» analyzers 
shall be checked prior to initial service, and 
on a yearly basis thereafter, for water 
interference. The specifications and 
procedures used shall generally comply with 
either § 86.122-78 or § 86.321-79 of this 
chapter. 

(9) NO^ converter check. The converter 
efficiency of the NOj to NO converter shall 
be checked on a weekly basis. The check 
shall generally conform to $ 86.123-78 of this 
chapter, or EPA MVEL Form 305-01. 
Equivalent methods may be approved by the 
Administrator. 

(10) NO/NO^ flow balance. The flow 
balance between the NO and NO, test modes 
shall be checked weekly. The check may be 
combined with the NO, convertor check as 
illustrated in EPA MVEL Form 305-01. 

(11) Additional checks. Additional checks 
shall be performed on the liC. CO. COa. and 
NO, analyzers according to best engineering 
practices for the measurement technology 
used to ensure that measurements meet 
specified accuracy requirements. 

(12) System artifacts (hang-up). Prior to 
each test a comparison shall be made 
between the background ffC reading, the flC 
reading measured through the sample probe 
(if different), and the zero gas. Deviations 
from the zero gas greater than 10 parts per 
million carbon (ppmC) shall cause the 
analyzer to lock out. 

(13) Ambient background. The average of 
the pre-test and post-test ambient 
background levels shall be compared to the 
permissible levels of 10 ppmC ilC. 20 ppm 
CO. and 1 ppm NO,. If the permissible levels 
are exceeded, the test shall be voided and 
corrective action taken to lower the ambient 
background concentrations. 

(14) Analytical gases. Zero gases shall 
meet the requirements of § 86.114-79(a)(5) of 
this chapter. NO, calibration gas shall be a 
single blend using nitrogen as the diluent. 
Calibration gas for the flame ionization 
detector shall be a single blend of propane 
with a diluent of air. Calibration gases for CO 
and CO} shall be single blends using nitrogen 
or air as a diluent. Multiple blends of HC, 

CO, and COi in air may be used if shown to 
be stable and accurate. 

(HI) Purge Analysis System 

On a daily basis each purge flow meter 
shall be checked with a simulated purge flow 
against a reference flow measuring device 
with performance specifications equal to or 
better than those specified for the purge 
meter. The check shall include a mid-scale 
rate check, and a total flow check between 10 
and 20 liters. Deviations greater than ±5% 
shall be corrected. On a monthly basis, the 
calibration of purge meters shall be checked 
for proper rate and total flow with three 
equally spaced points across the flow rate 
and the totalized flow range. Deviations 
exceeding the specified accuracy shall be 
corrected. The dynamometer quality 
assurance checks required under paragraph 
(II) of this appendix shall also apply to the 
dynamometer used for purge tests. 


(IV) Evaporative System Integrity Test 
Equipment 

(a) On a weekly basis pressure 
measurement devices shall be checked 
against a reference device with performance 
specifications equal to or better than those 
specified for the measurement device. 
Deviations exceeding the performance 
specifications shall be corrected. Flow 
measurement devices, if any. shall be 
checked according to paragraph III of this 
appendix. 

(b) Systems that monitor evaporative 
system leaks shall be checked for integrity on 
a daily basis by sealing and pressurizing. 

Appendix B to Subpart S—Test Procedures 

(I) Idle test 

(a) General requirements^{\] Exhaust gas 
sampling algorithm. The analysis of exhaust 
gas concentrations shall begin 10 seconds 
after the applicable test mode begins. 

Exhaust gas concentrations shall be analyzed 
at a minimum rate of two times per second. 
The measured value for pass/fail 
determinations shall be a simple running 
average of the measurements taken over five 
seconds. 

(2) Pass/fail determination. A pass or fail 
determination shall be made for each 
applicable test mode based on a comparison 
of the short test standards contained in 
appendix C to this subpart, and the measured 
value for HC and CO as described in 
paragraph (I)(a)(l) of this appendix. A vehicle 
shall pass the test mode if any pair of 
simultaneous measured values for HC and 
CO are below or equal to the applicable short 
test standards. A vehicle shall fail the test 
mode if the values for either HC or CO. or 
both, in all simultaneous pairs of values are 
above the applicable standards. 

(3) Void test conditions. The test shall 
immediately end and any exhaust gas 
measurements shall be voided if the 
measured concentration of CO plus COa falls 
below six percent or the vehicle's engine 
stalls at any time during the test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines equipped 
with multiple exhaust pipes shall be sampled 
simultaneously. 

(5) This test shall be immediately 
terminated upon reaching the overall 
maximum test time. 

(b) Test sequence. (1) The test sequence 
shall consist of a first-chance test and a 
second-chance test as follows: 

(1) The first-chance test, as described under 
paragraph (c) of this section, shall consist of 
an Idle mode. 

(ii) The second-chance test as described 
under paragraph (I)(d) of this appendix shall 
be performed only if the vehicle fails the first- 
chance test. 

(2) The lest sequence shall begin only after 
the following requirements are met: 

(i) The vehicle shall be tested in as- 
received condition with the transmission in 
neutral or park and all accessories turned off. 
The engine shall be at normal operating 
temperature (as indicated by a temperature 
gauge, temperature lamp, touch lest on the 
radiator hose, or other visual observation for 
overheating). 


(ii) The tachometer shall be attached to the 
vehicle in accordance with the analyzer 
manufacturer's instructions. 

(iii) The sample probe shall be inserted into 
the vehicle's tailpipe to a minimum depth of 
10 inches. If the vehicle's exhaust system 
prevents insertion to this depth, a tailpipe 
extension shall be used. 

(iv) The measured concentration of CO 
plus CO} shall be greater than or equal to six 
percent. 

(c) First-chance test The test timer shall 
start (tt=0) when the conditions specified in 
paragraph (I)(b)(2) of this appendix are met. 
The first-chance test shall have an overall 
maximum test time of 145 seconds (tt—145). 
The first-chance test shall consist of an idle 
mode only. 

(1) The mode timer shall start (mt = 0) when 
the vehicle engine speed is between 350 and 
1100 rpm. If engine speed exceeds 1100 rpm 
or falls below 350 rpm. the mode timer shall 
reset zero and resume timing. The minimum 
mode length shall be determined as described 
under paragraph (I)(c)(2) of this appendix. 

The maximum mode length shell be 90 
seconds elapsed time (mts^90). 

(2) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mtslO). A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(i) The vehicle shall pass the idle mode and 
the test shall be immediately terminated if, 
prior to an elapsed time of 30 seconds 
(mt~30). measured values are less than or 
equal to 100 ppm HC and 0.5 percent CO. 

(ii) The vehicle shall pass the idle mode 
and the test shall be terminated at the end of 
an elapsed time of 30 seconds (mt = 30), if 
prior to that time the criteria of paragraph 
(I)(c)(2)(i) of this appendix are not satisfied 
and the measured values are less than or 
equal to the applicable short test standards 
as described in paragraph (l)(a)(2) of this 
appendix. 

(iii) The vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if, at any point between an elapsed time of 30 
seconds (mt = 30) and 90 seconds (mts90), 
the measured values are less than or equal to 
the applicable short test standards as 
described in paragraph (I)(a)(2) of this 
appendix. 

(iv) The vehicle shall fail the idle mode and 
the test shall be terminated if none of the 
provisions of paragraphs (1)(c)(2)(i). (ii) and 

(iii) of this appendix is satisfied by an 
elapsed time of 90 seconds (mts90). 
Alternatively, the vehicle may be failed if the 
provisions of paragraphs (l)(c)(2)(i) and (ii) of 
this appendix are not met within an elapsed 
time of 30 seconds. 

(v) Optional. The vehicle may fail the first- 
chance test and the second-chance test shall 
be omitted if no exhaust gas concentration 
lower than 1800 ppm HC is found by an 
elapsed time of 30 seconds (mts30). 

(d) Second-chance test If the vehicle fails 
the first-chance test, the test timer shall reset 
to zero (tt=0) and a second-chance test shall 
be performed. The second-chance test shall 
have an overall maximum test time of 425 
seconds (11^425). The test shall consist of a 
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prucnndftioning mode followed irmnedii^ely 
by an idle mode. 

(1) Preconditioning mode. The mode timer 
abdll •eturt tmt 0) ‘Mien tbc engine epeed is 
between 2200 «nd 2090 rpm. The me^ ohall 
continue for Bn 'ehqraed time-of 160 seconds 
(mt s 160). If engine speed falb belcsw 2200 
rpm or exceeds 2600 rmp te more than five 
seconds in any one eacnesiem. or tS seconds 
over4ili CKOursions. the mode timer Shall 
reset to zero and resume timing. 

(2) i<//e mode — ii) Ford Motor Company 
and-Honda irehuUes. The engines of 3081- 
1987 Fordiiilotor Contpany vobicles and 1984- 
1985 Honda Preludes shall be shut off for not 
more than 10 seconds and restarted. This 
procedure may ailso be used Tor 1988-1989 
Ford^Jfotor Company vehidles but shotOd not 
be usedior other vehicles. The probe may be 
removed from the tailpipe or the sample 
pumplumed off ff necessary to reduce 
analyzerfotilmgdtning the restart procedure. 

(ii) The mode Inner ^hall start 

when the ■vehicle engine speed is between 380 
and 1100 rpm ff'ei^ine speed -esoeedfi 1100 
rpm or falls'below 390 rpm. the mode thner 
shall reset to zero and resume timing The 
minimum idle mode length shall be 
determined as described inparagreph 
(l)(d)(a)fill) of this appendix. The maximum 
idle ano^ iength shdl be 60 seconds elapsed 
tirne (int=^). 

(iii) The pass/fail analysis shall begin nfter 
ontelupaed time of 10 seconds (mt:=xie). A 
pass or fail dt^enminalkm ahall be ma^ for 
the vehicle and the idle mode shall be 
terminaled as Xuliowg: 

(A) The vehicle shall pass the idle mode 
and the lost shall be immediately teumnated 
if. prior to an elapsed time of 30 seconds 
(mt - 80). measured vaUies are leas than or 
equal to 100 ppm HC and 0.5 percent CO. 

(B) The vehicle shall pass the idle mode 
and (he lest shalllbe terminated at (he end of 
an elapsed lime of 30 seconds (mt=3a). ff 
prior to (hat bmcjthe criteria of paragraph 
(l)(d)(2)(iii|(A) df this appendix are not 
satisHed and the measured values are less 
than or equal to the applicable ^hort test 
standards as described m paragraph‘(1)(a‘)(2) 
of this appendix. 

(C) The vehicle shall pass the idle mode 

and the test shall be'immediately terminated 
if. at any point between an elapsed time of 30 
seconds (iyit=90) and 60 seconds |mt 90). 
measured values are less than or equal 4o the 
applicable short test standards des^bed in 
paragraph of this appendix 

(D) The v^ide shall iail the idle mode and 
the lest shall be tmeminated (if xiodp of the 
provisions of paragraphs (l)(d)(2)hh)(A). 

and fd)(2l(tii)(Q of this appendix 
are satisfied by an elapsed time of'60 seconds 
(ml-60). 

(W Two ^peed idle Test 

(o) Ganoml regidrenuuUx —(1) Exhaust gas 
sampling ulgorithm. The analysis of exhaust 
gas concentrations shall begin 10 seconds 
after the applicable test mode begins. 

Rxhsust gasnoncenirations shall be analyzed 
ata rale oT two tunes per second. The 
measured value for pass/fail detenninalions 
shall be a sirnide running average of the 
mcHsurements taken over five seconds. 

(2) Pass/fati determination. A pass or fafl 
det'imimrtion ^nll'be made for each 


applicable lest mode based on a ccTmparison 
of the short test standards contained tn 
Appendix C to this sabpart and the 
measured value for HC and CO ss described 
in pBrngniph (iU(B)(l]'Cif this appendix. A 
vehiole iih^l tpsse the test niodie if any pair of 
simultaneons vaioes ior HC and CO are 
below or equal JU) the applicable short teiA 
standards. A vehicle shall Ml the teat mode 
if the values foreitberHC:or>CO. or both, in 
all sirnDhaaeouS pairs of values are above Ihe 
applicable standards. 

(3) Void tea/ conditions. The test shall 
immechalfily end and any exlmusl gas 
measufoments sbeil be voided if the 
measured concentration of CO plus COi falls 
below six percent or the vehicle’s engine 
stalls at any time during the test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
conceittrations from vehicle engines equipped 
%vith multiple exhaust pipes sh^l be sampled 
simulfaneoudly. 

15) The test shall beirnmediately 
terminated upon readiing Ihe overall 
maximum test time. 

(b) Test sequence, tlf The lest sequence 
shall consist df a ftrst'drance test and a 
second'Chancetest as follcms: 

(1) Ihe nrst^chance test, as described under 

paragraph of this appendix, shall 

consist of an idle modefonowed by abigh* 
speed mode. 

(ii) The second-chance bigh-Bpeed mode, as 
described -under paragraph .fl0(t:) of this 
appendix, shell immediately follow the frrst- 
chnnce ’his^-speedmode.lt shall be 
performed only if the vehicle fails the Ttrst- 
cbance test The second-chance idle mode, as 
described under paragraph Tn)(d) of this 
appendix shall ioUern the second-chance 
high-speed mode and be pe rf orm e d endy If 
the vehicle toils the idle mode of the fnst- 
chance test. 

(2) The test sequence shall begin oidy after 
the following r eq ui r em ents are met: 

(ij The vehicle shall be tested in as- 
received condition with the transmission in 
neutral or park and all accessories turned orf. 
The engine shall be at normal o pe r ati ng 
temperature (as indicatedby a temperature 
gau|^. temperature himp, touch test on the 
radiator hose, or other visual observation tor 
overheating). 

(ii) The tadhometer shall be attached to the 
vehicle in accordance with the analyzer 
manufacturer's instructions. 

(iii) The sample probe shall be inserted into 
the vehicle’s tailpipe to a rnmimum depth of 
10 inches. If the vehide’s exhaust system 
prevents insertion to this depdi. a tailpipe 
extension shall be used. 

(ivj The measured concentration of *00 
plus COs shall be greater than or equal to six 
percent. 

(c) FrrstHdianve test and secand-xdrance 
high-speed mode. The test timer shall start 
(tt =0) when the conditions specified in 
paragraph (b)(2) of this section are met. The 
first-chance test and second-dhonce high¬ 
speed mode shall hove an overall maximum 
lest time of 425 seconds (It=425). The first- 
chanoe test shall consist of on idle mode 
followed immediately by a high-speed mode. 
This is ■followed immediately by an 
additional second-chance hi^-speed mode. If 
necessary. 


(1) First-chance idle mode, f f) The mode 
timer shall start (mt M>) when the vdhicle 
engine speed is between 350 and tlOO rpm. If 
engine speed exceeds TtOO rpm or falls below 
350 rpm. the mode timer shall reset to-zero 
and resume timing. The minimum idle mode 
length shall be d e te rm ined as described in 
paragraph fn)(cJ(T)fiT) of this appendix The 
maximum idle mode length shall be 90 
seconds elapsed time fml=90). 

(ii)lbe pass/fafl analysis shall begin after 
an elapsed time of 10 secondsfmt—10). A 
pass or fail determination shall be made for 
the vehicle and fhe mode terminated as 
follows: 

(A) The vehicle shall pass the idle mode 
and the mode shall be immedialely 
te rm i nat ed if, prior to an elapsed time of 30 
seconds (mt-30). measured values are less 
than-orsqual to 100-ppm HC and 0.5percent 
CO. 

(B) The vehicle 'shall pass the idle mode 
and fhe mode shall be terminated at the and 
of an fdapsedlhne of 30 seconds (mt=^30)ff. 
prior to that thne, fhe criteria of paragraph 
(n)(c)(lHo)(A)-of this appendix are not 
satisfied, and the measured values aieless 
than or equdl to fhe apjdicable 9hort test 
standards as described in paragraph Tn)(af){2) 
of (his appendix. 

(C) The vehicle shall pass the idle mode 
and the mode shaR'be immediately 
terminated ff.ai any point between an 
elapsed time of30 seconds (mt^ SO) end 90 
seconds (mt=s90), the measured values are 
lessfhan or equal to (he applicable short test 
standards as described in paragraph fn)(a)(2) 
of this appendix. 

(D) The vehide shall fail the idle mode end 
the mode shall be terminated if none of (he 
provisions of paragraphs fIT)td)(T)(if)(A). (B). 
and (Clnf this appendix is satisfied by an 
elapsed time of 90 seconds (mt=?90). 
Alternatively, fhe vehicle may be failed If ifhe 
provisions of paragraphs fll)(d)(2)(f) end (ii) 
of this appendix are not met within an 
elapsed lime of 90 seconds. 

(E) Optional. The vehide may fall Bie first 
chance test and the second-chance test shall 
be omitted ff no exhaust gas concentration 
less than 1800 ppm HC Is found by an elapsed 
time of 30 seconds (n7t=30). 

(2) Pirst-^ance and second-chance high¬ 
speed modes. This modefndudes both fhe 
first-chance and second-chance high-speed 
modes, and follows immediately upon 
termimrtion of the ftrsl-chance idle mode. 

p) The mode timer shall reset (mt «tJ) when 
Ihe vehide engine speed is between 2200 and 
2800 rpm. ff engine speed falls below 220D 
rpm or exceeds 2800 rpm for more than two 
seconds in one excursion, or more than six 
seconds over oil excursions within 30 
seconds of the fm^l measured value used in 
the pass/fafl determination, the measured 
value shall be invalidated and the mode 
continued. If any excursion laOtsfor more 
than ten seconds, fhe mode timer OhaH reset 
to zero (mt^O) and timing resumed.The 
minimum high-speed mode length shall be 
determined as described under paragraphs 
(llJ(cK2)(il) and ttil) rif this appendix. The 
maximum htgh^epeed (node length shallbe 
180 seconds elapsed thne tmt=t80). 
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(ii) Ford Motor Company and Honda 
v^ides. For 1981-1967 model year Ford 
Motor Company vehidee and 19S4-1985 
model year Honda Preludea. the pais/faii 
analysis shall begin after an elapsed time of 
10 seconds (ml = 10) using the following 
prooedure. This procedure may also be used 
for 1968-1968 Fo^ Motor Company vehides 
but should not be used for other vehides. 

(A) A pass or fail detenninatioci. as 
described below, shall be used, for vehides 
that passed the idle mode, to determine 
whether the high-speed test should be 
terminated prior to or at the end of an 
elapsed time of 180 seconds (mt=si80). 

(7) The vehicle shall pass the high-speed 
mode and the lest shall be immediately 
terminated if. pdor to an elapsed time of 30 
seconds (mt=30). the measured values are 
less than or equal to 100 ppm HC and 0.5 
percent CO. 

12) The vehicle shall pass the high-speed 
m^e and the test shall be terminated at the 
end of an elapsed time of 30 seconds (rot <=30) 
if. prior to that time, the criteria of paragraph 
(IIJ(c)(2)[n)(A)(7) of this appendix are not 
satished. and the measured values are less 
than or equal to the applicable short test 
standards as described in paragraph (Il)(a)(2) 
of this appendix. 

The vehicle shall pass the high-speed 
mode and the test shall be Immediately 
terminated if. at any point between an 
elapsed time of 30 seconds (mts30) and 180 
seconds tmt = 180). the measured values are 
less than or equal to the applicable short test 
standofds as described in paragraph (n)(a)(2) 
of this appendix. 

(^) Restart. If at an elapsed time of 90 
seconds Imts=90) the measured values are 
greater than the applicable short test 
standards as described in paragraph (n)(a)(2) 
of this appendix, the vehicle's engine shall be 
shut off for not more than 10 seconds after 
returning to idle end then shall be restarted. 
The probe may be removed from the tailpipe 
or the sample pump turned off if necessary to 
reduce analyzer fo^mg during the restart 
procedure. The mode timer will stop upon 
engine shot off (mt =90) and resume upon 
engine restart. The pass/fail determination 
shall resume as follows after 100 seconds 
have elapsed (mt = 100). 

(/) The vehicle shall pass the high-speed 
mode and the lest shall be immediately 
terminated if. at any point between an 
elapsed time of 100 seconds (mt = 100) and 
180 seconds (ml=180). the measured values 
are less than or equal to the applicable short 
test standards dei^bed In paragraph 
(n)(a)(2) of this appendix. 

(//) The vehicle shall fail the high-speed 
mode and the test shall be terminated if 
paragraph (IIKc)(2)(li)(A)(^Mfl of this 
appendix is not satisfied by an elapsed time 
of 160 seconds (mt = 100). 

(B) A pass or fail determination shall be 
made for vehicles that faded the idle mode 
and the high-speed mode tenninated at the 
ead of an elapsed time of 160 seconds 
(mts180) as follows: 

(/) The vehicle shall pass the high-speed 
mode and the mode shall be terminate at an 
elapsed time of 160 seconds (mt=160) if soy 
measured values of HC and CO exhaust gat 
concentrations during the high-speed mode 


are less than or equal to the applicable short 
test standards as described in paragraph 
(II)(aH2) of this appendix. 

[2] Restart If at an elapsed time of 90 
seconds (mt=90) the measured values of HC 
and CO exhaust gas concentrations during 
the high-speed mode are greater than the 
applicable short test standards as described 
in paragraph (IIKaH2) of this appendix, the 
vehicle's engine aball be shut off for not more 
than 10 seo^s after returning to idle and 
then shall be restarted. The probe may be 
removed from the tailpipe or the sample 
pump turned off if neoeasary to reduce 
analyzer fooling during the restart prooedure. 
The mode timer will stop upon engine shut off 
(mt=00) and resume upon engine restart The 
pasa/fail determinatioa shall resume as 
follows after 100 seconds have elapsed 
(rat = 100). 

(/) The vehicle shall pass the high-speed 
mode and the mode shall be terminated at an 
elapsed time of 180 seconds (mt=180) if any 
measured values of HC and CO exhaust gas 
concentrations during the high-speed mo^ 
are less than or equal to the applicable short 
test standards as described in paragraph 
(II)(a)(2) of this appendix. 

(/7) The vehicle shall fail the high-speed 
mode and the lest shall be terminated if 
paragraph (U)(c)(2HtlKB)(2)(/) of this 
appendix it not satisfied by an elapsed time 
of 160 seconds (mt = 160). 

(iVV) AH other light-duty motor rebides. 

TIm pass/fail analysis for vehicles not 
specified in paragraph (ll)(cM2Mti) of this 
appendix shall b^n after an elapsed time of 
10 seconds (ml=10) using the follo«ving 
procedure. 

(A) A pass or fail determination, at 
described below, shall be used for vehicles 
that passed the idle mode, to determine 
whether the high-speed mode should be 
terminated prior to or at the end of an 
elapsed time of 180 seconds (mt=180). 

(7) The vehicle shall pass the high-speed 
mode and the test shall be immediately 
terminated if. prior to an elapsed time of 30 
seconds (mt=30). any measured values are 
less than or equal to 100 ppm HC and 0.5 
percent CO. 

(2) The vehicle shall pass the high-speed 
mode and the test shall be tenninated at the 
end of an elapsed time of 30 seconds (rot=90) 
if. prior to that time, the criteria of paragraph 
(ll)(c)(2)(tii)(A)(/} of this appendix are not 
satisfied and the measured values are less 
than or equal to the applicable short test 
standards as describ^ in paragraph (n)(aH2) 
of this appendix. 

(J) The vehicle aball pass the high-speed 
mode and the lest shall be immediately 
terminated ii at any point bet%veen an 
elapsed Hme of 30 seomds (rat=30) and 180 
seconds (mt = 160). the measured values are 
less than or equal to the applicable abort test 
standards as detcribod in paragraph (U)(a)(2) 
of this appendix. 

{4} The vehicle shall fail the high-speed 
and the test shall be terminated if none 
of the provisions of paragraphs 
(U)(cM2KinHAH7). (2). and (S) of this 
appendix is satisfied by an elapsed lime of 
160 seconds {mt=160). 

(B) A pass or fail determination shall be 
made for vehicles that failed the idle mode 


and the high-speed mode terminated at die 
end of an elapsed time of 180 seconds 
(mt = 180) as follows: 

(7) The vehicle shall pass the high-speed 
mode and the mode shall be terminal^ at an 
elapsed time of 180 seconds (mt = 180) if any 
measured values are less than or equal to the 
applicable short test standards as described 
in paragraph (n)(aK2) of this appendix. 

(2) The vehicle shall fail the high-speed 
m<^e and the test ahall be terminated if 
paragraph (Il)(c)(2](iii)[B)(l] of this appendix 
is not satisned by an elapsed time of 180 
seconds (mt = 260). 

(d) Second-chance idle mode. If the vehicle 
fails the first-chance idle mode and passes 
the high-speed mode, the test timer shall reset 
to zero (tt=0) and a second-chance idle mode 
shall commence. The second-chance idle 
mode shall have an overall maximum test 
time of 145 seconds (tt=14S). The test shall 
consist of an idle mode only. 

(1) Ihe engines of 1961-1067 Ford Motor 
Company vehicies and 1064-1965 Honda 
Preludes shall be shut off for not more than 
10 seconds and restarted. The probe may be 
removed from the tailpipe or the sample 
pump turned off if necessary to reduce 
analyzer fouling dnring the restart procedure. 
This procedure may also be used for 1988- 
1989 Ford Motor Company vehidea but 
should not be used for other vehides. 

(2) The mode timer shall start (mt=0) when 
the vehicle engine speed is between 350 and 
1100 rpm. If the engine speed exceeds 1100 
rpm or falls below 350 qim the mode timer 
shall reset to zero and resume timing. The 
minimum second-chance idle mode length 
shall be determined as described in 
paragraph (Il)(d)(3) of this appendix. The 
maximum second-chance idle mode length 
shall be 90 seconds elapsed time (mt=90). 

(3) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mt*10). A 
pass or fail determination shall be made for 
the vehide and the second-chance idle mode 
shall be terminated as follows: 

(i) The vehicle shall pass the second- 
chance idle mode and the test shall be 
immediately terminated if. prior to an elapsed 
time of 30 seconds tmt=30). any measured 
values are less than or equal to 100 ppm HC 
and 0.5 percent CO. 

(ii) The vehicle shall pass the second- 
chance idle mode and the test aball be 
terminated at the end of an elapsed time of 30 
seconds (mt=30) if. prior to that time, the 
criteria of paragraph (n)(d)(3)(i) of this 
appendix are not satisfied, and the measured 
values are less than or equal to the 
applicable short test standards as described 
in paragraph (li)(a)(2J of this appendix. 

(iii) The ve^c^ sbali pass the second- 
chance idle mode and the lest shall be 
immediately terminated if. at any point 
between an elapsed lime of 30 seconds 
(mt = 30) and 90 seconds (mt=90). the 
measured values are less than or equal to the 
applicable short teat standards as described 
in paragraph (U){a)(2) of lids appendix. 

(iv) The vehicle ahall fail the second- 
chance idle mode and the teat shall be 
tenninated if none of the provisions of 
paragraph (Uhd)(3)(i). (ii). and (iii) of thit 
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appendix is satisfied by an elapsed time of 90 
seconds (mt=90). 

(HI) Loaded Test 

(a) General r^uirements —(1) Exhaust gas 
sampling algorithm. The analysis of exhaust 
gas concentrations shall begin 10 seconds 
after the applicable test mode begins. 

Exhaust gas concentrations shall be analyzed 
at a minimum rate of two times per second. 
The measured value for pass/fail 
determinations shall be a simple running 
average of the measurements taken over five 
seconds. 

(2) Pass/fail determination. A pass or fail 
determination shall be made for each • 
applicable test mode based on a comparison 
of the short test standards contained in 
Appendix C to this subpart and the measured 
value for HC and CO as described in 
paragraph (Ill)(a)(1) of this appendix. A 
vehicle shall pass the test mode if any pair of 
simultaneous values for HC and CO are 
below or equal to the applicable short test 
standards. A vehicle shall fail the test mode 
if the values for either HC or CO. or both, in 
all simultaneous pairs of values are above the 
applicable standards. 

(3) Void test conditions. The lest shall 
immediately end and any exhaust gas 
measurements shall be voided if the 
measured concentration of CO plus COt falls 
below six percent or the vehicle's engine 
stalls at any time during the test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines equipped 
with multiple exhaust pipes shall be sampled 
simultaneously. 

(5) The test shall be immediately 
terminated upon reaching the overall 
maximum test time. 

(b) Test sequence. (1) The test sequence 
shall consist of a loaded mode using a 
chassis dynamometer followed Immediately 
by an idle mode as described under 
paragraphs (lll)(c)(l) and (2) of this appendix. 

(2) The test sequence shall begin only after 
the following requirements are met: 

(i) The dynamometer shall be warmed up. 
in stabilized operating condition, adjusted, 
and calibrated in accordance with the 
procedures of appendix A to this subpart. 
Prior to each test, variable-curve 
dynamometers shall be checked for proper 
setting of the road-load indicator or road-load 
controller. 

(ii) The vehicle shall be tested in as- 
received condition with ail accessories 
turned off. The engine shall be at normal 
operating temperature (as indicated by a 
temperature gauge, temperature lamp, touch 
test on the radiator hose, or other visual 
observation for overheating). 

(iii) The vehicle shall be operated during 
each mode of the test with the gear selector 
in the following position: 

(A) In drive for automatic transmissions 
and in second (or third if more appropriate) 
for manual transmissions for the loaded 
mode; 

(B) In park or neutral for the idle mode. 

(iv) The tachometer shall be attached to the 
vehicle in accordance with the analyzer 
manufacturer's instructions. 

(v) The sample probe shall be inserted into 
the vehicle's tailpipe to a minimum depth of 


10 inches. If the vehicle's exhaust system 
prevents insertion to this depth, a tailpipe 
extension shall be used. 

(vi) The measured concentration of CO 
plus CO 3 shall be greater than or equal to six 
percent 

(c) Overall test procedure. The test timer 
shall start (ttsO) when the conditions 
specified in paragraph (lll)(b)(2) of this 
appendix are met and the m(^e timer 
initiates as specified in paragraph (Ill)(c)(1) 
of this appendix. The test sequence shall 
have an overall maximum test time of 240 
seconds (tt=240). The test shall be 
immediately terminated upon reaching the 
overall maximum test time. 

(1) Loaded mode —(i) Ford Motor Company 
and Honda vehicles. (Optional) The engines 
of 1981-1987 Ford Motor Company vehicles 
and 1984-1985 Honda Preludes shall be shut 
off for not more than 10 seconds and 
restarted. This procedure may also be used 
for 1988-1989 Ford Motor Company vehicles 
but should not be used for other vehicles. The 
probe may be removed from the tailpipe or 
the sample pump turned off if necessary to 
reduce analyzer fouling during the restart 
procedure. 

(ii) The mode timer shall start (mt=0) 
when the dynamometer speed is within the 
limits specified for the vehicle engine size 
according to the following schedule. If the 
dynamometer speed falls outside the limits 
for more than five seconds in one excursion, 
or 15 seconds over all excursions, the mode 
timer shall reset to zero and resume timing. 
The minimum mode length shall be 
determined as described in paragraph 
(in)(c)(l)(iii)(A) of this appendix. The 
maximum mode length shall be 90 seconds 
elapsed time (mt«90]. 


Dynamometer Test Schedule 


Gasoline engine size 
(cytinders) 

Roti speed 
(mph) 

Normal 

loading 

(bfake 

horsepower) 

4 Of less....... 

22-25 

2.8-4.1 

5-6_ 

29-32 

68-6.4 

7 Of more... 

32-35 

8.4-108 


(iii) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mt=10). A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the loaded mode 
and the mode shall be immediately 
terminated if. at any point between an 
elapsed time of 30 seconds (mt~30) and 90 
seconds (mts90), measured values are less 
than or equal to the applicable short test 
standards described in paragraph (a)(2) of 
this section. 

(B) The vehicle shall fail the loaded mode 
and the mode shall be terminated if 
paragraph (III)(c)(l)(iii)(A) of this appendix is 
not satisfied by an elapsed time of 90 seconds 
(mt = 90). 

(C) Optional The vehicle may fail the 
loaded mode and any subsequent idle mode 
shall be omitted if no exhaust gas 
concentration less than 1800 ppm HC is found 
by an elapsed time of 30 seconds (mt = 30). 


(2) Idle mode —(i) Ford Motor Company 
and Honda vehicles. (Optional) The engines 
of 1981-1987 Ford Motor Company vehicles 
and 1984-1985 Honda Preludes shall be shut 
off for not more than 10 seconds and 
restarted. This procedure may also be used 
for 1988-1989 Ford Motor Company vehicles 
but should not be used for other vehicles. The 
probe may be removed from the tailpipe or 
the sample pump turned off if necessary to 
reduce analyzer fouling during the restart 
procedure. 

(ii) The mode timer shall start (mt = 0) 
when the dynamometer speed is zero and the 
vehicle engine speed is between 350 and 1100 
rpm. If engine speed exceeds 1100 rpm or 
falls below 350 rpm. the mode timer shall 
reset to zero and resume timing. The 
minimum idle mode length shall be 
determined as described in paragraph 

(II) (c)(2){ii) of this appendix. The maximum 
idle mode length shall be 90 seconds elapsed 
time (mt=90). 

(iii) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mt = 10j. A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. prior to an elapsed time of 30 seconds 
(mt=30). measured values are less than or 
equal to 100 ppm HC and 0.5 percent CO. 

(B) The vehicle shall pass the idle mode 
and the test shall be terminated at the end of 
an elapsed time of 30 seconds (mt = 30) if. 
prior to that time, the criteria of paragraph 

(III) (c)(2)(iii)(A) of this appendix are not 
satisfied, and the measured values are less 
than or equal to the applicable short test 
standards as described in paragraph 
(III)(a)(2) of this appendix. 

(C) Tlie vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. at any point between an elapsed time of 30 
seconds (mt=30) and 90 seconds (mt=90). 
measured values are less than or equal to the 
applicable short test standards described in 
paragraph (lll)(a)(2) of this appendix. 

(D) The vehicle shall fail the idle mode and 
the lest shall be terminated if none of the 
provisions of paragraphs (in)(c)(2)(iii)(A). 
(c)(2)(iii)(B). and (c)(2)(iii)(C) of this appendix 
is satisfied by an elapsed time of 90 seconds 
fmt~90). 

(IV) Preconditioned IDLE TEST 

(a) Genera! requirements —(1) Exhaust gas 
sampling algorithm. The analysis of exhaust 
gas concentrations shall begin 10 seconds 
after the applicable test mode begins. 

Exhaust gas concentrations shall be analyzed 
at a minimum rate of two times per second. 
The measured value for pass/fail 
determinations shall be a simple running 
average of the measurements taken over five 
seconds. 

(2) Pass/fail determination. A pass or fail 
determination shall be made for each 
applicable test mode based on a comparison 
of the short test standards contained in 
appendix C to this subpart, and the measured 
value for HC and CO as described in 
paragraph (IV)(a)(1) of this appendix. A 
vehicle shall pass the test mode if any pair ol 
simultaneous values for HC and CO are 
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below or equal to the applicable short test 
standards. A vehicle shall fail the test mode 
if the values for either HC or OO. or both, in 
all siriHiltaneous pairs of values are above the 
applicable standards. 

(31 Void test conditions. The lest shall 
immediately end and any exhaust gas 
measurements shall be voided if the 
measured concentration of CO plus COg falls 
below six percent or the vehicle's engine 
stalls at any time during the test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines equipped 
with multiple exhaust pipes shall be sampled 
simultaneously. 

(5) The test shall be immediately 
terminated upon reaching the overall 
maximum lest lime. 

(b) Test sequence. (I) The test sequtmee 
shall consist of a first<diaoce test and a 
second’Chanoe test as follows: 

(1) The first-chance test, as described under 
paragraph (iVJ(c) of this appendix, shall 
consist of a preconebtioning mode followed 
by an idle mode. 

(ii) The seoood-chanoe test, as described 
und^ paragraph appendix, 

shall be performed oidy if the vehicle fails the 
first-chance test 

(2) The test sequence shall begin only after 
the following requirements are met: 

(1) *nie vehicle shall be tested In as- 
received condition with the transmission in 
neutral or park and all accessories turned off. 
The engine shall be at normal operating 
temperature (as indicated by a temperature 
gauge, temperature lamp, touch test on the 
radiator hose, or other visual observation for 
overheating). 

(ii) The tachometer shall be attached to the 
vehicle in accordance with the analyEer 
manufacturer's instructionB. 

(iii) The sample probe shall be inserted into 
the v^icle's tailpipe to a nunimum depth of 
10 inches. If the vehicle's exhaust system 
prevents insertion to this depth, a tailpipe 
extension shall be used. 

(iv) The measured concentration of CO 
plus 002 shall be greater than or equal to six 
percent, 

(c) First<Jiance test The test timer shall 
start (tl=^0) when the conditions specified in 
paragraph lIV)(b)(2) of this appen^x are met. 
The test shall have an overall maximum test 
time of 200 seconds (U=200). The first-chance 
test shall consist of a preconditioning mode 
followed immediately by an idle mode. 

{li) Preconditioning mode. The mode timer 
shall start (mt^O) when the engine speed is 
between 2200 and 2800 rpm. The mode shall 
continue for an elapsed time of 30 seconds 
|mt=30). If engine speed falls below 2200 ipm 
or exceeds 2800 rpm for more than five 
seconds in any one excursion, or 15 seconds 
over all excursions, the mode timer shall 
reset to zero and resume timing. 

(2) Idh mode, (i) The mode timer shall start 
(ml =0) %vben the vehicle engine speed Is 
between 3S0 and 1100 rpm. If engine speed 
exceeds 1100 rpm or falls below 350 rpm. the 
mode timer shall reset to zero and resume 
timing. The miiumum idle mode length shall 
be determined as described in paragraph 
(IV)(c)(2)(ii) of this appendix, llie maxiimim 
idle m^e length shall be 90 seconds elapsed 
time (mtrr 90 ) 


(ii) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (rats 10). A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. prior to an elapsed time of 30 seconds 
(rat=30). measuj^ values are less than or 
equal to 100 ppm HC and OS percent CO. 

(B) The vehicle shall pass the idle mode 
and the test shall be terminated at the end of 
an elapsed time of 30 seconds (ml=30) if. 
prior to that time, the criteria of paragraph 
nVMcK2)(iiMA| of this appendix are not 
salisfi^ the measured values are less 
than or equal to the appliaible short test 
standards as described in paragraph 
(lV)(aH2) of this appendix. 

(C) vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. at any point between on elapsed time of 30 
seconds (mt=30) and 90 seconds (mt=90). 
measured values are less than or equal to the 
applicable short test standards as described 
in paragraph (IV)(al(2) of this section. 

(D) The veldcle shall fail the idle mode and 
the test shall be terminated if none of the 
provisions of paragraphs (IV)(cK2HiiMA). (B). 
and (C) of this appen^x is satisfied by an 
elapsed time of 90 seconds (mt=90). 
Alternatively, the vehicle may be failed if the 
provisioas of paragraphs (rV)(cK2) (i] and (ii) 
of this appendix are not met within an 
elapsed time of 30 seconds. 

(E) Optional. The vehicle may fail the first- 
chanoe lest and the second-chance test shall 
be omitted if no exhaust gas conoentration 
less than 1600 ppm HC is found at an elapsed 
time of 30 seconds (mt = 30). 

(d1 Second-chanoe test. If the vehicle fails 
the first-chance test, the test timer shall reset 
to zero and a second-chance test shall be 
performecL The second-chance test shall have 
an overall maximum test time of 425 seconds. 
The test shall consist of a preconditioning 
mode followed immediately by an idle mode. 

(1) Preconditioning mode. The mode timer 
shall start (mt=0) when engine speed is 
between 2200 and 2800 rpm. The mode shall 
continue for an elapsed time of 160 seconds 
(mt =180). If the engine speed falls below 
2200 rpm or exceeds 2600 rpm for more than 
five seconds in any one excursion, or 15 
seconds over all excursions, the mode timer 
shall reset to zero and resume timing. 

(2) idh n}ode—-ii] Ford Motor Company 
and Honda vehicles. The engines of 1961- 
1987 Ford Motor Company vehicles and 1904- 
1985 Honda Preludes shall be shut off for not 
more than 10 seconds and then shall be 
restarted. The probe may be removed from 
the tailpipe or the sample pump turned off if 
necessaiy to reduce analyzer fouling during 
the restart procedure. This procedure may 
also be ua^ for 1968-1089 Fofd Motor 
Company vehicles but should not be used for 
other vehicles. 

(ii) The mode timer shall start (ffit = 0) 
when the vehicle engine speed is between 350 
and 1100 rpm. If the engine speed exceeds 
1100 rpm or falls below 350 rpm. the mode 
timer shall reset to zero and resume timing. 
The minimum idle mode length shall be 
determined as described in paragraph 
(IV)(d)(2)(iii) of this appendix. The maximura 


idle mode length shall be 90 seconds elapsed 
time (mt=00). 

(iii) The pass/fail ana] 3 rsis shall begin after 
an elapsed time of 10 seconds (mt = 10). A 
pass or faM determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. prior to an elapsed time of 30 seconds 
(ml = 30), measured values are less than or 
equal to 100 ppm 11C and 0.5 percent CO. 

(B) The vehicle shall pass the idle mode 
and the test shall be terminated at the end of 
an elapsed time of 30 seconds (mt=30) it 
prior to that time, the criteria of paragraph 
(IV)(d)(2)(ui)(A) of this appendix are not 
satisfied, and the measured values are less 
than or equal to the applicable short test 
standards as describe in paragraph 
(lV)(aK2) of this appendix. 

(C) llie vehicle shall pass the idle mode 
and the test shall be immediately terminated 
it at any point between an elapsed time of 30 
seconds (mt=30) and 90 seconds (mt=90). 
measured values are less than or equal to the 
applicable short test standards described in 
paragraph (IVXaMZ) of this appendix. 

(D) The vehicle shall fail the Idle mode and 
the test shall be terminated if none of the 
provisions of paragraphs (TV)(d)(2){iU) (A), 

(B), and (C^ of this appendix is satisfied by an 
elapsed time of 90 seconds |mt=90}. 

(VJ Idle Test With Loaded Preconditioning 

(a) General requirements—{!) Exhaust gas 
sampling algorithm. The analysis of exhatist 
gas concentrations shall begin 10 seconds 
after the applicable test mode begins. 

Exhaust gas concentrations shall be analyzed 
at a minbmim rate of two times per second. 
The measured value for pass/fail 
determinations shall be a simple running 
average of the measurements taken over live 
seconds. 

(2) Pass/fail determination. A pass or fail 
determination shall be made for each 
applicable test mode based on a comparison 
of the abort test standards contained in 
appendix C to this subpart, and the measured 
value for HC and CO aa described in 
paragraph {V)(8H1) of this appendix. A 
vehicle shall pass ^e test mode if any pair of 
simultaneous values for HC and CO arc 
below or equal to the applicable short test 
standards. A vehicle shall fail the test mode 
if the values for either HC or CO. or both. In 
all simultaneous pairs of values are above the 
applicable standards. 

(3) Void test conditions. The test shall 
immediately end and any exhaust gas 
measurements shall be voided if the 
measured concentration of CO plus COs faDs 
below six percent or the vehicle's engine 
stalls at any time during the test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines equipped 
with multiple exhaust pipes shall be sampled 
simultaneously. 

(5) The test shall be immediately 
terminated ig>on reaching the overall 
maximum teat time. 

(b] Test sequence. (1) The test sequence 
shall consist of a first-chance test and a 
second-chance test as follows: 
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(1) The first chance test, as described under 
paragraph (V)(c) of this appendix, shall 
consist of an idle mode. 

(ii) The second'chance test as described 
under paragraph (V)(d) of this appendix shall 
be performed only if the vehicle fails the first- 
chance test. 

(2) The test sequence shall begin only after 
the following requirements are met: 

(i) The dynamometer shall be warmed up, 
in stabilized operating condition, adjusted, 
and calibrated in accordance with the 
procedures of appendix A to this subpart. 
Prior to each test, variable-curve 
dynamometers shall be checked for proper 
setting of the road-load indicator or road-load 
controller. 

(ii) The vehicle shall be tested in as- 
received condition with all accessories 
turned off. The engine shall be at normal 

'Operating temperature (as indicated by a 
temperature gauge, temperature lamp, touch 
test on the radiator hose, or other visual 
observation for overheating). 

(iii) The vehicle shall be operated during 
each mode of the test with the gear selector 
in the following position: 

(A) In drive for automatic transmissions 
and in second (or third if more appropriate) 
for manual transmissions for the loaded 
preconditioning mode; 

(B) In park or neutral for the idle mode. 

(iv) The tachometer shall be attached to the 
vehicle in accordance with the analyzer 
manufacturer's instructions. 

(v) The sample probe shall be inserted into 
the vehicle's tailpipe to a minimum depth of 
10 inches. If the vehicle's exhaust system 
prevents insertion to this depth, a tailpipe 
extension shall be used. 

(vi) The measured concentration of CO 
plus COs shall be greater than or equal to six 
percent. 

(c) First-chance test. The test timer shall 
start (ttsO) when the conditions specified in 
paragraph (V)(b)(2) of this appendix are met. 
The test shall have an overall maximum test 
time of 155 seconds (It =>155). The first-chance 
test shall consist of an idle mode only. 

(1) The mode timer shall start (mt=0) when 
the vehicle engine speed is between 350 and 
1100 rpm. If the engine speed exceeds 1100 
rpm or falls below 350 rpm, the mode timer 
shall reset to zero and resume timing. The 
minimum mode length shall be determined as 
described in paragraph (V)(c)(2) of this 
appendix. The maximum mode length shall 
be 90 seconds elapsed time (mtsOO). 

(2) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mts=io). A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(i) The vehicle shall pass the idle mode and 
the test shall be immediately terminated if, 
prior to an elapsed time of 30 seconds 
(mt=30), measured values are less than or 
equal to 100 ppm HC and 0.5 percent CO. 

(ii) The vehicle shall pass the idle mode 
and the test shall be terminated at the end of 
an elapsed time of 30 seconds (mt=30) if. 
prior to that time, the criteria of paragraph 
(V)(c)(2)(i) of this appendix are not satisfied, 
and the measured values are less than or 
equal to the applicable short test standards 
as described in paragraph (V)(a)(2) of this 
appendix. 


(iii) The vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. at any point between an elapsed time of 30 
seconds (mt=30) and 90 seconds (mt=^90). 
the measured values are less than or equal to 
the applicable short test standards as 
described in paragraph (V)(a)(2) of this 
appendix. 

(iv) The vehicle shall fail the idle mode and 
the test shall be terminated if none of the 
provisions of paragraphs (V](c)(2)(i). (ii), and 

(iii) of this appendix is satisfied by an 
elapsed time of 90 seconds 

(ml=90). Alternatively, the vehicle may be 
failed if the provisions of paragraphs (V)(c)(2) 

(i) and (ii) of this appendix are not met within 
an elapsed time of 30 seconds. 

(v) Optional. The vehicle may fail the first- 
chance test and the second-chance test shall 
be omitted if no exhaust gas concentration 
less than 1600 ppm HC is found at an elapsed 
time of 30 seconds (ml=30). 

(d) Second-chance test. If the vehicle fails 
the first-chance test, the test timer shall reset 
to zero (tt=0) and a second-chance test shall 
be performedL The second-chance test shall 
have an overall maximum test time of 200 
seconds (tt = 200). The test shall consist of a 
preconditioning mode using a chassis 
dynamometer, followed immediately by an 
idle mode. 

(1) Preconditioning mode. The mode timer 
shall start (mt=0) when the dynamometer 
speed is within the limits specified for the 
vehicle engine size in accordance with the 
following schedule. The mode shall continue 
for a minimum elapsed time of 30 seconds 
(mt=30). If the dynamometer speed falls 
outside the limits for more than five seconds 
in one excursion, or 15 seconds over all 
excursions, the mode timer shall reset to zero 
and resume timing. 



Dynarriometer test 
schedule 

GasoHne engine size 
(cylinders) 

Roil 

speed 

(mph) 

Normal 

loading 

(brake 

horse¬ 

power) 

4 or less---- 

22-25 

2.8-4.1 

5-6.,.. .. .. 

29-32 

6.8-84 

7 or more ...^ ----- 

32-35 

8.4-108 


(2) Idle mode, (i) Ford Motor Company and 
Honda vehicles. (Optional) The engines of 
1981-1987 Ford Motor Company vehicles and 
1984-1985 Honda Preludes shall be shut off 
for not more than 10 seconds and restarted. 
This procedure may also be used for 1986- 
1989 Ford Motor Company vehicles but 
should not be used for other vehicles. The 
probe may be removed from the tailpipe or 
the sample pump turned off if necessary to 
reduce analyzer fouling during the restart 
procedure. 

(ii) The mode timer shall start (mt=0) 
when the dynamometer speed Is zero and the 
vehicle engine speed is between 350 and 1100 
rpm. If the engine speed exceeds 1100 rpm or 
falls below 350 rpm, the mode timer shall 
reset to zero and resume timing. The 
minimum idle mode length shall be 
determined as described in paragraph 
(V)(d)(2)(ii) of this appendix. The maximum 


idle mode length shall be 90 seconds elapsed 
lime (mt = 90). 

(iii) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mt = 10). A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the Idle mode 
and the test shall be immediately terminated 
if, prior to an elapsed time of 30 seconds 
(mt = 30). measured values are less than or 
equal to 100 ppm HC and 0.5 percent CO. 

(B) The vehicle shall pass the idle mode 
and the test shall be terminated at the end of 
an elapsed time of 30 seconds (mt=30) if. 
prior to that time, the criteria of paragraph 

(V) (d)(2)(ii)(A) of this appendix are not 
satisfied, and the measured values are less 
than or equal to the applicable short test 
standards as described in paragraph (V)(a)(2) 
of this appendix. 

(C) The vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if, at any point between an elapsed time of 30 
seconds (ml = 30) and 90 seconds (mt=90), 
the measured values are less than or equal to 
the applicable short teat standards as 
described in paragraph (V)(a)(2) of this 
appendix. 

(D) The vehicle shall fail the idle mode and 
the test shall be terminated if none of the 
provisions of paragraphs (V)(d](2)(ii](A). (B). 
and (C) of this appendix is satisfied by an 
elapsed time of 90 seconds (mt=90). 

(VI) Preconditioned Two Speed Idle Test 

(a) General requirements —(1) Exhaust gas 
sampling algorithm. The analysis of exhaust 
gas concentrations shall begin 10 seconds 
after the applicable test mode begins. 

Exhaust gas concentrations shall be analyzed 
at a minimum rate of two times per second. 
The measured value for pass/fail 
determinations shall be a simple running 
average of the measurements taken over five 
seconds. 

(2) Pass/fail determination. A pass or fail 
determination shall be made for each 
applicable test mode based on a comparison 
of the short test standards contained in 
appendix C to this subpart, and the measured 
value for HC and CO as described in 
paragraph (VI)(a](l) of this appendix. A 
vehicle shall pass the test mc^e if any pair of 
simultaneous values for HC and CO are 
below or equal to the applicable short test 
standards. A vehicle shall fail the test mode 
If the values for either HC or CO, or both. In 
all simultaneous pairs of values are above the 
applicable standards. 

(3) Void test conditions. The test shall 
immediately end and any exhaust gas 
measurements shall be voided if the 
measured concentration of CO plus COa falls 
below six percent or the vehicle's engine 
stalls at any time during the test sequence. 

(4) Multiple exhaust pipes. Exhaust gas 
concentrations from vehicle engines equipped 
with multiple exhaust pipes shall be sampled 
simultaneously. 

(5) The test shall be immediately 
terminated upon reaching the overall 
maximum test time. 














Federal Register / Vol. 57, No. 215 / Thursday, November 5. 1992 / Rules and Regulations 53011 


(b) Test sequence. —(1) The lest sequence 
shall consist of a first-chance test and a 
second-chance test as follows: 

(1) The first-chance test, as described under 
paragraph (Vl)(c) of this appendix, shall 
consist of a first-chance high-speed mode 
followed immediately by a first-chance idle 
mode. 

(it) The second-chance test as described 
under paragraph (Vl)(d) of this appendix 
shall be peiformed only if the vehicle fails the 
first-chance test. 

(2) The lest sequence shall begin only after 
the following requirements are met: 

(i) The vehicle shall be tested in as- 
received condition with the transmission in 
neutral or park and all accessories turned off. 
The engine shall be at normal operating 
temperature (as indicated by a temperature 
gauge, temperature lamp, touch test on the 
radiator hose, or other visual observation for 
overheating). 

(ii) The tachometer shall be attached to the 
vehicle in accordance with the analyzer 
manufacturer's instructions. 

(iii) The sample probe shall be inserted into 
the vehicle's tailpipe to a minimum depth of 
10 inches. If the vehicle's exhaust system 
prevents insertion to this depth, a tailpipe 
extension shall be used. 

(iv) The measured concentration of CO 
plus CO 2 shall be greater than or equal to six 
percent. 

(c) Firstchance test. The test timer shall 
start {tt=0) when the conditions specified in 
paragraph (VI)(b)(2) of this appendix are met. 
The test shall have an overall maximum test 
lime of 290 seconds (tts:290). The first-chance 
test shall consist of a high-speed mode 
followed immediately by an idle mode. 

(1) First-chance high-speed mode, (i) The 
mode timer shall reset (mt=0) when the 
vehicle engine speed is between 2200 and 
2800 rpm. If the engine speed falls below 2200 
rpm or exceeds 2800 rpm for more than two 
seconds in one excursion, or more than six 
seconds over all excursions within 30 
seconds of the final measured value used in 
the pass/fail determination, the measured 
value shall be invalidated and the mode 
continued. If any excursion lasts for more 
than ten seconds, the mode timer shall reset 
to zero (mta=0) and timing resumed. The high¬ 
speed mode length shall be 90 seconds 
elapsed time (mt=90). 

(ii) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mt=sl0). A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the high-speed 
mode and the mode shall be terminated at an 
elapsed time of 90 seconds (mtsOO) if any 
measured values are less than or equal to the 
applicable short test standards as described 
in paragraph (Vl)(a)(2) of this appendix. 

(B) The vehicle shall fail the high-speed 
mode and the mode shall be terminated if the 
requirements of paragraph (VI)(c)(1)(ii)(A) of 
this appendix are not satisfied by an elapsed 
lime of 90 seconds (mt=90). 

(C) Optional. The vehicle shall fail the first- 
chance test and any subsequent test shall be 
omitted if no exhaust gas concentration lower 
than 1800 ppm HC is found at an elapsed time 
of 30 seconds (mt = 30). 


(2) First chance idle mode, (i) The mode 
timer shall start (mt=0) when the vehicle 
engine speed is between 350 and 1100 rpm. If 
the engine speed exceeds 1100 rpm or falls 
below 350 rpm. the mode timer shall reset to 
zero and resume timing. The minimum first- 
chance idle mode length shall be determined 
as described in paragraph (VI)(c)(2)(ii) of this 
appendix. The maximum first-chance idle 
mode length shall be 90 seconds elapsed time 
(mt=90). 

(ii) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (mtslO). A 
pass or fail determination shall be made for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. prior to an elapsed time of 30 seconds 
(mt = 30). measured values are less than or 
equal to 100 ppm HC and 0.5 percent CO. 

(B) The vehicle shall pass the idle mode 
and the test shall be terminated at the end of 
an elapsed time of 30 seconds (mt = 30) if. 
prior to that time, the criteria of paragraph 
(Vl)(c)(2)(ii)(A) of this appendix are not 
satisfied, and the measured values are less 
than or equal to the applicable short test 
standards as described in paragraph 
(VI)(a}(2) of this appendix. 

(C) vehicle shall pass the idle mode 
and the test shall be immediately terminated 
if. at any point between an elapsed time of 30 
seconds (mt=30) and 90 seconds (mts90). 
the measured values are less than or equal to 
the applicable short test standards as 
described in paragraph (VI)(a)(2) of this 
appendix. 

(D) The vehicle shall fail the idle mode and 
the test shall be terminated if none of the 
provisions of paragraphs (Vl)(c)(2)(ii) (A). (B). 
and (C) of this appendix is satisfied by an 
elapsed time of 90 seconds (mts=90). 
Alternatively, the vehicle may be failed if the 
provisions of paragraphs (VI)(c)(2)(i) and (ii) 
of this appendix are not met within the 
elapsed time of 30 seconds. 

(d) Second-chance test. (1) If the vehicle 
fails either mode of the first-chance test, the 
test timer shall reset to zero (ttsO) and a 
second-chance test shall commence. The 
second-chance test shall be performed based 
on the first-chance test failure mode or modes 
as follows: 

(A) If the vehicle failed only the first- 
chance high-speed mode, the second-chance 
test shall consist of a second-chance high¬ 
speed mode as described in paragraph 
(VI)(d)(2) of this appendix, l^e overall 
maximum test time shall be 280 seconds 
(tt=:280). 

(B) If the vehicle failed only the first- 
chance idle mode, the second-chance test 
shall consist of a second-chance pre¬ 
conditioning mode followed immediately by a 
second-chance idle mode as described in 
paragraphs (VI)(d) (3) and (4) of this 
appendix. The overall maximum test lime 
shall be 425 seconds (tt=:425). 

(C) If both the first-chance high-speed 
mode and first-chance idle mode were failed, 
the second-chance test shall consist of the 
second-chance high-speed mode followed 
immediately by the second-chance idle mode 
as described in paragraphs (VI)(d) (2) and (4) 
of this appendix. However, if during this 


second-chance procedure the vehicle fails the 
second-chance high-speed mode, then the 
second-chance idle mode may be eliminated. 
The overall maximum lest time shall be 425 
seconds (tt=425). 

(2) Second-chance high-speed mode —(i) 
Ford Motor Company and Honda vehicles. 
The engines of 1981-1987 Ford Motor 
Company vehicles and 1984-1985 Honda 
Preludes shall be shut off for not more than 
10 seconds and then shall be restarted. The 
probe may be removed from the tailpipe or 
the sample pump turned off if necessary to 
reduce analyzer fouling during the restart 
procedure. This procedure may also be used 
for 1988-1989 Ford Motor Company vehicles 
but should not be used for other vehicles. 

(ii) The mode timer shall reset (mt=0) 
when the vehicle engine speed is between 
2200 and 2800 rpm. If the engine speed falls 
below 2200 rpm or exceeds 2800 rpm for more 
than two seconds in one excursion, or more 
than six seconds over all excursions within 
30 seconds of the final measured value used 
in the pass/fail determination, the measured 
value shall be invalidated and the mode 
continued. The minimum second-chance high¬ 
speed mode length shall be determined as 
described in paragraphs (Vl)(d)(2) (iii) and 
(iv) of this appendix. If any excursion lasts 
for more than ten seconds, the mode timer 
shall reset to zero (mtsO) and timing 
resumed. The maximum second-chance high¬ 
speed mode length shall be 180 seconds 
elapsed lime (mtslBO). 

(iii) In the case where the second-chance 
high-speed mode is not followed by the 
second-chance idle mode, the pass/fail 
analysis shall begin after an elapsed time of 
10 seconds (mt=10). A pass or fail 
determination shall be made for the vehicle 
and the mode shall be terminated as follows: 

(A) The vehicle shall pass the high-speed 
mode and the test shall be immediately 
terminated if. prior to an elapsed time of 30 
seconds (mt-30). measured values are less 
than or equal to 100 ppm HC and 0.5 percent 
CO. 

(B) The vehicle shall pass the high-speed 
mode and the test shall be terminated if at 
the end of an elapsed time of 30 seconds 
(mt=30) if. prior to that time, the criteria of 
paragraph (VI)(d)(2)|iii)(A) of this appendix 
are not satisfied, and the measured values 
are less than or equal to the applicable short 
test standards as described in paragraph 
(Vl)(a)(2) of this appendix. 

(C) The vehicle shall pass the high-speed 
mode and the test shall be immediately 
terminated if. at any point between an 
elapsed time for 30 seconds (mts30) and 180 
seconds (mt = 180). the measured values are 
less than or equal to the applicable short test 
standards as described in paragraph 
(Vl)(a)(2) of this appendix. 

(O) The vehicle shall fail the high-speed 
mode and the test shall be terminated if none 
of the provisions of paragraphs (VI)(d)(2)(iii) 
(A). (B). and (C) of this appendix is satisfied 
by an elapsed time of 180 seconds (mt = 100). 

(iv) In the case where the second-chance 
hi^-speed mode is followed by the second- 
chance idle mode, the pass/fail analysis shad 
begin after an elapsed time of 10 seconds 
(mt = 10). A pass or fail determination shall 
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be made for the vehicle and the mode shall 
he terminated as follows: 

(A) The vehicle shall pass the high-speed 
m<^e and the mode shall be terminated at the 
end of an elapsed time of 180 seconds 
(mtsiao) if any measured values are less 
than or equal to the applicable short test 
standards as described in paragraph 
(V1)(8)(2) of this appendix. 

(B) The vehicle shall fail the high-speed 
mode and the mode shall be terminated if 
paragraph fVI)(d)(2)(lv)(A) of this appendix is 
not satisfied by an elapsed time of 180 
seconds (mfslSO). 

(3) Second-chance preconditioning mode. 
The mode timer shall start (mtsO) when 
engine speed is between 2200 and 2800 rpm. 
The mode shall continue for an elapsed time 
of 180 seconds (mtsISO). If the engine speed 
falls below 2200 rpm or exceeds 2800 rpm for 
more than five seconds in any one excursion, 
or IS seconds over all excursions, the mode 
timer shall reset to zero and resume timing. 

(4) Second-chance idie mode —(i) Ford 
Motor Company and Honda vehides. The 
engines of 1981-1087 Ford Motor Company 
vehicles and 1084-1985 Honda Preludes shall 
be shut off for not more than 10 seconds and 
then shall be restarted. The probe may be 
removed from the tailpipe or the sample 
pump turned off if necessary to reduce 
analyzer fouling during the restart procedure. 
This procedure may also be used for 1088- 
1968 Ford Motor Company vehicles but 
should not be used for other vehicles. 

(ii) The mode timer shall start (mt«0) 
when the vehicle engine speed is between 350 
and 1100 rpm. If the engine exceeds 1100 rpm 
or falls below 350 rpm the mode timer shall 
reset to zero and resunie timing. The 
minimum second-chance idle mode length 
shall be determined as described in 
paragraph (Vl)(d)(4)(iii) of this appendix. The 
maximum second-chance idle mo^ length 
shall be 90 seconds elapsed time (mtsOO). 

(iii) The pass/fail analysis shall begin after 
an elapsed time of 10 seconds (rotsio). A 
pass or fail determination shall be ma^ for 
the vehicle and the mode shall be terminated 
as follows: 

(A) The vehicle shall pass the second- 
chance idle mode and the test shall be 
immediately terminated if. prior to an elapsed 
time of 30 seconds (rots30), measured values 
are less than or equal to 100 ppm HC and 0.5 
percent CO. 

(B) The vehicle shall pass the second- 
chance idle mode and the test shall be 
terminated at the end of an elapsed time of 30 
seconds (mt»30) it prior to that lime, the 
criteria of paragraph (VI)(d)(4)(iii)(A) of this 
appendix are not satisfied, and the measured 
values are less than or equal to the 
applicable short test standards as described 
in paragraph (VI)(a)(2) of this appendix. 

(C) The vehicle shall pass the second- 
chance idle mode and the test shall be 
immediately terminated it at any point 
between an elapsed time of 30 seconds 
(mta30) and 90 seconds (mts90). measured 
values are less than or equal to the 
applicable short test standards described in 
paragraph (VT)(a)(2J of this appendix. 

(D) The vehtde shall fail the second-chance 
idle mode and the lest shall be terminated if 
none of the provisions of paragraphs 


(VI)(d)(4Hiii) (A). (B). and (C) of thU appendix 
Is satisfied by an elapsed time of 90 seconds 
(mts90). 

Appendix C to Subpart S—Steady-State 
Short Test Standards 

(!) Short Test Standards for 1981 and Later 
Mode) Year Light-Duty Vehicles 

For 1981 and later model year light-duty 
vehicles for which any of the test procedures 
described in appendix B to this subpart are 
utilized to establish Emissions Performance 
Warranty eligibility (i.e.. 1981 and later model 
year light-duty vehicles at low altitude and 
1982 and later model year vehicles at high 
altitude to which high altitude certification 
standards of 1.5 gpm HC and 15 gpm CO or 
leas apply), short test emissions for all tests 
and test modes shall not exceed: 

(a) Hydrocarbons: 220 ppm as hexane. 

(b) Carbon monoxide; 1.2%. 

(U) Short Test Standards for 1981 and Later 
Model Year Light-Duty TrvcJis 

For 1981 and later model year light-duty 
trucks for which any of the test procedures 
described in appendix B to this subpart are 
utilized to establish Emissions Performance 
Warranty eligibility (i.e., 1981 and later model 
year light-duty tru^s at low altitude and 
1982 and later model year trucks at high 
altitude to which high altitude certification 
standards of 2.0 gpm HC and 26 gpm CO or 
less apply), short test emissions for all tests 
and test modes shall not exceed: 

(a) Hydrocarbons: 220 ppm as hexane. 

(b) Carbon monoxide: 1.2%. 

Appendix D to Subpart S—Steady-Stale 
Short Test Equipment 

(!) Steady-State Test Exhaust Analysis 
System 

(a) Sampling system —(1) General 
requirements. The sampling system for 
steady-state short tests shall, at a minimum, 
consist of a tailpipe probe, a flexible sample 
line, a water removal system, particulate 
trap, sample pump, flow control components, 
tachometer or dynamometer, analyzers for 
HC. CO. and COa. and digital displays for 
exhaust concentrations of HC CO. and COt. 
and engine rpm. Materials that are in contact 
with the gases sampled shall not contaminate 
or change the character of the gases to be 
analyzed, including gases from alcohol fueled 
vehicles. The probe shall be capable of being 
inserted to a depth of at least ten inches Into 
the tailpipe of the vehicle being tested, or into 
an extension boot if one is used. A digital 
display for dynamometer speed and load 
shall be included if the test procedures 
described in appendix B to this subpart, 
paragraphs (III) and (V). are conducted. 
Minimum specifications for optional NO 
analyzers are also desenbed in this appendix. 
The analyzer system shall be able to test, as 
specified in at least one section in appendix B 
to this subpart, all model vehicles in service 
at the time of sale of the analyzer. 

(2) Temperature operating range. The 
sampling system and all associated hardware 
shall be of a design certified to operate 
within the performance specifications 
described in paragraph (X)(b] of this appendix 
in ambient air temperatures ranging from 41 


to 110 degrees Fahrenheit. The analyzer 
system shall, where necessary, include 
features to keep the sampling system within 
the specified range. 

(3) Humidity operating range. The sampling 
system and all associated hardware shall be 
of a design certified to operate within the 
performance specifications described in 
paragraph (I)(b) of this appendix at a 
minimum of 80 percent relative humidity 
throughout the required temperature range. 

(4) Barometric pressure compensation. 
Barometric pressure compensation shall be 
provided. Compensation shall be made for 
elevations up to 6.000 feet (above mean sea 
level). At any given altitude and ambient 
conditions specified in paragraph (r)(b) of this 
appendix, errors due to barometric pressure 
changes of ±2 inches of mercury shall not 
exceed the accuracy limits specified in 
paragraph (I)(b) of this appendix. 

(5) Dual sample probe requirements. When 
testing a vehicle with dual exhaust pipes, a 
dual sample probe of a design certified by the 
analyzer manufacturer to provide equal (low 
in each leg shall be used. The equal flow 
requirement is considered to be met if the 
flow rate in e^h leg of the probe has been 
measured under two sample pump flow rates 
(the normal rate and a rate equal to the onset 
of low flow), and if the flow rates in each of 
the legs are found to be equal to each other 
(within 15% of the flow rate in the leg having 
lower flow). 

(6) System lockout during warm-up. 
Functional operation of the gas sampling unit 
shall remain disabled through a system 
lockout until the instrument meets stability 
and warm-up requirements. The Instrument 
shall be considered "warmed up" when the 
zero and span readings for HC, CO. and COi 
have stabilized, within ±3% of the full range 
of low scale, for five minutes without 
adjustment. 

(7) Electromagnetic isolation and 
interference. Electromagnetic signals found in 
an automotive service environment shall not 
cause malfunctions or changes in the 
acciiracy in the electronics of the analyzer 
system. The instrument design shall ensure 
that readings do not vary as a result of 
electromagnetic radiation and induction 
devices normally found in the automotive 
service environment, including high energy 
vehicle ignition systems, radio frequency 
transmission radiation sources, and building 
electrical systems. 

(8) Vibration and shock protection. System 
operation shall be unaffected by the vitiation 
and shock encountered under the normal 
operating conditions encountered in an 
automotive service environment. 

(9) Propone equivalency factor. The 
propane equivalency factor shall be 
displayed in a manner that enables It to be 
viewed conveniently, while permitting It to be 
altered only by personnel specifically 
authorized to do so. 

(b) Analyzers —(1) Accuracy. The 
analyzers shall be of a design certified to 
meet the following accuracy requirements 
when calibrated to the span points specified 
in appendix A to this subpart: 
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as hexane 
CO. %. 


00 ..% 


NO. ppm. 


Channei 


Range 

Accuracy 

No<se 

Repeatabi¬ 

lity 

401-1000 

± 30 

10 

15 

1001-2000 

± 80 

20 

30 

0-2.00 

± 0.06 

0.02 

0.03 

2.01-5.00 

± 0.15 

0.06 

0.00 

5.01-9.99 

± 0.40 

0.10 

0.15 

0-4.0 

±0.6 

0.2 

03 

4.1-14.0 

± 0.5 

0.2 

03 

0-1000 

± 32 

16 

20 

1001-2000 

± 60 

25 

30 

2001-4000 

± 120 

50 

60 


(2) Minimum analyzer display resolution. 
The analyzer electronics shall have sufficient 
resolution to achieve the following: 


HC. Ippm HC as hexane. 

CO.0.01% CO, 

CQi. 0.1% COi. 

NO. Ippm NO. 

RPM....^... Irpm. 


(3) Response time. The response time from 
the probe to the display for IlO CO, and CO* 
analyzers shall not exceed eight seconds to 
90% of a step change in input. For NO 
analyzers, the response time shall not exceed 
twelve seconds to 90% of a step change In 
input. 

(4) Display refresh rate. Dynamic 
information being displayed shall be 
refreshed at a minimum rate of twice per 
second. 

(5) Interference effects. The interference 
effects for non-interest gases shall not exceed 
±10 ppm for hydrocarbons. ±0.05 percent for 
r^irbon monoxide. ±0.20 percent for carbon 
dioxide, and ± 20 ppm for oxides of nitrogen. 

(6) Low flow indication. The analyzer shall 
provide an indication when the sample flow 
is below the acceptable level. The sampling 
system shall be equipped %vith a flow meter 
(or equivalent) that shall indicate sample 
flow degradation .when meter error exceeds 
tliree percent of full scale, or causes system 
response lime to exceed 13 seconds to 90 
percent of a step change in input whichever 
is less. 

(7) Engine speed detection. The analyzer 
shall utilize a tachometer capable of 
detecting engine speed in revolutions per 
minute (rpm) with a 0.5 second response time 
and an accuracy of ±3% of the true rpm. 

|8) Test and mode timers. Tbe analyzer 
shall be capable of simultaneously 
determining the amount of time elapsed in a 
test and in a mode within that test 

(9) Sample rate. The analyzer shall be 
c apable of measuring exhaust concentrations 
of gases specified in this section at a 
minimum rate of twice per second. 

(c) Demonstration of conformity. The 
^malj^er shall be demonstrated to the 
satisfaction of the inspection program 
oianager. through acceptance testing 
procedures, to meet the requirements of this 
section and that it is capable of being 
maintained as required in appendix A to this 
Rubpart. 


(H) Steady-State Test Dynamometer 

(a) The chassis dynamometer for steady- 
state short tests shall provide the following 
capabilities: 

(1) Power absorption. The dynamometer 
shall be capable of applying a load to the 
vehicle's driving tire surfaces at the 
horsepower and speed levels specified in 
paragraph (ll)(b) of this appendix. 

(2) Short-term stability. Power absorption 
at constant speed shall not drift more than 
±0.5 horsepower (hp) during any single test 
mode. 

(3) Roll weight capacity. The dynamometer 
shall be capable of supporting a driving axle 
weight up to four thousand (4.000) pounds or 
greater. 

(4) Between roll wheel lifts. These shall be 
controllable and capable of lifting a minimum 
of four thousand (4.000) pounds. 

(5) Roll brakes. Both rolls shall be locked 
when the wheel lift is up. 

(6) Speed indications. The dynamometer 
spe^ display shall have a range of 0-60 mph. 
and a resolution and accuracy of at least 1 
mph. 

(7) Safety interlock. A roll speed sensor 
and safety interlock circuit shall be provided 
which prevents the application of the roll 
brakes and upward lift movement at any roll 
speed above 0.5 mph. 

(b) The dynamometer shall produce the 
load speed relationships specified In 
paragraphs (III) and (V) of appendix B to this 
subpart. 

(HI) Transient Emission Test Equipment 
[Reserved) 

(IV) Evaporative System Purge Test 
Equipment [Reserved) 

(V) Evaporative System Integrity Test 
Equipment [Reserved) 

Appendix E to Subpart S—^Transient Test 
Driving Cycle 

(I) Driver's trace. All excursions in the 
transient driving cycle shall be evaluated by 
the procedures defined in { 86.115-78(b)(l) 
and $ 86.115(c) of this chapter. Excursions 
exceeding these limits shall cause a test to be 
void. In addition, provisions shall be 
available to utilize cycle validation criteria, 
as described in § 66.1341-90 of this chapter, 
for trace speed versus actual speed as a 
means to determine a valid test 

(II) Driving cycle. The following table 
shows the time speed relationship for the 
transient IM240 test procedure. 
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